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1995] THE LIMITATEONS-LESSER OFFENSES CONFLICT 231

ute of limitations barred conviction of the applicable noncapital
lesser offenses," then the enhanced jury rationality provided
by the lesser offense option either was not necessary"' or did
not exist.

37

The law's development away from constitutional restraint has
left the conflict between lesser offenses and statutes of limita-
tions unresolved for both federal and state appellate courts. Al-
though United States v. Wild'1t  and its progeny have all but
destroyed the jurisdictional label of the statute of limitations in
the federal circuits and weakened the hold of that concept in
several state courts as well-often through a switch to the re-
placement label of a waivable "affirmative defense"'39-this
change in the traditional view of the statute of limitations still
leaves significant issues that arise from the concept of waiv-
er.'4° Perhaps the most important of these issues is whether a

135. See Spaziano v. Florida, 468 U.S. 447 (1984); supra notes 114-18 and accompa-
nying text (reciting the argument in support of this reading of Spaziano). Some com-
mentators read the case more broadly, finding the Court's opinion to require a state
trial court to give a capital defendant, otherwise entitled to a time-barred lesser of-
fense instruction, the choice of waiving the statute of limitations regardless of wheth-
er state law treats the statute as waivable or nonwaivable. See supra note 111.
136. See Schad, 501 U.S. at 646-48.
137. See Spaziano, 468 U.S. at 455-56.
138. 551 F.2d 418 (D.C. Cir.), cert. denied, 431 U.S. 916 (1977).
139. See, e.g., United States v. Schledwitz, No. 92-6314, 1993 WL 533559, at *2
(6th Cir. Dec. 20, 1993) (stating that defendant could, and did, agree to waive the
federal statute of limitations), cert. denied, 114 S. Ct. 2679 (1994); Acevedo-Ramos v.
United States, 961 F.2d 305, 307-08 (1st Cir.) (explaining that the fact that every
circuit court to address the issue has held the statute of limitations to be a
waivable affirmative defense rather than a jurisdictional bar supports a finding that
defendant's waiver of the statute of limitations can be inferred from his guilty plea),
cert. denied, 113 S. Ct. 299 (1992); United States v. Arky, 938 F.2d 579, 581-82 (5th
Cir. 1991) (per curiam) (concluding that at trial on a conspiracy charge, objections
not made concerning failure to prove or to charge jury on overt acts barred by stat-
ute of limitations are waived because statute is an affirmative defense and not juris-
dictional), cert. denied, 112 S. Ct. 1268 (1992); State v. Littlejohn, 508 A.2d 1376,
1381-82 (Conn. 1986) (finding that defendant could plead guilty to time-barred of-
fense because the better view is that the statute of limitations is a waivable affir-
mative defense and not jurisdictional); State v. Pearson, 858 S.W.2d 879, 886-87
(Tenn. 1993) (finding that defendant may make knowing and voluntary waiver of
statute and plead guilty to time-barred offense because statute of limitations is not
jurisdictional).
140. In the appellate courts, the most pervasive of these issues is whether such a

waiver should be inferred from a defendant's entry of a guilty plea to a time-barred
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defendant should be compelled to choose between the statute of
limitations and a lesser offense instruction, even if the necessity
of that choice is not dictated by constitutional doctrine or by the
legal labels of jurisdiction and affirmative defense.

Before proposing a solution to this and other issues involved
in the conflict between the statute of limitations and the lesser
offense doctrine, this exploration of the conflict will conclude
with a discussion of some recent judicial attempts to resolve it.
Since Wild was decided in 1977, only two federal circuits have
reviewed federal convictions that directly involved a conflict be-
tween the statute of limitations and the lesser offense doctrine.
Both of these cases illustrate the federal courts' progression from
the certainty of the jurisdictional solution to the complexity of
waiver.

1. The Conflict in the Federal Circuits

In United States v. DeTar," the Ninth Circuit Court of Ap-
peals reversed the district court because the judge had refused
to give an otherwise appropriate lesser offense misdemeanor in-
struction"' to a defendant who was indicted and convicted for
felony tax evasion.'43 Because the federal statute of limitations

offense or from a defendant's request for a time-barred lesser offense instruction.
Compare Acevedo-Ramos, 961 F.2d at 309 (concluding that statute of limitations is
deemed waived when defendant pleads guilty, even without express waiver) and
Arky, 938 F.2d at 581-82 (finding that defendant waived affirmative defense of stat-
ute of limitations by not raising objections at trial) and United States v. Karlin, 785
F.2d 90, 92-93 (3d Cir. 1986) (stating that defendant's failure to assert that statute
of limitations barred conviction on charged offense either before or during trial
waived that defense), cert. denied, 480 U.S. 907 (1987) and Conerly v. State, 607 So.
2d 1153, 1158 (Miss. 1992) (concluding that defendant's guilty plea to an offense
that is time-barred on its face operates to waive the affirmative defense of the stat-
ute of limitations) and State v. Yount, 853 S.W.2d 6, 9 (Tex. Crim. App. 1993) (en
banc) (finding that defendant waived statute of limitations defense to lesser offense
by requesting jury charge and was estopped from attacking conviction on that lesser
offense) with United States v. Cooper, 956 F.2d 960, 962 (10th Cir. 1992) (stating
that although the defendant may agree to waive the statute of limitations, absent
explicit agreement, defendant's waiver of the statute cannot be inferred) and
Pearson, 858 S.W.2d at 886-87 (concluding that defendant's knowing and voluntary
waiver of statute of limitations cannot be inferred from fact of guilty plea alone).
141. 832 F.2d 1110 (9th Cir. 1987).
142. Id. at 1114.
143. Id. at 1112, 1114. Detar was charged with violating 26 U.S.C. § 7201 (1988).
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had expired for the lesser offense,'" the court of appeals faced
the issue of whether the expired limitations period saved the
conviction because the defendant did not explicitly waive the
statute of limitations at trial and arguably was not entitled to
the requested lesser offense instruction. Following the Fourth
Circuit's opinion in United States v. Williams,' the DeTar
panel held that by simply requesting the lesser offense instruc-
tion, the defendant had implicitly elected not to rely on the stat-
ute of limitations to bar conviction and judgment on the request-
ed lesser offense and, therefore, the instruction should have
been given.46 The Ninth Circuit refused to follow a 1984 deci-
sion by the Florida Supreme Court that, in direct contrast, af-
firmed the trial court's refusal to give a time-barred lesser of-
fense instruction because the defendant's mere request for the
instruction, without an explicit waiver of the statutory bar, did
not require the instruction to be given.'47

In Williams, the defendant had been indicted in federal court
for first-degree (capital) murder, but was convicted for second-
degree (noncapital) murder, a time-barred lesser offense for
which he had requested an instruction, but for which he had not
explicitly waived the statute of limitations. 4" Relying on Wild,
the Fourth Circuit rejected the defendant's argument that the
statute of limitations was jurisdictional, entitling him to a rever-
sal of his conviction of the lesser offense, despite his request at
trial.

Both DeTar and Williams are questionable decisions. In hold-
ing that the defendant waived the statute of limitations, Wild
certainly supports the nonjurisdictional approach to the conflict
between the statute of limitations and an otherwise appropriate

DeTar, 832 F.2d at 1112.
144. Id. at 1114. The six-year limitations period was the same for both offenses

(violations of 26 U.S.C. § 7201 and § 7203), but the conduct of the latter of-
fense-failure to pay tax when due-was outside of the period, while the conduct for
evasion was still within the period. Id.
145. 684 F.2d 296 (4th Cir. 1982), cert. denied, 459 U.S. 1110 (1983).
146. DeTar, 832 F.2d at 1115.
147. Id. The court of appeals refused to follow Tucker v. State, 459 So. 2d 306, 309
(Fla. 1984). DeTar, 832 F.2d at 1115.
148. Williams, 684 F.2d at 297, 299.
149. Id. at 299-300.
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lesser offense, but Wild does not support the conclusion that a
defendant in any statute of limitations context-whether in pre-
indictment negotiations, post-indictment plea bargaining, or
during trial through the request for a lesser offense instruc-
tion-should ever be found to have waived the statute of limita-
tions without an explicit, knowing, and voluntary waiver." ° In
addition, Williams may have a deeper flaw in its reliance on
Wild's finding of waiver of the statute of limitations. Wild con-
cerned the waiver of the statutory bar to indictment itself and,
sub silentio, to conviction and judgment on the charges con-
tained in that indictment.'"' The case did not concern the
defendant's entitlement to a jury instruction about a lesser of-
fense. In contrast to the issue in Wild, which was the validity of
an initial criminal charge in conflict with the statute of limita-
tions, the right to a jury instruction on a lesser offense at trial is
not necessarily intertwined with the possibility of a guilty ver-
dict on the time-barred offense or the entry of judgment on that
verdict by the court.

2. The Conflict in the States

Should a defendant be able to obtain the opportunity for a
rational verdict represented by a lesser offense instruction only
by waiving, either explicitly or implicitly, the right not to be
convicted or sentenced on the time-barred lesser offense? More-
over, even if waiver is found to be irrelevant because of a court's
adherence to the jurisdictional view of the statute of limitations,
does this mean that the defendant should be deprived of a time-
barred lesser offense instruction, or that the instruction still
may be given, but no conviction or judgment may be entered on
the time-barred offense? Three state high courts that have re-
cently considered directly the conflict between the limitations
statute and lesser offenses at trial have taken an approach de-
cidedly different from the waiver-based analysis of the Ninth

150. Cf. United States v. Wild, 551 F.2d 418, 425 (D.C. Cir.) (holding that the de-
fendant validly waived the statute of limitations for his own benefit after consulta-
tion with counsel and with a full appreciation of the legal significance of the waiv-
er), cert. denied, 431 U.S. 916 (1977).
151. Id. at 421.

[Vol. 37:199
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Circuit, Fourth Circuit, and several states.
The facts of the New Jersey (noncapital) murder trial in State

v. Short'52 were set out in the Introduction to this Article.153

In that case, apparently struggling with the conflict between an
appropriate lesser offense instruction on manslaughter offenses
and the expired five-year statute of limitations on those offens-
es, 5 the trial court instructed on the lesser offenses but, over
defendant's objection, told the jury that if it found Short guilty
of manslaughter, he would be acquitted by the court because the
statute of limitations had run.' The New Jersey Supreme
Court reversed Short's murder conviction' 5 because "blurors
who believe that a defendant has killed his wife are hardly like-
ly to return a verdict of manslaughter knowing that defendant
will go free if they do." 15 7 The court then held that "[tihe [trial]

152. 618 A.2d 316 (N.J. 1993).
153. See supra notes 6-16 and accompanying text.
154. In 1988, after the statute of limitations had ran on manslaughter offenses
arising from the homicide of Mrs. Short, the New Jersey legislature amended the
state criminal code to remove all time limitations for manslaughter. See N.J. STAT.
ANN. § 2C:1-6 (West Supp. 1994); Short, 618 A.2d at 321.
155. Short, 618 A.2d at 318, 320. The New Jersey Supreme Court's characterization

of the instruction may not be entirely accurate. Neither the majority nor the dissent-
ing opinions actually quote the instruction. The trial judge said, in pertinent part:
"The defendant cannot be found guilty of lesser included offenses such as man-
slaughter, aggravated manslaughter or reckless manslaughter because the Statute of
Limitations has rum with respect to those offenses" Plaintiffs Brief, supra note 7, at
7 (quoting jury instruction from trial transcript). However, the trial judge continued:

The law says that a homicide which would otherwise be murder is man-
slaughter when the killing is committed in the heat of passion resulting
from a reasonable provocation.

... Now accordingly because of the Statute of Limitations if you
find beyond a reasonable doubt that the defendant purposely or knowing-
ly caused the death of Candice Short or that he purposely or knowingly
caused serious bodily injury to her which resulted in death, but you have
a reasonable doubt as to whether he did so in the heat of passion upon
a reasonable provocation, you must find the defendant not guilty.

Defendant's Brief, supra note 5, at 27-28 (quoting jury instructions) (citations
omitted).
156. Short, 618 A.2d at 324. Three of the seven justices concurred in part and

dissented in part. Their position was that a defendant must waive the statute of
limitations defense in order to have the jury consider the option of a verdict on the
time-barred lesser offense. Id. at 326 (O'Hern, J., concurring in part and dissenting
in part).
157. Id. at 322. Although neither the opinions of the court nor the parties' briefs

ever explicitly state the fact, the jury apparently was given a verdict option, as well
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court should have instructed the jury on the lesser included of-
fenses without telling it that the statute of limitations had run
or that defendant would go free if the jury convicted him of
those offenses and acquitted him of murder."'58

Did the appellate court mean that if the trial court had cor-
rectly instructed the jury (i.e., not mentioned the statute of limi-
tations when it instructed on the lesser manslaughter offenses)
and if the jury then had found Short guilty of manslaughter
rather than murder, the trial court could have entered judgment
and sentenced Short on the time-barred lesser offense? Surely
not. The court never discussed whether Short waived the statute
of limitations by requesting the lesser offense instruction and, in
fact, strongly implied that such a waiver would not be permissi-
ble under New Jersey law.'59

Explicitly rejecting what it saw as contrary precedent in
Spaziano, and accusing the United States Supreme Court of
overlooking "the fundamental injustice entailed in forcing a de-
fendant to choose between two critical substantive rights,"'6

the New Jersey court concluded that

[a] defendant's right to a fair trial cannot be conditioned on
his or her giving up a vested right to a statute of limitations
defense, and a defendant's vested right to a statute of limita-
tions cannot be conditioned on his or her giving up the right
to a fair trial.161

Dismissing the dissent's argument that its rule would lead to a
trick on the jury'62 -a result disparaged in Spaziano-the
court stated that the jury's duty is to determine criminal culpa-

as an instruction, on manslaughter. See id. at 320 (stating that the trial court in-
structed the jury that any verdict of guilt it returned on the manslaughter charges
would not result in a conviction); id. at 324 (concluding that the jury should not
have been told of the sentencing implications for the verdicts available to it).
158. Id. at 322.
159. Id. at 320-21 (stating that the statute of limitations is tantamount to an abso-

lute bar to prosecution and that the court was unable to conclude that the legisla-
ture intended to weaken that bar with respect to unindicted lesser-included offenses).
160. Id. at 323.
161. Id. (citing Tucker v. Florida, 459 So. 2d 306, 312 (Fla. 1984) (Boyd, C.J., con-

curring in part and dissenting in part); State v. Muentner, 406 N.W.2d 415 (Wis.
1987)).
162. Id. at 323-24.

[Vol. 37:199236
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bility, not ultimate punishment. 6 3 Although the trial court
could not enter judgment on the time-barred lesser offense,
Short had a right to the option of a jury verdict on that offense
under New Jersey law.' Short could not be forced to make a
choice, and the jury could not be told of the consequence of the
time-barred verdict that resulted because the statute of limita-
tions had run on the lesser offenses that were otherwise avail-
able under state law.6 ' John Short could have his cake and
eat it too:

We conclude that defendant was entitled to instructions on
lesser included offenses, that the jury should not have been
told of the sentencing implications for the verdicts available
to it, and that defendant was entitled to the benefit of the
running of the statute of limitations for the lesser included
offenses."

The court in Short relied heavily on State v. Muentner.67 In
that case, the Supreme Court of Wisconsin held that Muentner's
request for an instruction on a time-barred lesser offense, for
which he was then convicted,' did not empower the trial
court to enter judgment on that offense.'69 Muentner thus be-

163. Id. at 324. The general principle that the jury's proper role in a noncapital
case is "to apply the law as [instructed] regardless of the consequence,' and that
'punishment .. . should not enter [its] consideration or discussion" was central to
the Supreme Court's decision in Shannon v. United States, 114 S. Ct. 2419, 2423
(1994) (quoting the district court's instruction to the jury) (first alteration in origi-
nal). In Shannon, the Court held that a federal district court is not required to in-
struct the jury regarding the consequences of a "not guilty by reason of insanity"
verdict under federal statutory law. Id. at 2428.
164. Short, 618 A.2d at 324.
165. Id.
166. Id.
167. 406 N.W.2d 415 (Wis. 1987).
168. Id. at 418. The defendant, a bank president, was charged with two felony
counts of falsifying entries with intent to deceive bank examiners and for the felony
of receiving a kickback for making a loan. Id. at 417. Over the state's objection, he
requested and received an appropriate lesser misdemeanor offense instruction for the
false entry counts. Id. The jury acquitted the defendant of both felonies and convict-
ed him on two counts of the lesser-included misdemeanor. Id. at 418. The statute of
limitations in Wisconsin was six years for the felonies charged and three years for
the lesser misdemeanor. Id. at 417.
169. Id. at 423. A single justice dissented, stating that the court had sanctioned a

"loophole" that permitted a defendant to request a time-barred lesser offense instiuc-
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came a free man, having been acquitted on the charged felony
counts and convicted instead on the lesser time-barred misde-
meanors for which the trial court could not enter judgment.

At Muentner's trial, the state argued that because the defen-
dant expressly refused to waive the statute of limitations, 17

the instruction should not have been given on the lesser of-
fense.17' Relying on the Fourth Circuit's reasoning in United
States v. Williams, 2 the judge ruled that the request for the
instruction constituted a waiver.73 However, the Wisconsin
Supreme Court found that not only did a request for a time-
barred, otherwise appropriate lesser offense instruction not
amount to an implicit or constructive waiver,1 74 but that, under
state law, whether or not the defendant made the request, 75

the statute of limitations precluded entry of a judgment on the
time-barred offense.'76 That jurisdictional doctrine did not,
however, prevent the jury from returning a verdict of guilty on
the offense for which the statute had run.177

tion while refusing to waive the statute of limitations. This loophole then permitted
the defendant to escape punishment after a guilty verdict on the requested offense
because the jury was not aware that the statute of limitations had run. Id. at 423-24.
170. When asked by the trial court if he would waive the statute of limitations as
a condition of receiving the lesser offense instruction, Muentner stated that he would
not do so. Id. at 419.
171. Id. at 417.
172. 684 F.2d 296 (4th Cir. 1982), cert. denied, 459 U.S. 1110 (1983); see supra

notes 148-49 and accompanying text.
173. Muentner, 406 N.W.2d at 418 n.6. Under Wisconsin law, the statute of limita-

tions deprives the court of personal, not subject matter, jurisdiction. See id. at 419.
On appeal, that peculiarity was part of the State's unsuccessful argument that the
statute of limitations can be waived under Wisconsin law. Id. at 418.
174. Id. at 419.
175. Id. at 420 n.8.
176. Id. at 420 (holding that "when the statute of limitations runs on a crime, the

court loses personal jurisdiction over the defendant . . . [and] loses the 'power to
proceed to judgment) (citing State v. Polhlhammer, 245 N.W.2d 478 (Wis. 1977)).
177. Id. The court stated that "although the jury may return a verdict convicting

the defendant of the [time-barred] misdemeanor offenses, when submitted, the court
is precluded from entering a judgment of conviction." Id.

One might argue that Muentner did not hold that the Wisconsin statute of limi-

tations acts as a jurisdictional bar to conviction, even if a defendant were to explicit-
ly elect to waive the statute. This view may arise from the fact that the court dis-
cussed at some length its prior decision in State v. Pohlhammer, 254 N.W.2d 478,
and stated that Pohlhammer "suggests that the statute of limitations defense may
be waived; however this must be an express waiver." Muentner, 406 N.W.2d at 419.

238
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Because the trial court in this case did, in fact, give the time-
barred instruction requested by the defendant even though the
defendant refused to waive the statute of limitations, the appel-
late court opinion could have ended simply with a holding that
the defendant did not waive the statute of limitations. l" In-
stead, the court proceeded to state that the judgment of convic-
tion must fail because the trial court lacked the power to enter
it.' The high court, however, reached beyond this holding to
state that the statute's barrier to conviction should not be seen
to preclude the trial judge from giving the lesser offense instruc-
tion.30 Having made this critical jump, the Supreme Court of
Wisconsin apparently felt it necessary to turn aside the
(nonbinding) concern that the United States Supreme Court
expressed in Spaziano. Although Muentner was based on state
law, its rejection of the Supreme Court's "trick on the jury" ra-
tionale in Spazicno is clear:

We also note that Spaziano's conception that when a stat-
ute of limitations runs on a lesser included offense it thereby
no longer "exists," does not comport with Wisconsin law and
the relationship between the jury and judge in Wisconsin

In addition, however, the court also extensively cited language in Pohlhammer that
strongly indicated that the Wisconsin limitations statute is a jurisdictional bar to the
power of the court. Id. at 419-20 (finding that the court in Pohlhammer held that
the defendant could challenge his guilty plea to a time-barred offense because he did
not explicitly waive the statute of limitations). In any event, the significant point is
that because the Wisconsin Supreme Court held in Muentner that the defendant was
entitled to both a lesser offense instruction and a jury verdict option on the time-
barred lesser offense, but that the trial court was powerless to enter judgment on
that verdict, id. at 419-21, 423, a Wisconsin defendant need not waive the statute of
limitations in order to get both an instruction and a time-barred verdict. Therefore,
no defendant in Wisconsin will ever waive the statute because nothing is to be
gained by such a waiver.-
178. Id. at 419 ("We hold that a request for a lesser included offense instruction

does not amount to any 'implicit' or constructive waiver of a statute of limitations
defense.").
179. Id. at 420 (explaining that the effect of the running of the statute of limita-

tions on a crime in Wisconsin is not to prohibit the trial court from instructing the
jury on the elements of the crime, but to prohibit the court from entering a judg-
ment of conviction on the time-barred offense).
180. Id. at 421 ("It may be argued that . . . [s]ince a statute of limitations defense

arguably precludes conviction, a trial court should therefore not instruct on a time-
barred offense. We disagree.").
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criminal trials. In Wisconsin, the running of a statute of limi-
tations on a particular offense does not mean the offense
ceases to exist. A jury may still find, as a matter of fact, that
a defendant is guilty of the offense. The consequence of the
statute of limitations running on that offense is to preclude
the entering of a judgment of conviction for that offense.

The jury here was not "tricked into believing that it ha[d]
a choice of crimes, for which to find the defendant guilty,"
when, "in reality there [was] no choice." The jury did have a
choice of crimes and did find the defendant guilty. Here, the
jury was given a chance to deliberate and make findings as to
what crime was committed. When the jury returned the
guilty verdicts it had completed its job.'8'

The July 1994 opinion of the Vermont Supreme Court in State
v. Delisle'82 is the most recently reported judicial attempt to
resolve the conflict between the statute of limitations and the
doctrine of lesser offenses at trial. Delisle is factually similar to
Short in many respects and is likewise a classic presentation of
the controversy that is this Article's study.

After a woman was found murdered,183 the police considered
Delisle to be a suspect.' However, the police classified the ho-
micide as unsolved until approximately fourteen years after the
crime, when they developed enough evidence to charge him with
first-degree murder. 85 Although the defendant offered an alibi
and denied the killing, the State's evidence at trial supported
the conclusion that the defendant committed the homicide by
strangulation after an argument with the victim, with whom he
was having a deteriorating love affair.'86 Under Vermont law,
these facts provided sufficient support for a voluntary man-
slaughter (heat of passion) lesser offense instruction.'87 Delisle
requested that the jury be instructed on the lesser offenses of

181. Id. at 423 (quoting Spaziano v. Florida, 468 U.S. 447, 456 (1984)).
182. 648 A.2d 632 (Vt. 1994).
183. Eight months after her disappearance, Laurie Gonyo's body was found

wrapped in a tarp in a river. Id. at 634.
i84. Id.
185. Id. The charges were brought shortly after the defendant's son, who was only
11 years old at the time of the murder, implicated his father. Id.
186. Id. at 634-35.
187. Id. at 637-38.

240 [Vol. 37:199
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second-degree murder, on which the statute of limitations had
not run, and voluntary manslaughter, on which the statute of
limitations had run three years after the crime.18 The trial
court agreed to charge the jury on the lesser offense of second-
degree murder, but refused to charge the jury on manslaughter
unless the defendant waived the statute of limitations.'89 The
defendant refused, and the jury was not given the option to con-
vict him on the lesser offense. 9 ° On appeal, the defendant
urged that he was entitled to the manslaughter verdict option
without being forced to waive his rights under the statute of
limitations.'91 The defendant argued that the court could not
have entered judgment on that verdict even if it had been re-
turned by the jury.9"

Furthermore, putting a new twist on the classic case, Delisle
had also asked the trial court, in the alternative, to at least in-
struct the jury members on the definition of manslaughter and
to tell them that they must acquit him of the charged offense of
first-degree murder if they found the facts to prove only man-
slaughter.9 ' The defendant argued that the trial court's refus-
al of the alternate request alone was reversible error.'94 The
Vermont Supreme Court agreed and reversed Delisle's second-
degree murder conviction on that basis.'95

After discussing Spaziano, Beck, and Short at some length,
the Vermont court set forth its own solution to the quandary of
the conflict between the statute of limitations and lesser offenses
at trial:

We conclude, therefore, that the rights of defendants and the
integrity of the system would be best maintained by provid-

188. Id. at 637.
189. Id.
190. Id.
191. Id.
192. Id.
193. Id. This alternative would not give the jury the option to find the defendant
guilty of manslaughter because the statute of limitations for a manslaughter convic-
tion had expired.
194. Id.
195. Id. at 641 ("In this case, the trial court erred in refusing to give defendant's

alternative proposed instruction, which would have informed the jury that defendant
must be acquitted if found guilty of manslaughter.").

241
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ing defendants with the choice of (1) foregoing an instruction
on the time-barred, lesser-included offense, or (2) obtaining
an instruction informing the jurors that, because the passage
of time precludes prosecution for the lesser offense, they must
acquit the defendant if they conclude that the evidence would
support a conviction of the lesser crime only. We believe that
the latter instruction can be given in a straightforward, un-
derstandable manner aided, if necessary, by the use of inter-
rogatories."'5

The court thus explicitly approved an instruction like that
given by the trial court in Short-'9 -an instruction that the
New Jersey Supreme Court found to be reversible error because
the court informed the jury of the running of the statute of limi-
tations on the lesser offense. 9 ' The Vermont court held that
giving the defendant an option of a time-barred lesser offense
definitional instruction was not dependent upon the defendant's
waiver of the statute of limitations'99 and did not distort the
process by tricking the jury.00 The court explained that the
jury would be told not only of the elements of the lesser of-
fense-actually in the nature of a defense to the greater charged
offense-but they would also be instructed that the statute of
limitations precluded the possibility of its verdict on the lesser

196. Id. at 639-40 (citation omitted). Such a "defensive" use of a time-barred lesser

offense instruction was also approved in Padie v. State, 557 P.2d 1138, 114142

(Alaska 1976) (Padie 1), in which the court found that the jurisdictional nature of

the statute of limitations precluded a conviction on the time-barred lesser offense,
even though the defendant had requested that option. The court in Padie I did not

state whether the expired statute of limitations should be mentioned to the jury
during the course of such an instruction. In a later decision, Padie v. State, 594

P.2d 50 (Alaska 1979) (Padie II), the Alaska Supreme Court cited United States v.

Wild, 551 F.2d 418 (D.C. Cir.), cert. denied, 431 U.S. 916 (1977), in rejecting the

labels of both jurisdiction and affirmative defense, Padie II, 594 P.2d at 56-57. The

court held that the defendant could make a knowing and voluntary waiver of the
statute of limitations for the purpose of entering a bargained-for plea of nolo conten-

dere to the same time-barred lesser offense considered in Padie L Id. Delisle did not

cite either of the Padie opinions.
197. See supra note 155 for the relevant portion of the jury instruction that the

trial judge gave in Short.
198. Delisle, 648 A.2d at 640 ("We note that a similar instruction was explicitly

rejected by a majority of the New Jersey Supreme Court in State v. Short.").
199. Id.
200. Id.
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offense.2"'
The Vermont Supreme Court did not, however, consider

whether Delisle could have moved beyond a mere defensive in-
struction to a lesser offense verdict and judgment if he had
waived the statute of limitations, as the trial court had demand-
ed.2°2 The Vermont solution, to the extent that it reaches un-
der the facts of the case, thus still falls far short. It permits the
defendant who wishes to have a time-barred but appropriate
lesser offense instruction to receive one, and does so without
forcing the defendant to waive the statute of limitations in order
to receive the instruction. However, the defendant still faces the
formidable obstacle of a jury that is instructed that the statute
of limitations bars conviction on the lesser offense and, thus,
that no verdict option exists for that offense. More importantly,
the defendant apparently does not even have the option of ex-
plicitly waiving the state's statutory barrier to conviction and
judgment on the time-barred lesser offense option.0 3

In sum, there is a confusing whirl of judicial solutions to the
conflict between the statute of limitations and lesser offenses at
trial.0 4 Lacking an applicable constitutional standard, courts

201. Id. at 640-41.
202. Id. at 637. The court did not have to reach this issue because Delisle refused

to waive the statute of limitations in the course of his demand for a time-barred
lesser offense verdict option. Id.
203. Justice Johnson, in his concurring opinion, refused to join the majority's
"flawed compromise" resolution of the statute of limitations issue. Id. at 645. Look-
ing to the text of the Vermont statute and to state precedent, he noted that "in Ver-
mont, the statute of limitations is not simply an affirmative defense that defendant
may waive if he chooses." Id. at 646 (Johnson, J., concurring). Further, Justice John-
pon explained that "essential to the Spaziano analysis is the assumption that the
statute of limitations on crimes is waivable as a matter of state law, whereas in
Vermont, such is not the case." Id. at 647 (citation omitted).

Considering the public policy aspect of the statute, Justice Johnson strongly
disapproved of the court's solution. He opted instead for a rule similar to that of
Short, which permits the jury to be instructed on the time-barred lesser offense
without any mention of the statute of limitations; such a rule also permits a jury
verdict on that lesser offense, but does not permit the court's judgment thereon. Id.
at 647-48.
204. This confusion appears most dramatically when the same court reaches appar-

ently conflicting decisions, without reconciliation, within a short period of time. Com-
pare State v. Sullivan, 541 A.2d 450, 454-55 (R.I. 1988) (holding that defendant's
request for an otherwise proper time-barred lesser offense instruction was correctly
denied by the trial court because no conviction was possible on that offense) with
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have retreated into local precedent, legal labels, and partial an-
swers. On the one hand, some courts view the statute of limita-
tions as jurisdictional, thus precluding any time-barred lesser
offense instruction 5 or, alternatively, precluding only a judg-
ment on a time-barred lesser offense verdict. On the other
hand, other courts see the statute of limitations as an affrma-
tive defense, a label that in turn raises the primary question of
whether the defendant must waive the defense in order to ob-
tain a lesser offense instruction, °7 which also raises the sec-
ondary question of whether such a waiver may be inferred from
the defendant's request.2° Finally, one state high court has
adopted a rule that permits a time-barred lesser offense instruc-
tion only if the jury is informed that the statute of limitations
does not permit its verdict on that instruction,"9 while, in con-

State v. Lambrechts, 585 A.2d 645, 648 (R.I. 1991) (holding that defendant's request
for an instruction on a lesser offense for which he was then convicted acted as an
election not to raise an affirmative defense based on the statute of limitations).
205. See, e.g., People v. Ognibene, 16 Cal. Rptr. 2d 96, 98 (Cal. Ct. App. 1993)

(relying on People v. Diedrich, 643 P.2d 971 (Cal. 1982), to explain that defendants
are not entitled to instructions on time-barred lesser offenses even if the statute of
limitations is waived because the statute of limitations is jurisdictional and a court
cannot convict for such an offense); Cane v. State, 560 A.2d 1063, 1065-66 (Del.
1989) (holding that the defendant may not waive the statute of limitations' absolute
jurisdictional bar to prosecution of a time-barred lesser offense); Gurley v. State, 348
N.E.2d 16, 20-21 (Ind. 1976) (ruling that defendant's request for an instruction on
time-barred lesser offenses was properly denied because defendant could not have
been convicted on those offenses).
206. Both Short and Muentner precluded only a judgment on a time-barred offense

verdict. See supra notes 159, 169, 175-77 and accompanying text.
207. See, e.g., State v. Keithley, 463 N.W.2d 329, 331-32 (Neb. 1990) (holding that

defendant was not entitled to a time-barred lesser offense instruction because he
specifically refused to waive the statute of limitations).
208. Cf. State v. Pearson, 858 S.W.2d 879, 887 (Tenn. 1993) (explaining that in the

context of a guilty plea, the better rule is to treat the statute of limitations as
waivable, rather than jurisdictional, but to require that the waiver be knowingly and
voluntarily made). Compare State v. Leisure, 796 S.W.2d 875, 879 (Mo. 1990) (en
banc) (finding that defendant's request for a lesser offense instruction upon which he
was convicted was a sub silentio waiver of the statute of limitations for that offense)
with Eaddy v. State, 638 So. 2d 22, 24-25 (Fla. 1994) (holding that the defendant
met the requirement of knowing and voluntary waiver of the statute of limitations
through counsel's statements on the record at trial and that he was entitled to an
instruction on time-barred lesser offenses).
209. State v. Delisle, 648 A.2d 632, 637 (Vt. 1994); see supra notes 196-201 and

accompanying text.
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trast, another high court has found reversible error if the same
information is told to the jury.210 In the face of this variety of
approaches, policy has not been an effective guiding force. Per-
haps this is because both the statute of limitations and the doc-
trine of lesser offenses at trial have divergent defendant-oriented
and public-oriented purposes and, thus, produce confusion on
this level of analysis as well. 1'

No current judicial resolution of the conflict between the stat-
ute of limitations and the lesser offense doctrine seems satisfac-
tory. It does not seem fair to force a defendant who was indicted
for a greater offense to relinquish the protection of the statute of
limitations in order to have the benefit of an appropriate lesser
offense option at trial while other defendants, engaging in the
same offense conduct at the same time, but not charged with a
greater offense, are exonerated by the state. Nor, from another
point of view, does it seem efficient 1  to permit a defendant to
request a lesser offense verdict, which is known to be time-
barred by every participant in the trial process but the jury, and
then to walk away free of conviction or punishment when that
requested verdict is, in fact, returned.

Current statutory solutions also seem unsatisfactory. Courts
have not construed the general provisions in state statutes and
criminal procedure rules that provide for the conviction of defen-
dants for lesser offenses as intending conviction for time-barred
lesser offenses.213 Nonetheless, at least four states-Arkansas,.
Maine, North Dakota, and Utah-have enacted permissive legis-
lation that specifically eliminates the otherwise applicable peri-
od of limitations for lesser offenses at trial. Maine did so as

210. State v. Short, 618 A.2d 316, 324 (N.J. 1993); see supra notes 157-58 and
accompanying text.
211. See, e.g., Delisle, 648 A.2d at 640 (commenting on the dual purposes of the

lesser offense doctrine); State v. Muentner, 406 N.W.2d 415, 419 n.7 (Wis. 1987)
(commenting on the dual policies of the statute of limitations).
212. 'Efficient" is used here to mean the most effective use of the costly procedure

of a criminal trial and the optimal promotion of the criminal justice system's overall
goals through the most appropriate adjudicative result.
213. See 21 AM. JUR. 2D Criminal Law § 225 (1981) (explaining that the rule that
one cannot be convicted of a lesser time-barred offense is not changed by statutes
providing that, on indictment for certain offenses, the accused may be found guilty
of certain lesser offenses).
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follows:

The defense established by this section [the general statute
of limitations] shall not bar a conviction of a crime included
in the crime charged, notwithstanding that the period of limi-
tation has expired for the included crime, if as to the crime
charged the period of limitation has not expired or there is no
such period, and there is evidence which would sustain a con-
viction for the crime charged.1

These straightforward legislative solutions may raise a serious
constitutional issue if they are construed to permit cofnviction of
a time-barred lesser offense when the defendant refuses to waive
the statute of limitations. Well-established constitutional doc-
trine states that a legislative lengthening of a crime's limitations
period is an ex post facto law as to a defendant for whom the
original statute has already expired.215 These permissive legis-
lative provisions arguably fall within the reach of the ex post
facto prohibition. These statutes each apparently invite the state
to make the request for a time-barred lesser offense conviction
option without the acquiescence of the defendant and thereby
avoid the defense of an expired limitations period.216 In con-

214. ME. REV. STAT. ANN. tit. 17-A, § 8(7) (West 1964); see also ARK. CODE ANN. §
5-1-109(d) (Michie 1993) (stating the same substantive content with slight textual
variation). Utah's legislature has similarly provided:

Whenever a defendant is charged with an offense for which the period of
limitations has not run and the defendant should be found guilty of a
lesser offense for which the period of limitations has run, the finding of
the lesser and included offense against which the statute of limitations
has run shall not be a bar to punishment for the lesser offense.

UTAH CODE ANN. § 76-1-305 (1995); see also N). CENT. CODE § 29-04-02 (1991)
(stating that a three-year statute of limitations for felonies other than murder does
not prevent a person prosecuted for murder from being found guilty and punished
for any included offense).
215. See 1 CALVIN W. CORMAN, LIMITATION OF ACTIONS § 1.6 (1991 & Supp. 1993);
cf. United States v. Taliaferro, 979 F.2d 1399, 1405-06 (10th Cir. 1992) (holding that
the application of an extended statute of limitations period to offenses occurring
prior to the legislative extension, when the prior and shorter statute of limitations
has not run as of the date of the extension, does not violate the Ex Post Facto
Clause); United States v. Knipp, 963 F.2d 839, 843-44 (6th Cir. 1992) (same); Falter
v. United States, 23 F.2d 420, 425-26 (2d Cir.) (same), cert. denied, 277 U.S. 590
(1928).
216. Cf. Blair, supra note 30, at 475 n.186 (arguing that a coerced waiver of a

statute of limitations defense in order to obtain a lesser offense instruction is analo-
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trast to these permissive provisions, a restrictive approach is
taken in a Louisiana statute.217 This provision, which specifi-
cally applies the statute of limitations to lesser offenses at trial,
is ambiguous as to the defendant's right to waive the protection
of the statute.

As a matter of policy, the permissive statutory approach is
undesirable because it permits the state to avoid the defendant's
substantive right under the statute of limitations not to be pun-
ished for a time-barred offense without consent, thereby violat-
ing both the individual and the societal justifications for the
law. 18 The restrictive approach of the Louisiana law is also
undesirable if it precludes the defendant from making an in-
formed waiver of the statute of limitations in order to have the
option of conviction of an otherwise proper time-barred lesser
offense.

A necessary step towards resolution of the conflict between
the statute of limitations and the lesser offense doctrine that
will better accommodate all the competing concerns is to careful-
ly distinguish among the basic procedural concepts of the trial
court's jury instruction, the jury's verdict, and the court's judg-
ment of conviction (and sentence) based upon that verdict. In
addition, the substantive doctrines in conflict must also be con-
sidered because their particular natures and policies must also
play an important role in any meaningful solution.

III. HISTORY, NATURE, AND PURPOSES OF THE DOCTRINES IN

CONFLICT

A. The Criminal Statute of Limitations

Whether the criminal statute of limitations is subject to waiv-
er, or whether it is a legislative limit on the power of the court
that is not subject to waiver by a party, is the central issue in
resolving the conflict between the statute of limitations and the

gous to an ex post facto law). A constitutional challenge to provisions such as these
has yet to be reported.
217. LA. CODE CRIM. PROC. ANN. art. 574 (West 1981) (MThe time limitations appli-
cable to the offense for which a person is prosecuted apply to a conviction or pun-
ishment for a lesser and included offense.").
218. See infra notes 263, 270-76 and accompanying text.
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