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FIRST AMENDMENT
WATCH AT NEW YORK UNIVERSITY

First Amendment Scholar Timothy Zick Dismantles Trump v. CNN Lawsuit

Former President Donald Trump filed a $475 million defamation lawsuit
against CNN arguing the network has maligned him with “fake news” for
the purposes of damaging his political future heading into 2024.

The complaint filed Oct. 3 stated, “CNN has sought to use its massive
influence - purportedly as a ‘trusted’ news source — to defame the Plaintiff
in the minds of its viewers and readers for the purpose of defeating him
politically, culminating in CNN claiming credit for ‘[getting] Trump out’
in the 2020 presidential election.”

First Amendment Watch asked First Amendment scholar Timothy
Zick to annotate the 29-page lawsuit for the legal claims it made and
the precedents it cited.

Zick is the John Marshall Professor of Government & Citizenship at
William & Mary Law School, where he teaches courses on
constitutional law and the First Amendment.

Professor Zick is the author of numerous articles on freedom of speech
and five university press books on the First Amendment. His most recent
manuscript, “Managed Speech: The Law of Public Interest,” is
forthcoming with Cambridge University Press. He has testified before the
United States Congress regarding First Amendment issues and is a
frequent commentator on First Amendment issues in local, national and
international media.

@ Send us an email: firstamendmentwatch@nyu.edu

@firstamendwatch

I@ l @firstamendmentwatch

° First Amendment Watch


https://firstamendmentwatch.org/first-amendment-scholar-timothy-zick-dismantles-trump-v-cnn-lawsuit/
https://twitter.com/FirstAmendWatch
https://www.instagram.com/firstamendmentwatch/
https://www.youtube.com/channel/UCVxE80z6tYU2eAmTX8Qz2_w
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IIN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
FORT LAUDERDALE DIVISION

IDONALD J. TRUMP,

PLAINTIFF, CASE NO.

V.
COMPLAINT AND JURY DEMAND|
CABLE NEWS NETWORK, INC.

Commented [tz1]: While it's not legally inappropriate to file
suit in this district, Trump didn't file there because the
courthouse is close to Mar-A-Lago. He likely filed in this
district because he thinks there are "Trump judges" there.
We'll find out if he's right. Four of the five non-senior judges
in the Southern District of Florida were nominated by Trump
when he was president, and the case has been assigned to
one such judge.

Commented [tz3]: Bold prediction: this lawsuit never sees
the inside of a jury room.

Serve on:

C T CORPORATION SYSTEM
1200 SOUTH PINE ISLAND ROAD
PLANTATION, FL 33324

DEFENDANT.

Introduction

1. The Plaintiff, [President Donald J. Trump, has been a long-time critic of the

Commented [tz2]: Donald Trump is a frequent and
frequently vexatious litigant. He has been involved in over
4,000 lawsuits, either as a plaintiff or defendant.
https://crushthelsatexam.com/deep-dive-donald-trumps-long-
history-of-lawsuits/. Trump recently threatened to sue the
Pulitzer Prize Board for giving prizes to the New York
Times and Washington Post for their coverage of
connections between Russia and his presidential campaign.
Trump's lawyers have demanded "a full and fair correction,
apology, or retraction" for the Pulitzer prizes. Trump
frequently threatens to file lawsuits that don't materialize, but
based on this Complaint the Pulitzer Board should probably
lawyer up.

CCommented [tz4]: [Former] President . . . )

Defendant, Cable News Network, Inc. (“CNN”)—not because CNN does a bad job of reporting

the news, but because CNN seeks to create the news d“fake news,” as the Plaintiff has characterized

it in public statements). Beyond simply highlighting any negative information about the Plaintiff

and ignoring all positive information about him, CNN has sought to use its massive influence—
purportedly as a “trusted” news source—to defame the Plaintiff in the minds of its viewers and
readers for the purpose of defeating him politically, culminating in CNN claiming credit for

“[getting] Trump out” in the 2020 presidential election.\ CNN’s campaign of dissuasion in the form

of libel and slander against the Plaintiff has only escalated in recent months as CNN fears the
Plaintiff will run for president in 2024. As a part of its concerted effort to tilt the political balance
to the Left, CNN has tried to taint the Plaintiff with a series of ever-more scandalous, false, and

99 cer

defamatory labels of “racist,” “Russian lackey,” “insurrectionist,” and ultimately “Hitler.” These

Commented [tz5]: "Long-time critic" is something of an
understatement. Trump has repeatedly referred to the media,
including CNN, as "the enemy of the American people." He's
called CNN anchors "losers" and once tweeted an image of
himself wrestling CNN to the ground.

Commented [tz6]: As Trump has re-defined this term,
"fake" means news coverage that is in any way critical of
Donald J. Trump.

Commented [tz7]: Fun fact: On more than one occasion,
Trump (falsely) claimed CNN's ratings were "way down."

Commented [tz8]: Even if this were true, and even if this
Complaint contained an actionable false statement of fact
(spoiler alert: it doesn't), proof that a defamatory falsehood
has been uttered with bad or corrupt motive, or with an intent
to inflict harm, is not sufficient to support a finding of
“actual malice.”

Commented [tz9]: "Labeling" or characterizing someone as
racist, a Russian lackey, an insurrectionist, or a dictator is no
more defamatory than labeling this Complaint unwarranted,
vexatious, illegitimate, unfounded, or just plain "trash." To
be actionable as defamation, criticism must contain a
provably false statement of fact. See Milkovich v. Lorraine
Journal Co., 497 U.S. 1 (1990).
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labels are neither hyperbolic nor opinion: these are repeatedly reported as true fact, with purported
factual support, by allegedly “reputable” newscasters, acting not merely with reckless disregard
for the truth of their statements (sufficient to meet the definition of the legal standard for “actual
malice”) but jacting with real animosity for the Plaintiff and seeking to cause him true harm (the

way “actual malice” commonly is understood). CNN has been given the dreaded “Pants on Fire!”

Commented [tz10]: The First Amendment protects
statements that cannot "reasonably [be] interpreted as stating
actual facts" about an individual. See Hustler Magazine, Inc.
v. Falwell, 485 U.S. 46 (1989). Among other problems,
Trump can't actually be Hitler because Hitler died in 1945.
Trump may think it's mean-spirited, but the Supreme Court
has frequently recognized that this kind of rhetoric and
hyperbole adds to the marketplace of ideas and is protected
discourse on a matter of public concern.

designation by PolitiFact for its stories comparing Trump to Hitler. Still, it persists, requiring the

time and expense of filing the instant lawsuit.

Commented [tz11]: "In Garrison v. Louisiana, we held that
even when a speaker or writer is motivated by hatred or ill-
will his expression was protected by the First Amendment . .
. [W]hile such a bad motive may be deemed controlling for
purposes of tort liability in other areas of the law, we think
the First Amendment prohibits such a result in the area of
public debate about public figures." Falwell.

Commented [tz12]: Since this is a legal complaint, the way
the legal standard is "commonly understood" is wholly
irrelevant.

Commented [tz13]: Something the former President knows
all about. Between 2011 and 2020, PolitiFact checked 853 of
Trump's public statements for accuracy. It found that 618 of
them were False, Mostly False, or Pants on Fire.
https://www.politifact.com/article/2020/sep/29/how-has-
donald-trump-fared-truth-o-meter/ Trump's pants may be
hotter than any other fact-checked speaker's, yet he doesn't
seem too concerned with the "dreaded Pants on Fire!
designation."

Commented [tz14]: It wasn't "requir[ed] and probably didn't
take very long to draft. The Complaint may turn out to be
expensive - for Trump's lawyers. Lawyers can be sanctioned
for filing baseless lawsuits.
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2. Even though the actual malice standard is met here\, in circumstances like these, the

judicially-created policy of the “actual malice” standard should not apply| because “ideological

homogeneity in the media—or in the channels of information distribution—risks repressing certain

Commented [tz15]: Perhaps because the burden of proof is
so high, Trump never actually articulates the "actual malice"
standard in the body of his Complaint. To satisfy it, he must
prove CNN made verifiable statements of fact either
knowing they were false or with reckless disregard as to their
truth. N.Y. Times Co. v. Sullivan, 376 U.S. 254 (1964).

»l

ideas from the public consciousness just as surely as if access were restricted by the government.
Suits like these do not throttle the First Amendment, they vindicate the First Amendment’s

marketplace of ideas.

Commented [tz16]: Trump seems to want it both ways: He
claims he can meet the unstated (legal) standard, but also that
it should not apply to claims like his. Note he does not
appear to argue that the N.Y. Times Co. standard should be
revisited or abandoned. The thrust of this paragraph suggests
that the actual malice standard should apply only to
conservative media (because of the supposed "ideological
homogeneity" in the media). But applying a different
standard to some media would itself violate the First
Amendment. This paragraph represents the wishful thinking
of those on the right who do not think any changes to the
First Amendment standard will apply to Fox (and friends).

Commented [tz17]: Now is a good time to remind readers
that the following conservative or right-leaning media outlets
currently operate in the United States: The Wall Street
Journal, National Review, Fox News, One America News
Network, Truth Social, Breitbart News, The Bulwark, The
Daily Caller, The Daily Signal, The Daily Wire, The
Dispatch, National Review, Drudge Report, The Gateway
Pundit, InfoWars, Newsmax, Parler, RedState, the
Washington Examiner, Washington's Free Beacon, The
‘Washington Times, The Federalist, The American Thinker,
TheBlaze, PJ Media, Twitchy, LifeSiteNews, and The
American Conservatice. [Note: This is only a partial list of
right and right-of-center outlets publishing and broadcasting
in America.]

Commented [tz18]: To the contrary, the Supreme Court has
recognized that defamation suits like this one threaten to
significantly chill public discussion. One reason the Court
adopted the "actual malice" standard in N.Y. Times Co. was
to prevent southern officials from chilling reporting about
the civil rights movement through frivolous defamation
lawsuits against the press. Moreover, "suits like these"
threaten to overturn what the Court has characterized as the
"profound national commitment to the principle that debate
on public issues should be uninhibited, robust, and wide-
open..." N.Y. Times Co. That principle is the foundation for
many First Amendment rights and doctrines, including the
"actual malice" standard. Ironically, it's what protects most
of Trump's own bloviating and bullying.
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Id.

As the late Judge Silberman noted:

It should be borne in mind that the first step taken by any potential authoritarian or
dictatorial regime is to gain control of communications, particularly the delivery of
news. It is fair to conclude, therefore, that one-party control of the press and media
is a threat to a viable democracy. It may even give rise to countervailing extremism.
The First Amendment guarantees a free press to foster a vibrant trade in ideas. But
a biased press can distort the marketplace. And when the media has proven its
willingness—if not eagerness—to so distort, it is a profound mistake to stand by
unjustified legal rules that serve only to enhance the press’ power.

tTah v. Glob. Witness Publ'g, Inc., 991 F.3d 231, 255 (D.C. Cir.), cert. denied, 211 L. Ed. 2d
252,142 S. Ct. 427 (2021) (Silberman, S.J., dissenting).

Commented [tz19]: It's probably a bad sign when your
central legal argument rests on the intemperate dissent of a
late appeals court judge.

CCommented [tz20]: You don't say . . .

Commented [tz21]: Regarding the "power" of the press: It's
worth noting the Supreme Court has not so much as
mentioned the press or the Press Clause in a decision in four
decades. Further, owing to digitization and other factors,
many media outlets face an uncertain financial future.
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Jurisdiction, Parties, and Venue
4. Jurisdiction for this cause of action lies within this Court through 28 U.S.C. § 1332.

This is an action for defamation and the parties are diverse in citizenship.

5. The Plaintiff, PRESIDENT DONALD J. TRUMP, is a citizen and resident of the ( Commented [t222: [former]

State of Florida.

6. The Defendant, CNN, is a corporation based and operating in the State of Georgia
and is therefore diverse in citizenship to Plaintiff through 28 U.S.C. § 1332(c)(1).

7. The amount of damages sought in this cause of action exceeds $75,000.00, thus
meeting the requirements of 28 U.S.C. § 1332(a).

8. The Court may exercise personal jurisdiction over the Defendant, CNN, pursuant
to Fla. Stat. § 48.193(1)(a)(2) because CNN committed the tortious act of defamation within the
state of Florida by broadcasting its defamatory statements to individuals within the state.? Further,
because CNN conducts business in Florida and has registered in Florida as a foreign corporation,
it has sufficient minimum contacts with the state so as to satisfy the due process requirements of

the Constitution.?

2 Internet Sols. Corp. v. Marshall, 39 So. 3d 1201, 1215 (Fla. 2010) (“By posting allegedly
defamatory material on the Web about a Florida resident, the poster has directed the
communication about a Florida resident to [viewers] worldwide, including potential [viewers]
within Florida. When the posting is then accessed by a third party in Florida, the material has
been ‘published’ in Florida and the poster has communicated the material ‘into’ Florida, thereby
committing the tortious act of defamation within Florida.”); Wendt v Horowitz, 822 So.2d 1252,
1260 (Fla. 2002) (holding that “telephonic, electronic, or written communications into Florida
may form the basis for personal jurisdiction” under Florida’s long-arm statute when “the alleged
cause of action arises from the communications|[.]”).

3 Int’l Shoe Co. v. Washington, 326 U.S. 310, 320-21 (1945) (holding that when a corporation
“exercises the privilege of conducting activities within a state, it enjoys the benefits and
protections of the laws of that state,” thereby making it “reasonable and just according to our
traditional conception of fair play and substantial justice” to permit the corporation to be sued
within the state); Rose’s Stores, Inc. v. Cherry, 526 So. 2d 749, 752 (Fla. Dist. Ct. App. 1988)

3
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9. Venue is proper in the Southern District of Florida for the following reasons:

a. The defamatory statements that form the basis of this lawsuit were
published to and in South Florida, in addition to all over the world. As a result, CNN’s
defamatory statements were accessed and viewed by individuals in South Florida.* South
Florida has a population of approximately ten million people, making the alleged
defamatory statements in this venue significant.

b. Because the defamatory statements were published in South Florida, a
substantial part of the events giving rise to the instant claim occurred in this judicial district.

c. The Plaintiff is a resident of South Florida and is domiciled in South Florida.

d. The Defendant does business in South Florida and has registered in Florida
as a foreign corporation, voluntarily choosing to have its registered agent in Broward
County, which is where this Court is located.

Satisfaction of Condition Precedent
10. The Plaintiff provided notice to the Defendant, as required by Fla. Stat. § 770.01,
and satisfied all conditions precedent to the filing of this lawsuit. A true and correct copy of the
Fla. Stat. § 770.01 Notice Letter (“Notice Letter”) is attached hereto. See Exhibit A (attachments
to Notice Letter omitted). [CNN has not complied with the Plaintiff’s demands for retractions of

the defamatory statements by way of publishing any such retractions. Instead, and as confirmed

by email, dated July 29, 2022, CNN refused to comply, ratifying its position.’

(holding that when a foreign corporation (1) is qualified to do business in Florida, and (2) has a
registered agent in the state, the “minimum contacts requirement is met.”).

4 Lowery v. McBee, 322 So. 3d 110, 117 (Fla. Dist. Ct. App. 2021) (holding that, in a defamation
suit, venue is proper where the defamatory statements were published and accessed).

5 The operative language of CNN’s email is:

Commented [tz23]: Again, the Complaint points to no
verifiable statements of fact that could constitute actionable
defamation.
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addition to CNN being directly liable for the publication of false statements and for its failure to
exercise due care to prevent publication or utterance of such statements.

67. CNN failed and refused to retract or correct the false and defamatory statements.

68.  CNN has used the term the “Big Lie” in relation to the Plaintiff to associate the
Plaintiff with Hitler intentionally, willfully, maliciously, and in conscious disregard of the truth to
do the Plaintiff harm and to betray his image and reputation to CNN’s audience.

69. As aresult of CNN’s libelous and slanderous associations between the Plaintiff and
Hitler, CNN readers and viewers (and readers and viewers of follow-on articles and broadcasts)
identify the Plaintiff as Hitler-like.

70. CNN had no applicable privilege or legal authorization to publish these false and
defamatory statements or, if they did, they abused that privilege.

71. These defamatory statements have been repeated and republished in other media
outlets, which was reasonably foreseeable because CNN is a national news organization with a
broad national and international audience. At the time these statements were published, CNN knew
they would be republished and disseminated to other and larger audiences.

72. Plaintiff alleges damages as a direct and proximate result of CNN’s defamatory
actions, including that the Plaintiff has suffered and continues to suffer damage, including, but not
limited to, damage to his reputation, embarrassment, pain, humiliation, and mental anguish.

73.  CNN is liable for compensatory damages arising from its defamation of the
Plaintiff.

74. CNN is also liable for punitive damages because of the wanton and outrageous
nature of the defamation. The actions of CNN presented in this Complaint demonstrate common

law express malice, actual malice, egregious defamation, and insult. Such actions by CNN were

26
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undertaken with (1) maliciousness, spite, ill will, vengeance, and/or deliberate intent to harm the
Plaintiff, and with (2) reckless disregard of the falsity of their speech and its effects on the Plaintiff.
Such actions by CNN in fact did harm the Plaintiff. Specifically, the factors justifying punitive
damages include, at a minimum, the following:

a. By comparing the Plaintiff to violent dictators and repeatedly using inflammatory
language, such as “Trump’s big lie,” CNN knowingly made false and defamatory
statements about the Plaintiff, or at the very least, made those statements with
reckless disregard for their truth or falsity, thereby acting with actual malice;

b. CNN knew that its false and defamatory statements about the Plaintiff would
infringe his rights and damage his reputation, as evidenced by the fact that CNN
anchors were explicitly instructed by CNN’s CEO to stop using the phrase “The
Big Lie.” CNN’s knowledge of the false and defamatory nature of its statements
is further demonstrated through the statements of Political Director Paul
Steinhauser, who emphasized that analogizing politicians to Hitler and the Nazis
was both “stupid,” and “sick;”

¢. CNN made false and defamatory statements about the Plaintiff with common law
express malice, as evidenced by the comments of a CNN employee, who admitted
that CNN’s coverage and negative characterizations of the Plaintiff were intended
to convince viewers to vote him out of political office. The malicious and targeted
nature of these characterizations is also evidenced by CNN’s refusal to condemn
election integrity concerns voiced by public figures who perpetuated CNN’s

preferred political agenda;

27
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d. CNN engaged in willful, wanton, and intentional misconduct in making false and
defamatory statements about the Plaintiff. The falsity of these statements is
underscored by fact-checking from Politifact, which has characterized CNN’s
description of the Plaintiff as a leader who is “as destructive . . . as Hitler” as
untruthful;

e. CNN has refused to retract or correct the false and defamatory statements as
evidenced by the email sent to the Plaintiff on July 29, 2022. The articles, news
reports, and social media posts containing the false and defamatory statements
about the Plaintiff remain available to a worldwide audience on CNN’s website
and social media webpages.

75. Because at the time of injury CNN had a specific intent to harm the Plaintiff and
because CNN’s conduct did in fact harm the Plaintiff, there is no statutory cap on punitive
damages, and the Plaintiff may recover in excess of $2 million and in excess of four times his
actual damages — the limits that Florida law otherwise would provide. See Fla. Stat. § 768.73(1)(c).

PRAYER FOR RELIEF
WHEREFORE, Plaintiff demands:
a) Compensatory damages in an amount in excess of the $75,000.00 jurisdictional

limit, to be specifically determined at trial;

b) fPunitive damages in the amount of $475,000,000.00;‘ Commented [tz55]: This likely pales in comparison to the
amount of "free media" Trump has received, including from
CNN, which early estimates in the 2016 presidential

c) All taxable litigation costs, pre-judgment interest, and post-judgment interest; and campaign put at over $2 billion.
https://www.nytimes.com/2016/03/16/upshot/measuring-
d) A trial by jury. donald-trumps-mammoth-advantage-in-free-media.html

28
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Dated: October 3, 2022

Respectfully Submitted,

/s/ Lindsey Halligan

Lindsey Halligan

Florida Bar No. 109481

511 SE 5th Avenue

Fort Lauderdale, FL 33301
Telephone: (720) 435-2870

Email: lindseyhalligan@outlook.com

/s/ James M. Trusty
James M. Trusty
Pro Hac Vice to be filed contemporaneously
Ifrah Law PLLC
1717 Pennsylvania Ave., N.W. Suite 650
Washington, DC 20006
Telephone: (202) 524-4176
Email: jtrusty@ifrahlaw.com

Attorneys for Donald J. Trump

29

Commented [tz56]: Warning: Helping the former president
thump his chest in legal proceedings can be very costly for
counsel. The lawyers who filed a since-dismissed complaint
on behalf of Trump against Hillary Clinton and others for
allegedly "conspiring to commit injurious falsehoods" by
linking Trump to Russia during the 2016 presidential
election may be subject to sanctions. The judge in that case
has characterized the lawsuit as a frivolous attempt to "settle
scores and grievances" and is considering imposing sanctions
on the lawyers.




