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challenge or bolster documentary evidence may depend on their ability to
find information relative to the subject of the document. Written inter-
rogatories provide one method for uncovering further information, but it
would also serve this purpose if the agency assisted participants in obtaining
further documentary material. Because written submissions are so important
to informal rulemaking, the discovery of documents should be preferred
over other forms of discovery, particularly where the documents are sought
to support a response to other participants’ documentary submissions.

An interesting question is whether documentary requests aimed at
non-participants should be treated differently from requests to participants,
especially dominant participants. The Administrative Conference recom-
mendation for formal proceedings distinguishes parties from non-parties,
making access to party documents more difficult to obtain than access to
non-party documents.!3* As previously noted, the party/mon-party distinc-
tion breaks down in rulemaking.!® Even though some persons are clearly
more interested than others, a distinction between parties and non-parties, or
interested and not-so-interested persons, serves no purpose. If any such
distinction is to be made, it should be done only to facilitate documentary
requests to participants and to restrict closely requests to non-participants.
On the whole, a subpoena duces tecum should be available to elicit
documentary material from any person, and should be issued to any poten-
tial participant who demonstrates that the subpoena will produce valuable
information. The scope of the right to subpoenas duces tecum should not be
limited according to who is asking for the information or from whom the
information would be obtained: the key issue is whether the subpoena will
be likely to produce information valuable to the rulemaking process. Indeed,
a petition demonstrating a valuable line of inquiry should lead the agency
staff to follow that line on its own. Rulemaking is, after all, investigative
and not adversarial. The agency should actively pursue any source of
information, and it should delegate to its staff authority to determine the
value of lines of inquiry suggested by an interested person. The agency’s
more active role, however, should be in lieu of the ready availability of
subpoena duces tecum. Such subpoenas should be issued to a private
participant in rulemaking under fairly limited circumstances.

As suggested above, a special staff person should have control of such
subpoena power for all informal rulemaking.!3¢ This official should be
delegated discretion, under careful guidelines, to limit the availability of

134, Report of the Comm. on Compliance and Enforcement Proceedings in Support of
Recommendation No. 21, supra note 9, at 643-45, This divergent treatment is based on the need
for the presiding officer to exercise control over interparty discovery and on the fact that such
discovery is likely to be quantitatively greater than that between parties and non-parties. See
Tomlinson 131-32.

135. See text accompanying notes 32-33 supra.

136. See text accompanying notes 126-27 supra.
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subpoenas duces tecum more narrowly than the statutory bounds of relevan-
cy and reasonable scope. The agency should provide some mechanism for
reviewing any failure to issue a private subpoena and for challenging any
subpoena so issued. Because of the special utility of documentary material
in rulemaking, a subpoena duces tecum should be more readily available
than a subpoena ad testificandum and refusal should be more carefully
considered. Judicial review, however, must await the final rule, as in the
case of other nonconstitutional procedural denials.’

Under the Administrative Conference’s recommendation for adjudica-
tions, when a party applies for production of documents, the burden shifts to
the person from whom the documents are requested. In other words, the
burden of persuasion is placed on the party opposing the production of
documents.!3® The scope of informal rulemaking, however, generally dic-
tates against free-wheeling requests for documents from private individuals.
Rather, the initial burden in rulemaking should be on the applicant to
demonstrate, in addition to relevancy and reasonable scope, the need for the
documents and the substantial benefit they will confer on the rulemaking
process. The production of documents is always a burden. Corporations are
already straining under the information demands of the government, and
even a limited request for documents will be burdensome to most private
individuals. Thus, before the government acquiesces in any increase in this
burden, an applicant should be required to overcome a threshold showing of
need and potential benefit. The requesting participant should also be re-
quired to show that the agency rulemaking staff has not or will not pursue a
source of important, relevant documentary material. This last requirement
will, of course, substantially raise the threshold because it can be presumed
that the staff will attempt to secure any useful documentary information to
which it is alerted.

(b) Discovery of agency documents. While strict limitations on the
right to obtain documents from private individuals are imperative to prevent
oppression, harassment and delay, the right to obtain information from the
rulemaking agency need not be so confined. Two possibilities exist for
tapping this source: discovery and the Freedom of Informiation Act.

An agency’s procedures for allowing discovery of documents in its
possession should permit at least the level of access to such documents
afforded in judicial proceedings. Traditionally, discovery of agency docu-

137. Interlocutory appeal of an agency decision with regard to discovery is not generally
permitted. E.g., FTC v. Feldman, 532 F.2d 1092, 1096 (7th Cir. 1976); Genuine Parts Co. v.
FTC, 445 F.2d 1382, 1394 (5th Cir. 1971); Maremont Corp. v. FTC, 431 F.2d 124, 127-28 (7th
Cir. 1970); ¢f. First Nat’l City Bank v. FTC, 38 Ap. L.2D 211 (S.D.N.Y. 1975) (pre-enforcement
review of subpoena denied).

138. Tomlinson 121.



Vol. 1977:295] DISCOVERY IN RULEMAKING 329

ments under the Federal Rules' has been limited by only two privileges:
the ““state secret’” privilege!*? and the official documents privilege.!*'The
state secret privilege is limited to military or diplomatic secrets.'*? Ordinari-
ly, rulemaking will not involve national secrets;* hence allowing the
agencies broad discretion to deny access to such documents will rarely result
in detrimental withholding. It is also probable that agencies with sensitive
documents will not release them to other agencies. As a result, non-military
and non-diplomatic agencies whose rules may affect these areas will not
possess truly ‘‘secret’’ information in most cases.

Thus, only the official document privilege will be likely to impose
substantial limitations on discovery of agency documents in rulemaking.
Where the privilege is provided for by statute,'* no serious definitional
problems will be presented. On the other hand, the scope of the judge-made
privilege is not clear and must be determined on a case-by-case basis.4> The
theory behind the case-by-case determination is one of balancing. Courts
have differed, however, on which interest should be balanced.!46

Generally, the courts have balanced the discoverant’s need for the
information against the agency’s need to protect the document. An agency
conducting an administrative proceeding would be justified in making a
similar determination before disclosing any of its own documents which
might be privileged. Striking this balance, or delegating to an employee the
authority to strike this balance, will be preferable to a stonewall refusal to
release a certain official document. However, the ‘‘public interest’” should
also be considered in the formula,'#’ and in rulemaking the public interest is
strongly in favor of disclosure of any government documents which a

139. FEp. R. Civ. P. 26, 34.

140. See United States v. Reynolds, 345 U.S. 1, 6-9 (1953); Zagel, The State Secrets
Privilege, 50 MINN. L. Rev. 875 (1966). See also United States v. Nixon, 418 U.S. 683, 706,
710-11 (1974).

141. See generally 4 J. MOORE, FEDERAL PRACTICE 11 26.61[1]-[6.1], [7] (2d ed. 1975); 2 J.
WEINSTEIN & M. BERGER, supra note 60, 11 509[05]-[10]; Berger, How the Privilege for
Governmental Information Met Its Watergate, 25 CASE W. REs. L. Rev. 747 (1975); Bishop,
The Executive’s Right of Privacy: An Unresolved Constitutional Question, 66 YALE L.J. 477
(1962).

142. 2 J. WEINSTEIN & M. BERGER, supra note 60, 1§ 509[02]-[04].

143. Many agencies make rules affecting foreign affairs or national defense and rulemaking
directly involving these subjects may be exempt from notice and comment procedures. APA §4
(@), 5 U.S.C. § 553(2) (1970). See Bonfield, Military and Foreign Affairs Function Rule-Making
Under the APA, 71 MicH. L. Rgv. 222 (1972).

144. See Comment, Discovery of Government Documents and the Official Information
Privilege, 76 CoLuM. L. Rev. 142, 149-56 (1976).

145. See Tomlinson 136.

146. See Comment, supra note 144, at 143-45.

147. See id. at 143. See also FeEp. R. Evip. 509()(2) (‘‘Official information . . . the
disclosure of which is contrary to the public interest . . .”").
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participant in the proceeding feels may lead to a more complete record.
Agencies should, therefore, be hesitant to withhold any information from a
rulemaking participant on the grounds of the official information privilege.

(c) The Freedom of Information Act as a discovery tool. The enact-
ment of the Freedom of Information Act (FOIA) reflected Congress’ deter-
mination that widespread disclosure of government information is in the
public interest.’® Indeed, if a rulemaking participant desires information
contained in a government file, the FOIA may be the best available discov-
ery tool.’ Access to agency documents through the Act need not be in
conjunction with a particular proceeding, therefore an attempt to secure
documents may begin immediately after an interested person receives any
hint that a rulemaking is being considered. The time limits under the new
amendments to the FOIA should permit prompt access to agency files. !0

The FOIA provides de facto prehearing discovery since the agency
cannot limit access to information in its files to return at hearing. The
judicial opinions enforcing the Act evidence a much greater inclination to
open up the files of agencies than do judicial interpretations of the ordinary
discovery provisions. On the other hand, while the use of the FOIA for
discovery purposes has not been proscribed, some courts have taken a dim
view of efforts to use the Act as a substitute for Federal Rule 26.'5!
Nonetheless, in agency proceedings where discovery is limited, as in most
rulemaking, the FOIA may fill an important void.'5?

148, See S. Doc. No. 93-82, 93d Cong., 2d Sess. 1-3 (1974).

149. The FOIA does not require creation of material in government files. A request which
requires compiling information may be refused, and hence the Act will not serve the same
function as interrogatories or the like.

150. See 5 U.S.C.A. § 552(a)(6) (Supp. 1976) (requiring agency response within 10
days to any person requesting information under the Act). But cf. Open American v, Watergate
Special Prosecution Force, 547 F.2d 605 (D.C. Cir. 1976) (permitting FBI to exceed time limits
where compliance efforts were shown to have been made with “‘due diligence’’ and in “‘good
faith™).

151. See, e.g., Renegotiation Bd. v. Bannercraft Clothing Co., 415 U.S. 1, 24 (1974);
National Cable Television Ass'n v. FCC, 479 F.2d 183, 193 (D.C. Cir. 1973); Lincoln National
Bank v. Lampe, 45 U.S.L.W. 2195 (N.D. Ill. Sept. 13, 1976) Verrazzano Trading Corp, v.
United States, 349 F. Supp. 1401, 1403 (Cust. Ct. 1972). But see K. DAvVIS, supra note 30, at 63
(contending that FOIA was intended to benefit party in an agency proceeding as well as to
compel disclosure to the electorate); Comment, Taxpayers Discovery in Civil Federal Tax
Controversies, 51 NEB. L. REv. 290, 294 (1971).

The FTC attempted to separate the FOIA from discovery by channeling discovery through
administrative law judges (in accordance with traditional procedures) and FOIA requests
through agency-wide FOIA processes. See J.J. Newberry Co., 30 Ap. L.2Dp 816 (FTC 1972);
Hearst Corp., 30 Ap. L.2p 92 (FTC 1971). A similar approach is suggested in Hamilton at 1175,

152. See Bannercraft Clothing Co. v. Renegotiation Bd., 466 F.2d 345, 352 (D.C. Cir. 1972),
rev’d, 415 U.S. 1 (1974) (staying an agency proceeding until information was released under the
FOIA, apparently because the renegotiation process did not include the availability of
discovery).
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It is important to emphasize that the FOIA does not permit the agency
to distinguish between requesting parties; it requires disclosure to ‘‘any
person.””153 One implication of this terminology is that access is available
without any demonstration of need. Thus, from an interested person’s point
of view, the Act is the perfect discovery device: the agency cannot limit
access to information by requiring a showing of need, reasonable scope or
relevancy to a proceeding.!* Secondly, the Act’s language implies that any
number of interested persons may seek such unlimited ‘‘discovery.’’ Al-
though the broad scope of the Act enhances its utility from a private
interest’s point of view, its breadth is a mixed blessing in terms of the
general public interest. While Congress clearly found that the public was
best served by burdening the public treasury with the considerable expense
of providing broad disclosure of information and ordained that disclosure
take precedence over the agencies’ ability to perform their primary func-
tions, a paramount public interest still dictates that information requests not
be permitted to interfere with or interrupt the rulemaking process. The FOIA
may arm those who are adversely affected by a proposed regulation with a
technique for frustrating the rulemaking effort by preventing a rulemaking
agency from closing the record or issuing a rule pending disclosure of great
quantities of information no matter how important or relevant.

In situations not involving rulemaking, there has been substantial
controversy- over whether courts can stay agency proceedings until final
determination with respect to an FOIA request. Although the Supreme Court
refused to stay proceedings in the only context in which this question has
been presented to it, it refused to eliminate the possibility that it might do so
in other settings.!5 Despite the statutory effort to speed compliance by the
imposition of strict time limits within which an agency must act on a
request,’>® any documents which the agency wishes to protect and which are
arguably exempt from disclosure may be released only after a court proceed-
ing. An FOIA case may take considerable time and thus the danger remains
of a de facto denial of access to information necessary for meaningful
participation in rulemaking. But rulemaking involves a broad public inter-
est, and a court should be reluctant to bridle that interest for the purpose of a

153. 5 U.S.C. § 551(a)(3) (1970).

154. The Act is probably an overreaction to the agencies’ use of ‘‘good cause’” and similar
language in the old public information provision of the APA to shut out virtually all public
scrutiny. See S. Rep. No. 813, 89th Cong., st Sess. 3 (1965); Davis, The Information Act: A
Preliminary Analysis, 34 U, CHL L. Rev. 761, 765-66 (1967 (criticizing broad access without
requiring a reason).

155. Renegotiation Bd. v. Bannercraft Clothing Co., 415 U.S. 1, 17-20 (1974); accord,
Encyclopedia Britannica, Inc. v. FTC, 517 F.2d 1013 (7th Cir. 1975); General Cigar Co. v.
Nash, 36 Ab. L.2p 1073 (D.D.C. 1975); Title Guarantee Co. v. NLRB, 37 Ap. L.2p 685
(S.D.N.Y. 1975).

156. See note 150 supra and accompanying text.
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single Information Act request. This is especially true since an interested
person who receives new information can always petition for modification
of a final rule under section 4(d) of the APA.! The present posture of the
courts, therefore, is probably correct: stays should be considered, but only
reluctantly granted.

Nine exemptions limit access to information under the FOIA and
specifically define the information which the agency may withhold.!*® Thus
the structure of the Act is to grant total access and then withdraw, through
the exemptions, specific categories of documents. The agencies may with-
hold information only by overcoming the presumption in favor of disclosure
through a demonstration that one of the exemptions applies. Two exemp-
tions in particular serve to protect the kind of government information
frequently desired by rulemaking participants: exemption 5, the interagency
and intra-agency information exemption, and exemption 7, the exemption
for investigatory files compiled for law enforcement purposes. A brief
discussion of these two exemptions in the rulemaking context may be
helpful.

The internal documents exemption is the one most closely related to
traditional discovery doctrines.!*® Interpretation of this exemption has been
based on the notion that discovery of the mental processes of agency
personnel should not be permitted. This interpretation is supported by the

157. 5 U.S.C. § 553(e) (1970).
158. 5 U.S.C. § 552(b) (1970), as amended by Pub. L. No. 93-502, 88 Stat. 1561 (1974),
provides that the Act does not require disclosure of matters that are:

1) (A) specxflcally authorized under criteria established by an Executive order to be
Kept secret in the interest of national defense or foreign policy and (B) are in fact
properly classified pursuant to such Executive order;

(2) related solely to the internal personnel rules and practices of an agency;

(3) specifically exempted from disclosure by statute;

(4) trade secrets and commercial or financial mformauon obtained from a person
and pnvxleged or confidential;

(5 inter-agency or intra-agency memorandums or letters which would not be avail-
able by law to a party other than an agency in litigation with the agency;

(6) personnel and medical files and similar files the disclosure of which would
constitute a clearly unwarranted invasion of personal privacy;

(7) investigatory records compiled for law enforcement purposes, but only to the
extent that the production of such records would (A) interfere with enforcement
proceedings, (B) deprive a person of a right to a fair tnal or an impartial adjudlcauon,
(C) constitute an unwarranted i mvasxon of personal privacy, (D) disclose the identity
of a confidential source and, in the case of a record compiled by a criminal law
enforcement authority in the course of a criminal investigation, or by an agency
conductmg a lawful national security intelligence mvesugauon confidential informa-
tion furnished only by the confidential source, (E) disclose investigative techniques
and procedures, or (F) endanger the life or physical safety of law enforcement
personnel;

(8) contained in or related to examination, operating, or condition reports prepared
by, on behalf of, or for the use of an agency responsible for the regulation or
supervision of fmancxal institutions; or

(9)ll geological and geophysical information and data, including maps, concerning
wells.

159. See NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 148-53 (1975); EPA v. Mink, 410
U.S. 73, 85-86 (1973).
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FOIA’s legislative history, which clearly indicates that the exemption was
intended to prevent the agencies from operating in a “‘fishbowl.”’'60 This
exemption protects the opinion portions of agency documents,'¢! and hence,
the overall effect is to render the FOIA useless as a means of uncovering the
reasons behind a proposed rule.'6?

The other important exemption, the investigatory files exemption, may
not apply to rulemaking files. As amended in 1974, this exemption applies
only to ‘‘investigative records compiled for law enforcement purposes.’’163
Clearly, rulemaking has law enforcement goals and, as such, any investiga-
tion conducted for the purpose of promulgating a rule would appear to be
within the language of the exemption. Records compiled for rulemaking
may be considered law enforcement because the law-defining process of
rulemaking is essentially prophylactic;6 that is, its function is to define the
law so as to prevent violations.!%> Nevertheless, the Attorney General
specifically stated that ‘‘[r]Jecords generated for such purposes as determin-
ing the need for new regulations . . .’” are not compiled for law enforce-
ment purposes.'® This conclusion is supported by a statement made by the
sponsor of the 1974 amendment to this exemption, Senator Hart, who
suggested that the exemption was intended to cover only judicial-type law
enforcement proceedings which focused on specific violations.'®’ Further
support for limiting the exemption to proceedings involving actual viola-
tions is found in the few FOIA cases which have tried to define the extent of
the term ‘‘law enforcement.’’168

160. S. REP. No. 813, supra note 154, at 9.

161. See EPA v. Mink, 410 U.S. 73, 85-89 (1973).

162. However, opinion-type documents which are “‘secret law’’ must be disclosed. For
example, an interpretation of a regulation or an internal directive modifying a regulation would
have to be released. See Davis, supra note 148, at 797. Also, the thinking of the agency should
be disclosed in the notice of proposed rulemaking. See text accompanying note 203-05 infra.

163. 5 U.S.C. § 552(b)(7) (Supp. IV 1974). In its original form, the exemption applied to
‘“‘investigatory files compiled for law enforcement purposes except to the extent available by
law to a party other than an agency.”” § U.S.C. § 552(b)(7) (1970).

164. See National Petroleum Ref. Ass’n v. FTC, 482 F.2d 672, 698 (D.C. Cir. 1973), cert.
denied, 415 U.S. 951 (1974).

165. Support for this notion is found in the Attorney General’s memo on the 1974 amend-
ments to the FOIA in which it is suggested that the scope of ‘‘[llaw enforcement’ includes not
merely the detection and punishment of law violation, but also its prevention.’”” ATTORNEY
GENERAL’S MEMORANDUM, supra note 78, at 6.

166. Id. See Note, Developments Under the Freedom of Information Act—1974, 1975 DUKE
L.]. 416, 450-51.

167. Freedom of Information Act and Amendments of 1974 Sourcebook: Legislative History,
Texts, and Other Documents, 94th Cong., 1st Sess., at 333 (Joint Comm. Print 1975) (the
exemption would apply to ““a concrete prospective law enforcement proceeding’).

168. *‘[Wilhere the inquiry departs from the routine and focuses with special intensity upon a
particular party, an investigation is under way.’” Center for National Policy Review v. Wein-
berger, 502 F.2d 370, 373 (D.C. Cir. 1974); accord, Rural Housing Alliance v. USDA, 498 F.2d
73, 81 (D.C. Cir. 1974) (distinguishing between files relating to ‘‘surveillance or oversight’’ and
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The 1974 amendment of the exemption which changed ‘‘files’’ to
“‘records’’ also suggests an intention to protect only specific law enforce-
ment materials.!®® To understand the full impact of what appears to be a
mere semantic amendment, one must recognize the perceived trend in the
development of the law just prior to 1974. In a major shift in perspective,
the District of Columbia Circuit began deciding cases involving the exemp-
tion in such a way as to imply a blanket exemption for all files compiled in
law enforcement proceedings.!” The drafters of the 1974 amendment
thought that the term ‘‘records’’ would focus the exemption more narrowly
on only the investigative portions of agency files and not on entire files
compiled in furtherance of investigations. It is difficult to conceive of any
portion of a rulemaking file which would take on the aspects of specific law
enforcement material. Again, the exemption makes sense only in terms of
the specific focus of an investigation on an individual; an investigative
““record’’ implies information related to a particularized quasi-judicial in-
quiry, not a quasi-legislative record. All of the above is reasonable with
respect to subsection (A) of exemption (7), but the other subsections, (B-F),
have their own justifications which raise questions as to their applicability in
rulemaking. For example, there may be good reason why an informer’s
identity should be protected, even in rulemaking. Perhaps the specific
subsections of the exemption, other than subsection (A), should be treated
as expressing specific purposes which have independent significance in
addition to the general prevention of interference with agency law enforce-
ment and, hence, should be applied where these specific purposes can be
demonstrated. Such an approach conflicts with the clear language of the
Act, however, for the phrase ‘‘investigative records compiled for law
enforcement purposes’’ applies to all the parts of the exemption. Indeed, the
specific provisions of the exemption appear to be intended to limit further

“‘investigations which focus directly on specifically alleged illegal acts, illegal acts of particular
identified officials, acts which could, if proved, result in civil or criminal sanctions’’). Although
these two cases were decided prior to the effective date of the amendment, the above interpre-
tations seem consistent with the thrust of the 1974 changes and hence continue in force with
respect to this issue).

169. ATTORNEY GENERAL’S MEMORANDUM, supra note 78, at 5-6.

170. See, e.g., Rural Housing Alliance v. USDA, 498 F.2d 73 (D.C. Cir. 1974); Ditlaw v.
Brinegar, 494 F.2d 1073 (D.C. Cir.), cert. denied, 419 U.S. 974 (1974); Aspin v. Laird, 491 F.2d
24 (D.C. Cir. 1973).

The trend began with Weisberg v. Department of Justice, 489 F.2d 1195 (D.C. Cir, 1973),
cert. denied, 416 U.S. 993 (1974), a case that was distinguishable because it involved a criminal
investigatory file. Criminal files should be treated separately and given far more protection than
civil investigatory files in order to prevent disruption of criminal law enforcement and protect
those under criminal investigation. It is possible that the District of Columbia Circuit, with its
reputation for strict interpretation of the FOlA exemptions, merely appeared to apply this
exemption more broadly because the agencies were presenting specific factual situations which
justified a broad reading of the exemption.
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the scope of the introductory phrase and not to provide individual excuses
for withholding information. On balance, weighing the pro-disclosure bias
of the Act, it seems more consistent with the original congressional intent,
as well as the congressional intent in amending the Act, to consider
rulemaking files outside the exemption altogether.

(d) Government files as a source of private information. In discus-
sing the use of discovery techniques and the FOIA to gain access to agency
files, it is important to note that these files may also be a prime source of
private information.!”! An astute participant in a rulemaking proceeding
should therefore consider the possibility of seeking access to government
files before deciding that a desired private document is unavailable.

The Administrative Conference recommended that non-privileged pri-
vate information in the hands of the government be discoverable by parties
to an agency adjudication, regardless of whether the information was trans-
mitted to the agency in confidence.!’? This proposal would appear to have
equal validity in rulemaking.

The FOIA may also offer access to the fund of private information in
government files. Two major exemptions, the fourth and the sixth,'?*> may
protect this private information, but both have been given very limited scope
by the courts.!? In addition, it is uncertain whether an agency is obliged to
assert an available exemption.!” Even if such action were required by law!76

171. See Gellhorn 126-29.

172. Report of the Comm. on Compliance and Enforcement Proceedings in Support of
Recommendation No. 21, supra note 9, at 654-55. The conference seemed concerned only with
the effect public disclosure might have on the agency. The report evidences no concern for
individual privacy as such. Id. at 655-56 (referring to the potential applicability of FOIA
exemption (4), protecting commercial or financial information, rather than exemption (6),
personal privacy).

173. The text of the exemptions is quoted in note 158 supra.

174. Judicial construction of these exemptions conforms with the apparent lack of respect
the drafters of the FOIA had for the right of privacy. The sole exemption which covers
individual privacy is triggered only when the invasion is ‘“‘clearly unwarranted’’; disclosure
which constitutes an arguably justifiable invasion of privacy is compelled by the Act. See
Davis, supra note 154, at 783; Miller, Personal Privacy in the Computer Age: The Challenge of a
New Technology in an Information-Oriented Society, 67 MicH. L. REv. 1089, 1194 (1969). In
applying this exemption, the courts have balanced the right to privacy against the need for
disclosure, giving greater weight to the latter consideration. See Department of the Air Force v.
Rose, 425 U.S. 352, 378-82 (1976); Getman v. NLRB, 450 F.2d 670, 674-76 (D.C. Cir. 1971). It
would seem that the right to privacy demands better treatment. Indeed, in the context of
judicial discovery, federal courts have recognized that interests in privacy may call for a
measure of extra protection. See RULES ADVISORY CoMM. 497.

175. For a discussion of this question, see Note, Protection from Government Disclosure—
The Reverse-FOIA Suit, 1976 DUKE L. J. 330. Several private parties who have supplied
information to the government have sought to prevent disclosure of the information in response
to FOIA requests. Id. at 331-32.

It would appear to be a misuse of public funds for the government to defend these “‘reverse
FOIA” cases. The plaintiff has the burden of making a prima facie case, and if a party can carry



336 DUKE LAW JOURNAL [Vol. 1977:295

or if a common law privilege were created for private documents,!?” the
protection afforded would be of limited value since the affected private
person would often not receive notice that his privacy had been jeopardized
by a request or intention to release.!”® Clearly, the absence of adequate
protection for those who submit private information to the government is the
one area where lack of diligence by the drafters of the FOIA has done the
most damage. Nonetheless, for one seeking information, it is a ready avenue
and should not be ignored in preparing for rulemaking. 7

this burden, there is no justification for the government’s wasting public funds in an attempt to
rebut an individual’s right to protect information which is arguably confidential.

176. There has been some suggestion that the fourth exemption, 5 U.S.C. § 552(b)(4)
(1970), prohibits disclosure of confidential private information. See Westinghouse Elec. v.
Schlesinger, 392 F. Supp. 1246 (E.D. Va. 1974); see also GTE Sylvania v. Consumer Prod.
Safety Comm’n, 404 F. Supp. 352 (D. Del. 1975); Burroughs Corp. v. Schlesinger, 403 F. Supp.
633 (E.D. Va. 1975). But the burden is on the one seeking to prevent disclosure. Chrysler Corp.
v. Schlesinger, 412 F. Supp. 171 (D. Del. 1976); Sears, Roebuck & Co. v. GSA, 402 F. Supp.
378 (D.D.C. 1975); Hughes Aircraft v. Schlesinger, 384 F. Supp. 292 (C.D. Cal. 1975). Thc state
of confusion is demonstrated by two recent Fifth Circuit cases. The first, Continental Oil v.
FPC, 519 F.2d 31 (5th Cir. 1975), cert. denied sub. nom Superior Oil v. FPC, 96 S. Ct. 2168
(1976), appears to have held that exemption (4) is mandatory. The second, Pennzoil Co. v. FPC,
534 F.2d 627 (5th Cir. 1976), concluded that the FOIA did not prevent disclosure. Cf. LaMorte
v. Mansfield, 438 F.2d 448 (2d Cir. 1971) (the exemption belongs to the agency, not to private
individuals).

177. For example, such a privilege could be developed through judicial review of agency
decisions to release private information in order to determine whether the action was an abuse
of discretion. See Note, supra note 175, at 344-47.

Whether a private right of action can be implied under 18 U.S.C. § 1905 (1970) (making
disclosure of trade secrets and other confidential information by a government employee a
criminal offense) is a matter of some dispute. For example, in Charles River Park *‘A,” Inc, v.
HUD, 519 F.2d 935 (D.C. Cir. 1975), the court originally held that it could imply such a right,
but subsequently changed its mind.

178. Although one court has refused to imply a right to notice prior to disclosure of private
information in the hands of an agency, Pharmaceutical Mfrs. Ass’n v. Weinberger, 401 F. Supp. .
444, 448 (D.D.C. 1975), a few agencies have provided for a limited right to notice by regulation.
See 32 C.F.R. § 1285.7(b)(7) (1976) (Defense Supply Agency required to give notice whenever
“‘there is reason to believe that the source of the information . . . may object to release and
may have an enforceable right to prevent release . . . .”’); 21 C.F.R. §§4.45-46 (FDA required
to give prior notice where confidentiality is close or ‘‘uncertain’). These notice procedures
have been found to conform to due process requirements. See Chrysler Corp. v. Schlesinger,
412 F. Supp. 171, 178 (D. Del. 1976) (Defense Supply Agency); Pharmaceutical Mfrs. Ass’n v.
Weinberger, 411 F. Supp. 576, 578 (D.D.C. 1976) (FDA).

One means of providing some protection for private persons would be to require rulemak-
ing participants to attempt to obtain the information from the private person himself prior to
seeking access to the agency files. See, e.g., FTC Procedures and Rules of Practice, 16 C.F.R. §
3.36(b) (1977). Such an approach was rejected by the Administrative Conference in developing
its recommendations for agency adjudication. Tomlinson 139.

179. Some agencies, such as the FTC, require a showing that the private information was
not available through voluntary means. Such requirements have been criticized. Bennett,
Post-Complaint Discovery in Administrative Proceedings: The FTC As a Case Study, 1975
Duke L. J. 329.
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(e) Discovery or FOIA requests for Exhibits . It should be possible for
interested persons to obtain exhibits and other ‘“tangible things’’ to the same
extent as documents.!3® Many agency discovery statutes authorize sub-
poenas only for ‘‘documentary evidence,”’!8! but the realities are that
discovery has been made applicable, as recommended by the Administrative
Conference, to ‘‘documents and tangible things.”>!82

An interesting question is whether the FOIA provides access to exhibits
and tangible things. The Act refers to ‘‘records,”’!8* and one early case held
that this did not include exhibits.!3* However, there is no practical reason to
distinguish documents from other tangible things; therefore, tangible things
should be made available to the same extent as documents despite the
semantic argument that they are not *‘records.”’!8.

Protective Orders and Other Protections for Private Information

Concomitant with the availability of discovery in rulemaking is the
need to protect sensitive private and government information through pro-
tective orders, assurances of confidentiality, devices in the nature of in
camera inspection, and other measures. 186 Tt is clear that, where rulemaking
procedure provides for discovery, protective devices should be available. 3
The context of rulemaking does not affect the validity of this general
proposition; however, the amorphous character of informal rulemaking does
create some difficulties in providing protective devices. One problem is
determining who should have authority to grant protective orders. In adjudi-
cation, the administrative law judge can perform this function,'®® but,

180. Tomlinson 126.

181, See, e.g., FTC Act § 9, 15 U.S.C. § 49 (1970).

182. See Tomlinson 126.

183. 5 U.S.C. § 552(a)(3) (1970).

184. Nichols v. United States, 325 F. Supp. 130, 135-37 (D. Kan. 1971), aff’d on other
grounds, 460 F.2d 671 (10th Cir.), cert. denied, 409 U.S. 966 (1972) (denying access to exhibits
relating to President Kennedy’s assassination). See Note, supra note 23, at 904 n.55.

185. In Stokes v. Brennan, 476 F.2d 699 (5th Cir. 1973), the court interpreted literally the
terms ‘‘memorandums or letters” .in FOIA exemption (5). It found that the exemption did not
include films, and therefore ordered that internal government films be disclosed. Id. at 704. See
Note, Developments Under the Freedom of Information Act—1975, 1976 DUKE L.J. 366, 391.
Consquently, exhibits and tangible things may -be more available since they could never be
subject to the internal document exemption under the Stokes rationale.

186. Judge Weinstein lists six measures which should be considered. 2 J.WEINSTEIN & M.
BERGER, supra note 60, 1 508(3). The Administrative Conference lists various protections.
Recommendation No. 21: Discovery in Agency-Adjudication, supra note 9, at 42,

187. See FTC v. United States Pipe & Foundry Co., 304 F. Supp. 1254, 1260-61 (D.D.C.
1969); Tomlinson 140-41. Cf. FTC v. Crowther, 430 F.2d 510 (D.C. Cir. 1970) (questioning the
agency’s refusal to provide same protection for business information given in similar previous
case).

188. See Gellhorn 182. The presiding officer can also perform-this function in formal
rulemaking. See Hamilton 1175.
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generally speaking, there is no independent presiding officer in rulemaking.
The agency could delegate authority to the discovery official suggested
above;!®® however, the power to create non-public files in rulemaking
should be closely circumscribed.!? If the agency delegates this authority to
a presiding officer or a special discovery officer, it must do so with very
restrictive standards.!®! Rulemaking differs from adjudication in that public
participation is essential to its functioning. Anything which closes the
process or excludes the public detracts from its efficacy. Thus, only in the
most extreme case should information be shielded from the public. Caution
might, in fact, require that the power to apply protective devices should
remain in the agency head. Whether the agency head retains the authority or
delegates it, great care should be taken to limit the use of protective devices
in rulemaking.

Another major problem is the effect of agency protective orders on
information sought under the Freedom of Information Act. The general rule
developed by the courts is that assurances of confidentiality—informal pro-
tective orders—do not necessarily protect documents submitted to the agen-
cy even when submitted in reliance on the assurance.!®? The only effect of
such orders, it appears, is to commit the agency to claim an exemption for
the document and to attempt to protect the documents from judicial
release.!%

Roles of the Presiding Officer and the Agency Staff in Discovery

(@) The presiding officer. The Administrative Conference recom-
mendation for agency adjudication relies throughout on a strong presiding
officer, and it would delegate to him broad discovery authority, free from
interlocutory appeal except by certification.!® The difficulty with applying
this recommendation to rulemaking is, once again, the amorphorous nature
of the rulemaking procedure, and particularly the uncertain functions of the
presiding officer.

There has been little study of the role of a presiding officer in rulemak-
ing. If the proceeding is totally written, there might be no presiding officer,

189. See text accompanying notes 126-27, supra.

190. Home Box Office, Inc. v. FCC, No. 75-1280 at 97 (D.C. Cir. Mar. 25, 1977) (requiring
that information be disclosed for comment ‘‘at some time”’).

191. See Gellhorn, supra note 61, at 422-23 (arguing that the agency should set standards for
presiding officers’ decisions regarding sensitive private information).

192, See Petkas v. Staats, 501 F.2d 887, 889-90 (D.C. Cir. 1974); Robles v. EPA, 484 F.2d
843, 846 (4th Cir. 1973). Assurances of confidentiality will protect personal documents from
disclosure under the Privacy Act, 5 U.S.C. §§ 552a(k)(2), (5), (7) (1970), but it has been
suggested that they be sparingly granted. Privacy Act Implementation: Guidelines and Respon-
sibilities, 40 Fed. Reg. 28,948, 28,973 (1975).

193. See note 175 supra and accompanying text.

194. Recommendation No. 21: Discovery in Agency Adjudication, supra note 9, at 242,
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or only a designated agency employee with whom comment should be filed.
Where there is only an oral argument-style hearing, the presiding officer
may be part of a special staff employed to hear rulemaking proceedings, or
simply any designated member of the agency investigative staff. The major
hybrid rulemaking cases!® clearly envision a somewhat judge-like presiding
officer. With respect to their ability to control the proceeding, these officers
function like a judge. In a hybrid proceeding, such control is exceedingly
important to integration of the testimonial devices with the informal process.

In informal rulemaking, however, the judicial model is inappropriate.
The presiding officer must remain a functioning party in the information
gathering process. Rulemaking is essentially an investigative process which
seeks facts and opinions related to questions of policy. A presiding officer in
rulemaking must cooperate with the investigative staff to insure that the
rulemaking record contains as much useful information as possible. In order
to promote the maximum utilization of the available expertise on the sub-
ject, the presiding officer should work closely with the staff in formulating
the proposed rule and any recommendation to the ultimate decision-maker.
Thus, the notion of separation of function is inconsistent with the concept of
rulemaking and with the most effective use of the process.! In sum, the
presiding officer should not sit back passively but-should aggressively
attempt to develop the record through an informed handling of the proceed-
ing.197 Where the presiding officer is committed to developing a complete
record, formal discovery may be less important because he may be relied
upon to explore, or to direct the staff to explore, avenues of information
suggested by an interested person.

Where a presiding officer for rulemaking is established by the agency
procedure, the Administrative Conference recommendation should be incor-
porated. The near absolute control proposed by the Conference is a practical
necessity; indeed, the breadth of rulemaking supports even more control
over discovery by the presiding officer than in adjudication. Interlocutory

195. See, e.g., International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 630-31 (D.C. Cir.
1973).

196. See Hoffman-La Roche, Inc. v. Keindienst, 478 F.2d 1, 13 (3d Cir. 1973); see also
Scalia & Goodman, Procedural Aspects of the Consumer-Product Safety Act, 20 U.C.L.A. L.
REv. 899, 922 (1973). On the other hand, two views of the record, that of the presiding officer
and that of the investigative staff would be valuable to the ultimate decision-maker and to a
reviewing court. Intramural bias could be checked by opening these two recommendations to
public criticism before submission to the agency head for decision.

197. The Anglo-American concept of a passive judge has been criticized even in the
traditional judicial setting. See Frankel, The Search for Truth: An Umpireal View, 123 U. Pa. L.
REv. 1031 (1975). Clearly the presiding officer in rulemaking should be knowledgeable and well
prepared, and he should bear the greatest responsibility for a complete record.
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appeal should be prohibited and certification should be discouraged. Cer-
tainly stays should not be issued pending interlocutory appeals.!®®

Where there is no presiding officer who can readily control discovery,
some other method must be found, for any means of providing discovery
still requires substantial control over its use. A member of the agency’s
investigative staff might be empowered to make unreviewable decisions as
to private discovery. As suggested above,!®® perhaps each agency which
makes substantial use of informal procedures should designate a permanent
discovery officer who will handle all discovery requests made in conjunc-
tion with any informal proceeding. One advantage of this special office
would be its independence from the rulemaking staff. This independence
would enable the officer to make a disinterested determination of the likely
value of a proposed avenue of inquiry. Furthermore, under this system,
discovery might be available before the actual rulemaking process is under-
way, and would not have to await the appointment of a presiding official.
This benefit would be of particular significance in informal rulemaking,
where it is often difficult to tell exactly when the rulemaking begins. Of
course, where there is no actual proposed rule, the burden of demonstrating
the need for discovery will be severe. Yet there may frequently be situations
when a rule is proposed well before the determination is made to have an
oral proceeding or to appoint a presiding officer of some sort. Similarly,
where there will be no oral proceeding or presiding officer, this permanent
discovery officer may be the only mechanism aside from direct request to
the agency by which discovery can be made available.

(b) The agency staff. The agency staff should not be seen as advo-
cates but as investigators actively developing a record without regard to the
implications of the information uncovered.?”® A major problem arises when
the agency staff itself feels compelled to “‘prove the rule.’’ It is, of course,
human nature for the development staff to become advocates of the initial
rule.?’! However, staff members should be encouraged to avoid this self-
image. Discovery should serve to check this potential advocacy and to

198. Harm from the failure to provide timely discovery is less likely to result in rulemaking
because there is no absolute time by which information must enter the record. Information of
any significance can always be accepted until the final process of molding the rule has begun.
Indeed, even after the rule is issued, important information may be submitted to the agency
with a petition for amendment or repeal. APA § 4(d), 5 U.S.C. § 553(e).

199. See text accompanying notes 126-27 supra.

200. See Gellhorn 177 (FTC should disclose all reports prepared by experts); Verkuil, supra
note 112, at 224 (agencies should not be permitted to exclude from the rulemaking record
evidence adverse to their position). See also Bonfield, Representation for the Poor in Federal
Rulemaking, 67 MicH. L. Rev. 511, 524 (1969) (agency should take affirmative steps to obtain
information for any point of view which it cannot reasonably expect the interest group to
adequately protect). :

201. See Pedersen, supra note 24, at 56.
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assure that the staff does not unconsciously avoid finding some information.
The need for discovery and other procedural safeguards, therefore, is great-
est when the staff of an agency demonstrates that it perceives itself in an
advocate’s rather than an investigator’s role.?%?

Requiring Disclosure to Complement Discovery

While the extent of a right to discovery in informal rulemaking is
unclear, many of the devices of discovery should be provided simply
because they enhance the efficacy of the information gathering process and
because adequate sources of information are essential to effective participa-
tion. But the entire problem may be approached from a different angle:
information should be gathered and disclosed by the agency as a necessary
element of the notice required by the APA and the fundamental notions of
fairness underlying the rulemaking process.?®* Certainly, the concept of
adequate notice should include a requirement that the agency disclose, to the
greatest extent possible, what it intends to do, and may suggest that a
preliminary statement of basis and purpose accompany a proposed rule.?*
However, not only should the preliminary regulatory intention of the agency
be disclosed, but also the information which comes into its possession. An
important function of notice is to apprise the public of the information the

202. For a discussion of one staff’s failure to attempt to develop a complete record and its
inability to avoid becoming an advocate for the rule, see Yale Note 827-29.

203. Notice is required by APA § 3(b), 5 U.S.C. § 553(b) (1970). See Verkuil, supra note 112,
at 235. See also Verkuil, A Study of Informal Adjudication Procedures, 43 U. CHI. L. Rev. 739,
789-90 (1976); Johnson, A New Fidelity to the Regulatory Ideal, 59 GEo. L.J. 869, 880-81 (1971)
(suggesting that Federal Register notice as required by APA §3 (b), 5 U.S.C. § 553(b) (1970), is
ineffective to inform the public).

204. See Home Box Office, Inc. v. FCC, No. 75-1280 at 91-92 (D.C. Cir. Mar. 25, 1977)
(requiring agencies “‘to set out their thinking in notices of proposed rulemaking”’ so that an
agency discloses what it “‘thinks it knows in its capacity as a repository of expert opinion”’);
American Pub. Gas Ass’n v. FPC, 498 F.2d 718, 722 (D. C. Cir. 1974) (**The procedure chosen
by the Commission must of course give the parties fair notice of exactly what the Commission
proposes todo . . . .”); see also Maryland v. EPA, 530 F.2d 215, 222 (4th Cir. 1975); Wagner
Elec. Corp. v. Volpe, 466 F.2d 1013, 1019-20 (3d Cir. 1972) (parties were denied right to
participate on a particular issue because the notice failed to disclose that the proposed rule
concerned the issue). But see Common Carrier Conference v. United States, 534 F.2d 981, 983
(D.C. Cir. 1976) (‘‘Even where there is a technical flaw in the notice, it can be overcome if the
actual conduct of the proceeding provides notice to the participants of what is under contempla-
tion.””); Texaco, Inc. v. FEA, 531 F.2d 1071, 1079-82 (Temp. Emerg. Ct. App. 1976), cert.
denied, 96 S Ct. 2662 (1976) (too much specificity should not be required in rulemaking notice);
Shell Oil Co. v. FPC, 520 F.2d 1061, 1076 (Sth Cir. 1975), cert. denied, 96 S. Ct 2661 (1976)
(notice was not insufficient because it did not say that the order might extend to flowing gas).

The notice and comment procedure might be enhanced by a requirement that, at least in
major rulemaking efforts, the agency investigative staff publish with the notice a preliminary
“‘statement of basis and purpose’’ based on the initial findings, theories and conclusions which
went into the proposed rule. This requirement would not be as burdensome as it first would
appear, because the staff will probably have drafted some form of document to present to the
agency head or ultimate decision-maker in order to support issuance of a proposed rule.
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agency has already accumulated and upon which it is basing its proposed
rule.?% Obviously, the notice cannot reiterate all the information supporting
a proposed rule. But the information can be placed immediately on the
public record, and the notice can explain how to obtain access to that record.
In addition, any information acquired by the agency after issuance of the
proposed rule should be promptly added to the public record.

Again, the conceptual difference between the agency staff in rulemak-
ing and in adjudication becomes significant. In adjudication, the staff may
be justified in acting as advocates and in controlling information which it
intends to use. But in rulemaking it is responsible for developing a complete
record, and disclosure of all the information which is needed to enable
participants to question contrary information is essential to that task.2% The
staff cannot withhold information from the public record merely because it
does not support the rule. In short, its job is not to ‘‘prove the rule’’ but to
insure that the agency makes the right decision, even if that decision is
contrary to the staff’s preliminary position.

The Environmental Protection Agency has increased the extent of its
notice in response to judicial pressure. In Portland Cement Association v.
Ruckelshaus,* the District of Columbia Circuit found that the agency had
failed to disclose in a timely fashion the test methodology and results used in
promulgating a ‘‘standard of performance’ for Portland cement plants
under the Clean Air Act.2%8 As a result, the court ordered that the record be
reopened so that the agency could receive written comments concerning this
information.?% In reaching the decision, the court expressed the important
proposition that making information publicly available is a necessary ele-
ment of an efficient and fair rulemaking: ‘‘It is not consonant with the
purpose of.a rulemaking proceeding to promulgate rules on the basis of
inadequate data, or on data that, [to a] critical degree, is known only to the
agency.’’210 The court favored disclosure of information as it was compiled
in the on-going rulemaking process:

In order that rule-making proceedings to determiine standards be
conducted in orderly fashion, information should generally be dis-
closed as to the basis of a proposed rule at the time of issuance. If this

205. See Hamilton, supra note 73, at 63; Reich, The Law of the Planned Society, 75 YALE
L.J. 1227, 1244 (1966); Wright, The Courts and the Rulemaking Process: The Limits of Judicial
Review, 59 CorNELL L. REv. 375, 379-81, 395 (1975).

206. See Home Box Office, Inc. v. FCC, No. 75-1280 (D.C. Cir. Mar. 25, 1977). The
decision is carefully limited to assuring the disclosure of all information used by the agency and
should not be read to impose on informal rulemaking the judicial concepts of ex parte communi-
cation and separation of function.

207. 486 F.2d 375 (D.C. Cir. 1973), cert. denied, 417 U.S. 921 (1974).

208. 486 F.2d at 392,

209, Id. at 393.

210. Hd.
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is not feasible, as in case of statutory time constraints, information that
is material to the subject at hand should be disclosed as it becomes
available, and comments received, even though subsequent to issuance
of the rule—with court authorization, where necessary.2!!
Largely because of this case, the EPA has established a procedure whereby
the proposed methodology is made public well in advance of a rulemaking
in order to encourage comment.?1?

Since the right to participate effectively compels the establishment of a
right of ready access to the information which the agency intends to use in
reaching a regulatory decision, several courts have held that failure to
disclose information important to effective participation will taint the entire
procedure.?!® National Cable Television Association v. FCC** involved the
production of documents under the FOIA but the case is instructive on the
issue of disclosure in rulemaking. The FCC had promulgated a new licens-
ing fee schedule which would make the agency self-supporting. The key
issue involved the allocation of costs among industries. The court found that
the agency had not made disclosure adequate to enable the interested parties
to contest the rule:

After setting forth this generalized explanation of its approach,
however, the Commission failed to supply specifics, either as to the
facts from which it had reasoned or as to the mechanical steps it had
taken in deriving the final schedule.

Without data concerning the Commission’s costs, it is not possible
to determine the basis upon which the Commission allocated its direct
and indirect costs among the regulated industries. Without disclosure
of the final amount the Commission intended to recover from each
industry, it is not possible to determine what, if any, noncost adjust-
ments were made and whether the final schedule had any relation to the
cost allocation. And without a definition and quantification of ‘‘value
to the recipient’ it is not possible to determine why and how the
Commission might be deviating from a pure system of cost allocation.
Thus, the Commission insulated itself from external criticism of its

211. Id. at 394. See Virgin Islands Hotel Ass’n, Inc. v. Virgin Islands Water and Power
Auth., 465 F.2d 1272, 1276 (3d Cir. 1972), cert. denied, 414 U.S. 1067 (1973) (*‘Concomitant
with [a meaningful hearing] are the essential requirements of adequate notice, dissemination to
the public of the facts and figures on which the Authority relies, and opportunity afforded to
those attending the hearing to rebut such facts and figures’’); Hamilton, supra note 24, at 1333;
Pedersen, supra note 24, at 75.

212. See Williams, supra note 28, at 448-51.

213. See, e.g., Hoffman-La Roche, Inc. v. Kliendienst, 478 F.2d 1, 19-25 (3d Cir. 1973)
(failure to disclose an advisory committee report was *‘so egregious as to have tainted the entire
procedure” because the interested party may have made substantial use of the report). But
insignificant nondisclosure, though inexcusable, is not reversible error. Mt. Mansfield Televi-
sion, Inc. v. FCC, 442 F.2d 470, 489 (24 Cir. 1971).

214. 479 F.2d 183 (D.C. Cir. 1973).
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method and rationale, leaving nothing open to challenge except the

legality of its result.2!
This ‘“opaque notice,’” the court stated, led to the Association’s request for
documents under the FOIA.2!¢ The decision implied that notice, not access
to documents, should have solved the problem of arming participants with
the means for questioning a rule. The term ‘‘adequate notice’’ must be
viewed as commanding the disclosure of all information necessary to permit
effective private participation in the rulemaking.?!?

Finally, in Long Island Ry. v. United States*'® the plaintiff railroads
alleged, among other things, that the ICC should have disclosed 32,420 data
sheets. Judge Friendly, writing for a three-judge court, suggested that the
agency might have improved its procedure by serving on the carriers a
detailed summary of the data relied on, but that the failure to do so was not
fatal to the proceeding because the carriers had sufficient notice of the
documents which might have formed the bases of the rule and could have
obtained all the information with little effort on their part.2!® The court was
obviously swayed by the absence of any showing that the lack of disclosure
had hindered the carriers from making an effective argument against the
Commission’s proposal.??® Although this conclusion may reflect proper
judicial restraint in review of harmless procedural defects, a rulemaking
agency should endeavor to disclose everything available to it which may be
used in considering a proposed rule.??! The primary issue here is not merely

215. Id. at 187.

216. Id. As to the merits of the FOIA request, the court suggested that the scope of the
request ‘‘was coextensive with the scope of the Commission’s documentary basis for its rules.*
Id. at 195. The documents were ones which the agency should have been able to identify, since
it relied on them, and the court therefore ordered disclosure except where one of the exemp-
tions in the FOIA applied. Id. at 194.

217. See Bristol-Myers Co. v. FTC, 424 F.2d 935 (D.C. Cir.), cert. denied, 400 U.S. 824
(1970) (FTC was required to disclose the basis for the ‘“‘reasons to believe’” upon which it
determined to issue a proposed rule); South Terminal Corp. v. EPA, 504 F.2d 646, 659-60 (1st
Cir. 1974) (court denied petitioners’ claims that the EPA had given inadequate notice of the
technical documents which would be relied upon, noting with approval that the EPA published
notice that technical support documents were available).

218. 318 F. Supp. 490 (E.D.N.Y. 1970), rev’d on other grounds, United States v. Florida E.
Coast Ry. Co., 410 U.S. 224 (1973).

219. Id. at 498-99.

220. Id. at 499. Similarly, in South Terminal Corp. v. EPA, 504 F.2d 646, 660 (1st Cir. 1974),
the First Circuit found that document disclosed after the hearing did not contain any informa-
tion petitioners needed. See Chrysler Corp. v. Department of Transp., 472 F.2d 659, 681 (6th
Cir. 1972) (failure to disclose certain materials in a more timely fashion was cured by the
opportunity for comment after the materials were made available); accord, District of Colum-
bia v. Train, 521 F.2d 971, 997 (D.C. Cir. 1975).

221. One commentator has suggested that an agency should make timely voluntary disclo-
sure of all information to which a person could obtain access under the FOIA. See Pedersen,
supra note 24, at 83. This does not go far enough, however. It is urged that agencies place ina
readily accessible public record (and give notice of how to obtain access) to all information



Vol. 1977:295] DISCOVERY IN RULEMAKING 345

the ability of an interested person to dispute the rule, but the extent to which
openness will facilitate and stimulate effective comment.??? Thus, the notice
of disclosure must also provide sufficient time to permit preparation of
effective comment.?23

CONCLUSION

In rulemaking, as well as formal adjudication, adequate sources of
information are essential to effective participation. Therefore, the develop-
ment of improved rulemaking procedures should include the incorporation
of the various information gathering mechanisms traditionally available in
adjudication. The investigative nature of rulemaking dictates that any im-
provement in the information gathering process will enhance the policy
decision expressed in the rule.

The nature of the rulemaking process may affect the application of
traditional discovery devices. Prehearing conferences can solve many of the
problems inherent in the movement to engraft some trial procedures onto the
rulemaking process. Compulsory process may enhance the opportunity to
participate by permitting the accumulation of information favorable to an
interest and by fostering the confrontation of adverse information. But the
broad scope of many rulemaking efforts compels substantial control of
compulsory process with respect to private information. Little control,
however, need be imposed on the opportunity to obtain documentary infor-
mation in government files. Here the Freedom of Information Act becomes
an essential tool to anyone participating in an informal agency proceeding.
The traditional discovery device of written interrogatories meshes well with
notice and comment rulemaking because it offers the opportunity for in-
terested persons to rebut or bolster information in written form and di-
minishes the need for the testimonial devices normally used at trial. Other
traditional devices, such as depositions and admissions, do not appear
generally appropriate to rulemaking but in rare situations may also enhance
the information gathering process. And no discovery system is complete

disclosable under the Act as well as other information which they are not required to disclose
but which they may use in the rulemaking. See id. at 78-79. Pedersen’s suggestion reflects far
more concern for a useful record in review than for assuring effective participation. See id. at
78-79.

222, See FCC v. Schreiber, 381 U.S. 279 (1965). ‘‘Publicity tends to stimulate the flow of
information and public preferences which may significantly influence administrative and legis-
lative views as to the necessity and character of prospective action.” Id at 294. See also S. Doc.
No. 248, 79th Cong., 2d Sess. 258 (1946).

223. See Fund for Animals v. Frizzell, 530 F.2d 982, 990 (D.C. Cir. 1976). In Frizzell, the
court was skeptical, but upheld the rule despite the very short period between notice and the
end of the comment period. Ordinarily, the court suggested, notice should be given at the time a
decision that a new regulation is being considered becomes concrete. See Pedersen, supra note
24, at 85.
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without some devices in the nature of protective orders for maintaining the
confidentiality of information.

Complementary to a discovery system is a strict requirement of agency
disclosure of the information on which its proposed rule has been based and
which may be used to reach a final regulatory determination. The notion of
adequate notice should be interpreted as requiring the agency to disclose and
make readily accessible all the information it has relative to the rule.
Complementing this full notice could be a requirement that the agency or its
investigative staff publish with the proposed rule a preliminary ‘‘statement
of basis and purpose.”’

Discovery and disclosure thus become not only matters of fairness but
means by which the agency can attract more information and purify that
which it attracts. In sum, adequate access to information is an important
element in fair and efficacious rulemaking.



