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two departments of the Appellate Division have interpreted the
statute in this way.'”

Even these “outlaw” states continue to treat divorce as a local
action and apply forum law to all divorce actions filed in their
courts. Thus, changes have been quite modest. Why have these
three states proceeded so cautiously? More important, why have
so few states even considered rejecting the domicile rule, espe-
cially when it is in such sharp contrast with the jurisdictional
principles that govern all other civil cases? Do the twin historical
rationales of state sovereignty and convenience continue to justify
the domicile rule and its choice-of-law corollary? Do the states
have other good reasons for requiring some domiciliary connec-
tion in all divorce cases? We now turn to these questions.

III. THE PUBLIC POLICY RATIONALES AND A CRITIQUE

Three public policy rationales underlie the domicile rule and
its choice-of-law corollary. For centuries, states relied upon two
of them—state sovereignty and the convenience of the parties;
the third—ease of judicial administration—is more contempo-
rary. As will be seen, none of the public policy rationales lends
any genuine support to the domicile rule or its choice-of-law corol-

lary today.

A. State Sovereignty Rationale

Perhaps the most enduring argument in favor of the domicile
rule and its corollary is each state’s concern for its sovereignty. In
a classic statement of the state sovereignty rationale, the Rhode
Island Supreme Court in Ditson v. Ditson'® declared:

[E]lvery nation and state has an exclusive sovereignty and
jurisdiction within its own territory, so it has exclusively the
right to determine the domestic and social condition of the
persons domiciled within that territory ... .

101. See Capdevilla v. Capdevilla, 539 N.Y.S.2d 365 (App. Div. 1989); Unanue, 532
N.Y.S.2d at 773; see also David-Zieseniss v. Zieseniss, 129 N.Y.S.2d 649, 660 (Sup.
Ct. 1954) (interpreting the prior statute as granting divorce jurisdiction in adultery
cases as long as the parties’ marriage occurred in the state).

102. 4 R.I. 87 (1856).



19971 DIVORCE AND DOMICILE 25

. . . [A] state cannot be deprived, directly or indirectly, of its
sovereign power to regulate the status of its own domiciled
subjects and citizens.'®

Because marriage is obviously a question of status, states have
assumed the exclusive right to sever the marriages of their citi-
zens or domiciliaries.

One of the primary vehicles by which states have regulated
the status of their domiciliaries is by application of their own
divorce laws to them. Until late in the twentieth century, di-
vorce laws varied dramatically. Through these laws, states made
powerful statements regarding the importance of preserving
marriages, on the one hand, and the need to promote personal
autonomy and happiness, on the other. It was only by exercising
the exclusive right to apply their divorce laws to their citizens
that states could retain control over the social fabric of their
communities. Thus, states with strict divorce laws—states that
granted divorce only upon proof of adultery, for in-
stance—needed exclusive power to grant their citizens divorces.
If other states, with more liberal divorce laws, could grant di-

103. Id. at 101, 106 (1856); see also Alton v. Alton, 207 F.2d 667, 676 (3d Cir.
1953) (stating that “adherence to the domiciliary requirement is necessary if our
states are really to have control over the domestic relations of their citizens”), vacat-
ed as moot, 347 U.S. 610 (1954) (per curiam); Hanover v. Turner, 14 Mass. (13
Tyng) 227, 231 (1817) (declining to recognize a Vermont divorce decree issued to a
husband who was still a Massachusetts domiciliary; stating that “if we were to give
effect to this decree, we should permit another state to govern our citizens, in direct
contravention of our own statutes”); Ditson, 4 R.I. at 93-94 (stating that the domicile
rule “necessarily results from the right of every nation or state to determine the
status of its own domiciled citizens or subjects, without interference by foreign tri-
bunals in a matter with which they have no concern” (emphasis in original) (citation
omitted); Michael M. O'Hear, “Some of the Most Embarrassing Questions™ Extraterri-
torial Divorces and the Problem of Jurisdiction Before Pennoyer, 104 YALE L.J. 1507,
1510 (1995) (stating that “courts adopted and designed jurisdictional tests specifically
to protect the territorial integrity of substantive divorce laws”).

It is a well established principle in American jurisprudence, that each

state has the right to establish the matrimonial status of her citizens,

and to exercise exclusive jurisdiction over divorce cases between them.

And, as has been well said, “the appropriate law by which dissolubility of

a marriage is to be determined, is that of the actual domicil.”
L.S. FAIRBANKS, THE DIVORCE LAWS OF MASSACHUSETTS 40 (1877).



26 WILLIAM AND MARY LAW REVIEW [Vol. 39:1

vorces to citizens domiciled in the strict divorce state, then the
strict divorce state would lose all ability to regulate the status of
its citizens. It would therefore lose a critical sovereign power.
Put more concretely, New York, which permitted divorce only
upon proof of adultery, would lose all control over the married
lives of its citizens if Nevada, with a more relaxed divorce law,
could grant New Yorkers a divorce under Nevada law.

Jurisdiction became tied to domicile as opposed to residence
because courts perceived domicile to be a more permanent, en-
during connection. A person could reside anywhere for a short
period of time, but she maintained a domicile in, and was a citi-
zen of, the state of her permanent home. The state in which a
person was domiciled had the greatest interest in controlling her
marital status.

States attempted to retain sovereign power over their
domiciliaries’ marital status by employing a three-part strategy.
First, in accordance with the choice-of-law corollary, state courts
always applied the divorce law of the forum state to sever the
marriages of litigants before them, rather than the law of anoth-
er potentially interested state.’® Second, each state asserted
jurisdiction only over divorce actions filed by its own
domiciliaries.'® Each state thus asserted exclusive jurisdiction
over the status of its citizenry by applying its own divorce law to
sever the marriages of its own domiciliaries. Third, states would
recognize divorces granted in other states only if one of the par-
ties to the marriage was a domiciliary of the rendering state.'
Both the domicile rule and its corollary were—and are—central

104. See supra notes 82, 86.
105. See supra note 81.
106. For example, the law in Massachusetts in 1836 declared that divorces granted
to Massachusetts citizens by other states for grounds that would not have been rec-
ognized in Massachusetts were “of no force or effect in [Massachusetts].” MAsS. REV.
STAT. ch. 76, § 39 (1836). According to Chase v. Chase, 72 Mass. (6 Gray) 157, 161
(1856), the result was no different even if the defending spouse appeared in the out-
of-state proceeding:

The express provision of the statute, declaring that such divorce shall be

of no force or effect in this state, is not made for the benefit of a par-

ty . .. ; but it is made upon high considerations of general public policy

and public interest, the provisions of which cannot be waived.
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to states’ efforts to control the circumstances in which their citi-
zens may divorce.

As persuasive as the state sovereignty rationale may have
been in a bygone era, it lost much of its force with the advent of
no-fault divorce in the 1960s and 1970s. Although differences do
exist,'”” all states now permit divorce in the absence of proof of
fault.'”® States no longer depend upon their divorce laws to
preserve morals and to police personal conduct. Likewise, un-
happily married people no longer have reason to evade their
home state’s divorce law. Because the problem of migratory
divorce is remote, states no longer need the domicile rule to
deter evasion of their laws and to justify nonrecognition of for-
eign divorce decrees.

Furthermore, an irreconcilable tension exists between state
interest in, and control over, the marital status of its citizens, on
the one hand, and the constitutional rights of those citizens, on
the other.'” In the last thirty years, the Supreme Court has
recognized that the right to marry,"® to marital privacy,™

107. For a discussion of statutory differences regarding the availability of a no-fault di-
vorce without the consent of both spouses, see Wasserman, supra note 18, at 852-53.
108. See, e.g., HERBERT JACOB, SILENT REVOLUTION 80 (1988) (indicating the nation-
wide acceptance of no-fault divorce); Adriaen M. Morse, Jr., Comment, Fault: A Via-
ble Means of Re-Injecting Responsibility in Marital Relations, 30 U. RICH. L. REvV.
605, 614 (1996) (stating that “[s]ince 1985, some form of no-fault divorce has been
available in all fifty states”). In the last few years, a number of states, including
Michigan and Iowa, have drafted or introduced legislation to revoke the no-fault
option in contested divorce cases and require a showing of fault. See, e.g., Deborah
L. Rhode, To Fault or Not to Fault, NATL L.J., May 13, 1996, at A19; Dirk John-
son, Attacking No-Fault Notion, Conservatives Try to Put Blame Back in Divorce,
N.Y. TIMES, Feb. 12, 1996, at Al0. See generally Ira Mark Ellman, The Place of
Fault in @ Modern Divorce Law, 28 ARIZ. ST. L.J. 773, 807-08 (1996) (concluding
that the functions served by assigning fault to one of the pariies to a marriage are
better served by tort and criminal law than divorce law). Louisiana has passed a
law that requires engaged couples “to choose between the standard marriage con-
tract, which permits so-called no-fault divorce, and ‘covenant marriage,” which could
be digsolved only by a mutually agreed upon two year-separation or proof of fault on
a few narrowly defined grounds . ... ” Katha Pollitt, What’s Right About Divorce,
N.Y. TIMES, June 27, 1997, at A29.

109. See Garfield, supra note 83, at 517-20.

110. See, e.g., Loving v. Virginia, 388 U.S. 1, 12 (1967) (stating that “[tlhe freedom
to marry has long been recognized as one of the vital personal rights essential to
the orderly pursuit of happiness by free men®).

111. See, e.g., Griswold v. Connecticut, 381 U.S. 479, 486 (1965) (holding that mari-
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and to bear and raise children'? are constitutionally protected
interests. The shift to no-fault divorce is consistent with this rec-
ognition by the Court that individuals, not the state, should
have control over their most intimate family relationships. The
state sovereignty rationale, on the other hand, conflicts with this
contemporary constitutional jurisprudence.

Even before the advent of no-fault divorce and before the rec-
ognition of a right to marital privacy, however, the state sover-
eignty rationale failed to justify the domicile rule and its corol-
lary in a variety of common situations. Consider, for example,
the many instances in which the couple has separated, and the
spouses are domiciled in different states. If each state has au-
thority to grant its own domiciliary a divorce, then each has
authority to apply its divorce law to sever a marriage to which a
nondomiciliary also is a party.'”® Neither state, therefore, has
the desired power to control the circumstances in which their
citizens can divorce. Instead, it is a “mere race of diligence be-
tween the parties in seeking different forums in other States or
the celerity by which in such States judgments of divorce might
be procured ... .”'*

Nor do the domicile rule and its corollary assure that the state
having the most enduring and significant relationship with the
couple can exercise jurisdiction and apply its own divorce law.
Rather, the state of domicile often is a poor proxy for the state
with the strongest connection to the couple or even the petitioner.
As the Perito case demonstrates,'® a couple can live together for
decades in a state, and then one of the spouses can go to another

tal privacy is constitutionally protected).

112. See, e.g., Lehr v. Robertson, 463 U.S. 248, 261 (1983) (recognizing an unwed
father’s constitutionally protected “interest in personal contact with his child”);
Santosky v. Kramer, 455 U.S. 745, 753 (1982) (recognizing the “fundamental liberty
interest of natural parents in the care, custody, and management of their child”);
Stanley v. Illinois, 405 U.S. 645, 651-52 (1972) (discussing the “interest of a parent
in the companionship, care, custody, and management of his or her children”).

113. See Alton v. Alton, 207 F.2d 667, 682 (3d Cir. 1953) (Hastie, J., dissenting)
(noting that the domicile rule “presupposes a stable and intimate attachment of both
spouses to a single community”), vacated as moot, 347 U.S. 610 (1954) (per curiam);
‘Wasserman, supra note 18, at 839-40.

114. Haddock v. Haddock, 201 U.S. 562, 5§80-81 (1906).

115. 756 P.2d 895 (Alaska 1988).
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state and in the twinkle of an eye, change her domicile."® It
strains credulity to suggest that the state of her new domicile has
a greater interest in the marriage than the state in which she
and her spouse lived for decades. Yet, application of the domicile
rule and its choice-of-law corollary yields the selection of the
divorce law of the state of the new domicile, which has virtually
no connection whatsoever to the marriage.™"

Similarly, soldiers, students, and others who live for long peri-
ods of time in a state in which they are not domiciled are not
able to sue for divorce at home under the domicile rule and can-
not obtain a divorce subject to the law of the state that is most
interested in them.!® In these and other situations, the domi-
cile rule and its corollary actually frustrate the sovereignty of
the state that cares most about the couple involved.

The domicile rule and its corollary frustrate state sovereignty
not only when the couple lives in a state other than their domi-
cile or when one of the spouses becomes domiciled in a new state
shortly before filing for divorce, but also when one of the part-
ners purports to become domiciled elsewhere. Perhaps the most
galling consequence of the domicile rule and the corollary from
the states’ perspective, at least until the advent of no-fault di-
vorce, was the propensity of people to perjure themselves in
order to obtain divorces on grounds not available in their home
state.!® To evade the divorce law of his or her home state, a

116. See also Williams v. North Carolina, 325 U.S. 226, 245 (1945) (Rutledge, J.,
dissenting) (criticizing reliance on a concept “as variable and amorphous as
‘domicil”); Alton, 207 F.2d at 682-83 (Hastie, J., dissenting) (noting elusiveness and
unsatisfactoriness of domicile concept); Griswold, supra note 44, at 195 (calling domi-
cile a “highly artificial concept”).

117. Application of the “most significant relationship” test or governmental interest
analysis in the divorce context would reduce the number of cases in which the law
of a state with which neither party has any substantial connection would apply. See
infra notes 161-63 and accompanying text. Rejection of the choice-of-law corollary
and adoption of standard choice-of-law rules in the divorce context, thus, might actu-
ally further state sovereignty.

118. Many states have addressed their concerns regarding soldiers in the military
personnel statutes discussed supra Part II (C) (1). See also COOEK, supra note 34, at
465-66; Currie, supra note 1, at 48; Griswold, supra note 44, at 194-95 (discussing
the LeMesurier case); supra notes 28-30 and accompanying text.

119. See, eg., Currie, supra note 1, at 26 & n.3; W. Barton Leach, Divorce by
Plane-Ticket in the Affluent Society—With a Side-Order of Jurisprudence, 14 KaN. L.
REV. 549, 554-56 (1966) (describing the “perjury mill” of divorce practice).
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person merely had to find a state with a more permissive law, a
short residency requirement, and a loose definition of domicile.
Then she had to do only two things to obtain a divorce on
grounds not available at home: travel to the permissive state
and stay there for the required residency period; and swear that
she intended to make the state her home, whether she so in-
tended or not.!” In essence, a six-week stay coupled with per-
jured testimony was all that was necessary to circumvent the
home state’s strict divorce law and to make a mockery of state
sovereignty.

The home state was free to determine whether the petitioning
spouse was in fact a bona fide domiciliary of the rendering state
notwithstanding the Full Faith and Credit Clause; but pre-
clusion principles barred it from doing so if the defending spouse
had appeared in the divorce action, regardless of whether she
contested jurisdiction.’” Thus, as long as both partners to the
marriage wanted a divorce on grounds not available in their

120. A possible hindrance was locating counsel willing to assist in obtaining a di-
vorce under these circumstances. “[[Jt was . . . unethical for a lawyer to assist his
client to obtain a divorce by fabricating grounds or to obtain a divorce by collusion.
This sort of conduct was considered to constitute a fraud on the court and was not
infrequently the subject of disciplinary proceedings.” CLARK, supra note 86, § 14.7 at
566-67; see also Henry S. Drinker, Problems of Professional Ethics in Matrimonial
Litigation, 66 HARV. L. REV. 443, 458 (1953) (discussing the ABA Ethics Committee’s
opinion that such advice constituted a fraud on the court). Many lawyers, however,
did not hesitate to advise clients to move to Nevada for six weeks and to aver an
intent to remain indefinitely. See Drinker, supra, at 462-63.

121. See, e.g., Williams, 325 U.S. at 234-35; Esenwein v. Pennsylvania ex rel.
Esenwein, 325 U.S. 279, 280-81 (1945); see also infra Part IV.

122. See, e.g., Johnson v. Muhlenberg, 340 U.S. 581 (1951) (barring collateral attack
by a third party when the defending spouse had appeared in rendering court);
Sherrer v. Sherrer, 334 U.S. 343, 348-52 (1948) (barring collateral attack by a de-
fending spouse when he had contested jurisdiction and domicile in rendering court);
Coe v. Coe, 334 U.S. 378, 384 (1948) (barring collateral attack by a defending
spouse when she had appeared but had not contested jurisdiction in rendering
court). Some read Sherrer to bar a collateral attack even if the party obtained the
divorce through collusion or perjury. See, e.g., Sherrer, 334 U.S. at 367 (Frankfurter,
J., dissenting); Monrad G. Paulsen, Divorce Jurisdiction by Consent of the Par-
ties—Developments since “Sherrer v. Sherrer,” 26 IND. L.J. 380, 383 (1951). Further-
more, principles of estoppel bar a person who obtained a divorce, or accepted bene-
fits (such as alimony) under a divorce, from later attacking it. See, e.g., CLARK, su-
pra note 86, § 12.3 at 436-37.
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home state, they could obtain one under the laws of a more per-
missive state, which would be unassailable in their home state.
Apart from the dismal failure of the domicile rule and its cor-
ollary to preserve state sovereignty in a variety of common cir-
cumstances, the sovereignty rationale is itself internally incon-
sistent. States profess an overriding interest in the married lives
of their citizens and the need to regulate them by asserting ex-
clusive jurisdiction over divorce actions between them. Yet, they
express no similar interest in applying their marriage laws to
their citizenry. All states have laws that regulate the circum-
stances in which a couple may marry—imposing age and license
requirements, specifying the persons authorized to solemnize
marriages, mandating blood tests, and the like.”® One might
think that a state concerned about the civil status of its citizens
would attempt to assert exclusive authority to perform marriag-
es between its domiciliaries and would apply its marriage law to
all such marriages. In fact, no state requires its citizens to mar-
ry pursuant to its laws. Instead, all states recognize heterosex-
ual marriages performed in other states.” The state’s interest

123. See, e.g., CAL. FAM. CODE §§ 301-04, 350-56, 400-02 (West 1994 & Supp.
1997); FLA. STAT. ANN. §§ 741.01 to .211 (West 1986 & Supp. 1996); 750 ILL. COMP.
STAT. 8§ 5/201-214 (West 1994); N.Y. DOM. REL. LAW §§ 10-25 (McKinney 1988 &
Supp. 1997); 23 PA. CONS. STAT. ANN. §§ 1301-10, 1503 (West 1991 & Supp. 1997).
124. See, e.g., RESTATEMENT (FIRST) OF CONFLICT OF LAWS § 121 & cmt. a (1934)
(stating that subject to exceptions for polygamous, incestuous, and abhorrent marriag-
es, “a marriage is valid everywhere if the requirements of the marriage law of the
state where the contract of marriage takes place are complied with”); RESTATEMENT
(SECOND) OF CONFLICT OF LAWS § 283(2) (1971) (stating that “[a] marriage which
satisfies the requirements of the state where the marriage was contracted will every-
where be recognized as valid unless it violates the strong public policy of another
state which had the most significant relationship to the spouses and the marriage at
the time of the marriage”). The public policy exception does afford the domiciliary
state some room to assert its interest in its domiciliaries and the policies underlying
its marriage laws. But see Larry Kramer, Same-Sex Marriage, Conflict of Laws, and
the Unconstitutional Public Policy Exception, 106 YALE L.J. 1965, 1966 (1997) (arguing
that “the public policy doctrine ought to be deemed unconstitutional”).

Now that Hawaii has determined that gay men and lesbians can legally marry,
see Baehr v, Miike, Civ. No. 91-1394, 1996 WL 694235, at *22 (Haw. Cir. Ct. Dec.
3, 1996), some states will invoke the public policy exception and/or alter their long-
standing practice of recognizing marriages celebrated elsewhere. See, eg., ALASKA
STAT. § 25.05.013(b) (Michie 1996) (stating that “[a] same-sex relationship may not
be recognized by the state as being entitled to the benefits of marriage”); CONN.
GEN. STAT. ANN. § 46a-81r (West 1995) (stating that the Code does not authorize
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in regulating the domestic status of its citizens, which is so
strong in the divorce context as to purport to justify the ironclad
domicile rule and its choice-of-law corollary, is thus quite weak
in the marriage context.'®

In sum, the domicile rule is no longer necessary to preserve
state sovereignty because state divorce laws no longer vary as
dramatically as they once did."* Even when divorce laws re-
quired fault, however, the sovereignty rationale failed to justify
the domicile rule in the many cases in which the partners lived
apart or when they resided in a state other than their state of
domicile.'”

B. Convenience of the Parties Rationale

The domicile rule (together with the status exception)® sup-
posedly assures the parties’ convenience by guaranteeing the
petitioning spouse an opportunity to sue for divorce in her home
state. Without the domicile rule and the status exception, aban-
doned spouses would have had to travel to the deserting spouses’
new home state to obtain jurisdiction over them, at least until
the Supreme Court’s decision in International Shoe.* Today,
states possess wide latitude to assert in personam jurisdiction

“marriage between persons of the same sex”); 750 ILL. COMP. STAT. ANN. 5/213.1
(West Supp. 1996) (declaring same-gsex marriages “contrary to the public policy of
this State”); see also Defense of Marriage Act of 1996, 28 U.S.C.S. § 1738C (Law.
Co-op. Supp. 1997) (stating that no state “shall be required to give effect to any
public act, record, or judicial proceeding of any other State . .. respecting a rela-
tionship between persons of the same sex that is treated as a marriage under the
laws of such other State”); infra text accompanying notes 255-56.

125. See Stimson, supra note 83, at 294; Brief for the Petitioner at 42, Granville-
Smith v. Granville-Smith, 349 U.S. 1 (1955) (No. 261) (noting that a couple may be
married in a state whose laws contradict those of their domicile). The explanation
for this seeming inconsistency may lie in the pro-marriage policy of all states. Appli-
cation of other states’ marriage laws often will result in the validation of marriages
performed elsewhere; however, application of other states’ more permissive divorce
laws can result only in the dissolution of marriages.

126. See supra notes 107-08 and accompanying text.

127. See supra notes 113-22 and accompanying text.

128. See supra notes 2-4 and accompanying text; Wasserman, supra note 18, at
823-54 (arguing that the status exception for divorce violates the Due Process Clause
of the Fourteenth Amendment because it permits a state to exercise divorce jurisdic-
tion over a defending spouse who has no connection to the state).

129. See International Shoe Co. v. Washington, 326 U.S. 310 (1945).
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and many states have enacted special long-arm provisions for
matrimonial litigation.”® Therefore, the status exception and
the domicile rule are no longer necessary to ensure that spouses
abandoned in a state will have recourse to its divorce courts.'
Petitioning spouses simply can invoke long-arm jurisdiction over
the deserting spouses and sue at home irrespective of domicile.
Put differently, because the deserting spouse typically will have
minimum contacts with the state in which the couple lived to-
gether, the abandoned spouse can sue at home, relying upon
standard minimum contacts analysis.'®® The assurance of a
convenient forum requires neither the status exception nor the
domicile rule.

Moreover, if the state of domicile were truly a convenient fo-
rum, the petitioner would choose to sue there voluntarily. Rath-
er, the domicile rule, which vests exclusive divorce jurisdiction in
the domiciliary states, can cause inconvenience or inefficiency in
a variety of factual settings. Three examples will illustrate.

First, a woman from the Slovak Republic entered the United
States on a three-year work visa with the possibility of an addi-
tional three-year extension.”® Her husband and daughter
joined her in Ohio several months later.** Nineteen months
after hetr arrival, the woman filed for divorce in an Ohio
court.’® The court held that she was not domiciled there, even
though she worked, rented an apartment, obtained a driver’s li-

130. See, e.g., Burger King Corp. v. Rudzewicz, 471 U.S. 462 (1985) (upholding an
assertion of jurisdiction over a Michigan person with business contacts in Florida);
Calder v. Jones, 465 U.S. 783 (1984) (upholding California’s jurisdiction over Florida
defendants based on defendant publication’s circulation in California); McGee v. In-
ternational Life Ins. Co., 355 U.S. 220 (1957) (finding jurisdiction over foreign corpo-
ration based on insurance contract with resident).

131. See, e.g., ALASKA STAT. § 09.05.015(a)(12) (Michie 1996); KY. REV. STAT. ANN.
§ 454.220 (Michie Supp. 1996); MASS. GEN. LAWS ANN. ch. 223A, § 3(g) (West 1985
& Supp. 1996); MICH. CoMP. LAWS ANN. § 600.705(7) (West 1996); N.Y. C.P.L.R.
302(b) (McKinney 1990 & Supp. 1997).

132. See Wasserman, supra note 18, at 834 (noting that “[iln many cases, if the
petitioner sues for divorce at home, the defending spouse will have sufficient con-
tacts with the forum state—contacts made during the course of the marriage or
since the separation”).

133. See Polakova v. Polak, 669 N.E.2d 498, 498 (Ohio Ct. App. 1995).

134, See id.

135. See id. at 499.
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cense, and paid taxes in Ohio.”*® The court denied her the op-
portunity to obtain a divorce in the state most convenient to
both her and her spouse.”® She and her spouse could have re-
solved child custody matters there.”® If they had been able to
obtain a divorce in Ohio, then they also could have resolved the
associated financial issues there.”® But they could not obtain a
divorce in Ohio, the state in which they both were living, be-
cause neither spouse was domiciled there.™®

Second, a Vermont woman and her son moved to Georgia,
where she found temporary employment.'*! Because she did
not intend to remain indefinitely in Georgia, she retained her
Vermont domicile. Her husband, too, moved temporarily to Geor-
gia, but returned to Vermont when it appeared the marriage
would not succeed. After having lived with her son in Georgia

136. See id. at 499-500.

137. See id.; see also Stephenson v. Stephenson, 134 A.2d 105 (D.C. 1957) (refusing
to find jurisdiction over husband of one year who departed jurisdiction one and a
half months prior to suit).

138. Under section 3(a)(1) of the Uniform Child Custody Jurisdiction Act (UCCJA),
§ 3(a)(1), 9 UL.A. 143 (1988), and subsection (c)(2)(A) of the Parental Kidnapping
Prevention Act of 1980 (PKPA), 28 U.S.C. § 1738A(c)2)(A) (1994), a court will have
jurisdiction to decide child custody matters if it is the child’s “home state.” If there
is no home state or if the child and her family have equally strong or stronger ties
to another state, then the state with which they have a “significant connection” will
have jurisdiction. See UCCJA, § 3(a)(2), 9 U.L.A. 143-44 (1988). Under the PKPA,
“significant connection” jurisdiction is available only if there is no home state. See 28
U.S.C. § 1738A(c)(2)(B) (1994). Under the UCCJA, jurisdiction to resolve the custody
issues will exist even if the court lacks in personam jurisdiction over the defending
parent and even if neither parent is domiciled there. See UCCJA, § 12 cmt., 9
U.L.A. 274 (1988). I have argued previously that the Due Process Clause requires in
personam jurisdiction over the defending parent. See Wasserman, supra note 18, at
854-91.

139. A court will have jurisdiction to resolve financial issues, such as alimony,
maintenance, distribution of marital assets, and child support, only if it has in per-
sonam jurisdiction over the defending spouse. See, e.g., Kulko v. Superior Court of
San Francisco, 436 U.S. 84, 91 (1978) (noting the long-standing rule “that a valid
judgment imposing a personal obligation or duty in favor of the plaintiff may be en-
tered only by a court having jurisdiction over the person of the defendant”); Estin v.
Estin, 334 U.S. 541, 548-49 (1948) (holding that a wife could not be deprived of her
claim for alimony unless she was subject to in personam jurisdiction).

140. See Polakova, 669 N.E.2d at 499-500; see also supra notes 38-45 and accompa-
nying text (discussing the inconvenience of the domicile rule in the context of the Le
Mesurier case).

141. This hypothetical example is loosely based upon the facts of Duval v. Duval,
546 A.2d 1357 (Vt. 1988).
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for six months; the woman sued her husband for child custody
there because the Uniform Child Custody Jurisdiction Act
deemed it to be the child’s “home state.”™? The court rejected
the woman’s efforts to sue her husband for divorce in Georgia
because she was not domiciled there. She then had to bring a
second suit for divorce in Vermont, the state of her domicile. Al-
though her husband may have preferred a forum in Vermont
rather than Georgia, surely one Georgia suit, addressing both di-
vorce and child custody, would have been more convenient for
both spouses than two separate suits in two states.

Third, recall the Perito case discussed in the introduction,
where Ruth moved from New York to Alaska and established a
domicile there immediately upon her arrival.® The court per-
mitted her to sue her spouse Tom for divorce in Alaska, invoking
the status exception, even though he had no connection whatso-
ever to Alaska and the choice of forum was terribly inconvenient
for him."™ Alaska had jurisdiction to grant a divorce,*® but it
lacked jurisdiction to resolve any financial issues between the
spouses.* Again, two suits were necessary to resolve all of the
couple’s domestic relations disputes. Such would be the case
whenever a spouse moves to a new state, establishes domicile,
and sues for divorce there, unless the defending spouse happens
to be subject to in personam jurisdiction in the petitioner’s new
home state.

142. UCCJA § 3(a)1), 9 U.L.A. 143; see also PKPA, 28 U.S.C. § 1738A(c)(2)(A));
Thompson v. Thompson, 484 U.S. 174, 176-77 (1988) (explaining and applying 28
U.S.C. § 1738A(c)(2)).

143. See Perito v. Perito, 756 P.2d 895 (Alaska 1988); see also supra notes 8-17
and accompanying text.

144. See Perito, 756 P.2d at 898; see also In re Marriage of Hudson, 434 N.E.2d
107 (Ind. Ct. App. 1982) (allowing wife to divorce in an Indiana court eight months
after arrival in state); Fox v. Fox, 559 S.W.2d 407 (Tex. Civ. App. 1977) (finding
jurisdiction to dissolve marriage despite wife’s complete lack of contacts with state).
145. I believe an assertion of jurisdiction would violate due process in the absence
of some meaningful connection between the defending spouse and the forum. See
‘Wasserman, supra note 18, at 821-23. .

146. See Kulko v. Superior Court of San Francisco, 436 U.S. 84, 91 (1978) (noting
the requirement of personal jurisdiction over defendant to impose an obligation in
favor of plaintiff). Inexplicably, the court upheld an award of attorneys’ fees against
Tom. See Perito, 756 P.2d at 899.
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Additional efficiency concerns arise because some states re-
quire that the petitioner be domiciled in the state for a specified
period of time before filing suit (“petitioner-domiciliary”
states).’*” If the spouses live apart and the defending spouse
lives in a “petitioner-domiciliary” state, then the petitioner can-
not sue for divorce and alimony or child support in the same
state. She cannot sue her spouse for divorce in the state in which
he is living even though he is subject to in personam jurisdiction
because she is not domiciled there. She can sue him for divorce
in her state of domicile; but she cannot sue him for alimony or
child support there unless he has minimum contacts with that
state. Again, two suits in two states would be necessary.

In short, the convenience rationale for the domicile rule rests
upon two assumptions, neither one of which is universally true:
(1) that it will be convenient for a person to sue in the state in
which she is domiciled; (2) that it will be convenient for her
spouse to defend in that state. Because these assumptions are
often incorrect—whenever a person lives outside the state of her
domicile and whenever the spouses live in different
states—domicile is a poor proxy for the convenience of the parties.

Not only does the domicile rule fail to ensure the convenience
of the parties; it and the choice-of-law corollary often result in
unnecessary delay. Commitment to the domicile rule and its
corollary has caused virtually all states to adopt durational resi-
dency requirements that require at least one of the parties to
the marriage to reside in the state for a specified period of time
before commencing a divorce action.*® Such residency re-

147. See, e.g., OHIO REV. CODE ANN. § 3105.03 (Banks-Baldwin 1995) (“The plaintiff
in actions for divorce and annulment shall have been a resident of the state at least
six months immediately before filing the complaint”); ¢f. OHIO REV. CODE ANN. §
3105.62 (Banks-Baldwin 1995) (“One of the spouses in an action for dissolution of
marriage shall have been a resident of the state for at least six months immediately
before filing the petition”).

148. As of 1975, 48 of the 50 states had durational residency requirements. See
Sosna v. Iowa, 419 U.S. 393, 404-05 (1975); ¢f. LA. CODE CIv. PROC. ANN. art.
10A(7) & 10B (West Supp. 1997) (authorizing jurisdiction in an action for divorce if
one or both of the spouses are domiciled in the state and creating a rebuttable pre-
sumption of domicile if a spouse has a residence in a parish of the state for six
months); WASH. REV. CODE ANN. § 26.09.030 (West 1997) (requiring only that peti-
tioner be a “resident of this state”). It appears that since 1975, at least two other
states, Alaska and South Dakota, have repealed their durational residency re-
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quirements bolster the domicile rule and its corollary in two
ways. First, they ensure that people who profess to be domiciled
in a new state actually stay there for a period of time before
claiming the benefit of that state’s divorce law.**® Second, they
help ensure that the decree will be recognized in other states by
providing some objective evidence of the intent necessary to
establish domicile.”™

Although arguably useful in a jurisdictional scheme predicat-
ed on domicile, the durational residency requirements in fact
cause hardship to those who move interstate by precluding them
from suing for divorce for a potentially lengthy period of time. If
the nonpetitioning spouse’s state of domicile requires that the
petitioner be domiciled in the state, then the prospective peti-
tioner cannot sue for divorce anywhere until she satisfies the
residency requirement of her new home state. In addition to the
obvious psychological and emotional distress that this delay may
cause, there may be economic consequences. The longer the peti-
tioner remains married to her spouse, the longer she continues
to be responsible for his debts,”™ the longer she cannot change
the beneficiary on her pension,™ and the longer she will be

quirements. See ALASKA STAT. § 25.24.080 (Michie 1996) (reflecting the absence of
any durational residency requirement); S.D. CODIFIED LAwWS § 25-4-30 (Michie 1992)
(requiring that the “plaintiff in an action for divorce . . . be a resident of this state”
and that such “residence . . . be maintained until the decree is entered”).

149. See supra note 64 and accompanying text; see also Sosna, 419 U.S. at 407
(noting that “[wlith consequences of such moment riding on a divorce decree issued
by its courts, Iowa may insist that one seeking to initiate such a proceeding have
the modicum of attachment to the State required here” and stating that “[a] state
such as Iowa may quite reasonably decide that it does not wish to become a divorce
mill for unhappy spouses who have lived there [a very short time]”).

150. See supra note 65 and accompanying text. In Sosna, the Supreme Court up-
held a one-year residency requirement from constitutional attack, citing the state’s
interest in “minimizing the susceptibility of its own divorce decrees to collateral at-
tack” as a sufficient justification for the line drawn between residents and nonresi-
dents. Id. at 407; see also id. at 408 (stating that “this requirement . . . provides a
greater safeguard against successful collateral attack than would a requirement of
bona fide residence alone”).

151. See, e.g., Jersey Shore Med. Center-Fitkin Hosp. v. Estate of Baum, 417 A.2d
1003, 1005 (N.J. 1980) (holding that “both spouses are liable for necessary expenses
incurred by either spouse in the course of the marriage”); Landmark Medical Center
v. Gauthier, 635 A.2d 1145, 1154 (R.I. 1994) (holding that “the necessaries doctrine
should be expanded to impose a mutual obligation on both husbands and wives”).
152, The Employment Retirement Income Security Act of 1974, 29 U.S.C. § 1001
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treated as married for federal income tax purposes.”™ The do-
micile rule and the choice-of-law corollary, therefore, not only
fail to serve the convenience of the parties in many cases, but
they often result in inconvenience, delay, and aggravation.

C. Ease of Judicial Administration Rationale

In addition to ostensibly serving the historical rationales, the
domicile rule and its choice-of-law corollary supposedly ease
judicial administration, especially with respect to the forum’s
choice of law. In the absence of the domicile rule, married cou-
ples could sue one another for divorce in any state in which the
defending spouse was subject to in personam jurisdiction.™ If,
however, the state also rejected the choice-of-law corollary, then
how would its courts choose the divorce law to apply?™® If the
spouses lived apart, then would the court be required to select
the divorce law of one of the litigants’ home states? Could it
select the law of the place where the couple last lived together?
Consistent application of the domicile rule and its choice-of-law
corollary renders these and other difficult questions inapposite.

In addition to shielding state courts from the difficulty of
choosing the law to govern transient divorce actions, the choice-
of-law corollary spares courts the challenge of applying another
state’s law. In many interstate cases outside the divorce context,
courts apply the law of another state to govern the controversy.

(1994), requires that pension plans provide automatic survivor benefits to surviving
spouses of vested participants who die before retirement. See id. § 1055(a). This
mandatory death benefit to surviving spouses is automatic unless the participant
waives such coverage and the spouse consents in writing. See id. §§ 1055(c)(1)(A)(),
1055(c)(2)(A).

153. See LR.C. § 7703 (1994). “Even when living apart from his or her spouse, an
individual will be considered married unless legally separated under a decree of di-
vorce or separate maintenance.” Wagner v. Commissioner, 58 T.C.M. (CCH) 1239,
1241 (1990). But see L.R.C. § 7703(b)(2) (ireating as unmarried certain married per-
sons with children living apart).

154. See supra note 5 and accompanying text.

155. See Reply Brief for Petitioner at 44, Granville-Smith v. Granville-Smith, 349
U.S. 1 (1955) (No. 261); see also Alton v. Alton, 207 F.2d 667, 685 (3d Cir. 1953)
(Hastie, J., dissenting) (raising the choice-of-law issue in the context of the Virgin Is-
lands legislation that asserted jurisdiction as long as the petitioner resided in the
territory for six weeks and the court had jurisdiction over her partner), vacated as
moot, 347 U.S. 610 (1954) (per curiam).



