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WILLIAM AND MARY LAW REVIEW [Vol. 40:1795

Section 25(b)(1) represents the more problematic of the two
prongs of DBS service obligations, and is the main focus of this
Note. Under the statutory set-aside requirement:

The Commission shall require, as a condition of any provi-
sion, initial authorization, or authorization renewal for a
provider of direct broadcast satellite service providing video
programming, that the provider of such service reserve a
portion of its channel capacity, equal to not less than 4 per-
cent nor more than 7 percent, exclusively for noncommercial
programming of an educational or informational nature.75

DBS operators are allowed to utilize any unused channel capaci-
ty reserved under this section of the statute until such space is
claimed.76 Further, DBS operators remain able to implement
"reasonable prices, terms, and conditions" when making channel
capacity available to eligible program suppliers.77 The set-aside
requirement does, however, represent a clear loss of editorial
control for the system operators.7" As editorial control over con-
tent represents perhaps the most fundamental of program con-
tent decisions, the regulation instantly appeared ripe for a First
Amendment challenge.

§ 335(a). Although never firmly defined by Congress or the FCC, the principle of lo-
calism, along with diversity and competition, has become a mainstay of government
regulation of television programming. See THOMAS G. KRATTENMAKER, TELECOMMUNI-

CATIONS LAW AND POLICY 85-87 (2d ed. 1998); Michael W. Maseth, The Erosion of
First Amendment Protections of Speech and Press: The "Must Carry" Provisions of the
1992 Cable Act, 24 CAP. U. L. REV. 423, 444 (1995) (noting that "Congress has de-
cided that there is an inherent value in local broadcasting which is not present in
other types of speech"). "Localism" becomes a difficult concept to quantify when ap-
plied to DBS satellites, which leave signal "footprints" hundreds of miles in diame-
ter. See generally JOHN R. BITrNER, LAW AND REGULATION OF ELECTRONIC MEDIA
353 (2d ed. 1994) (defining "footprint" as "that area on the earth's surface covered
by the satellite's signal"). Although DBS providers can "spot beam" local signals to
unserved customers in some local markets, this alone will not cure the fundamental
vagueness inherent in the localism principle.

75. 47 U.S.C. § 335(b)(1).
76. See id. § 335(b)(2).
77. Id. § 335(b)(3).
78. See id. ("The provider of direct broadcast satellite service shall not exercise

any editorial control over any video programming provided pursuant to this subsec-
tion.").
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THE DBS SET-ASIDE PROVISIONS

DBS REGULATION AND THE COURTS

History of Judicial Treatment of Telecommunications Regulation

When ruling on challenges to the regulation of telecommuni-
cations media, the courts often have treated regulations differ-
ently based on the type of media involved.79 Print media, includ-
ing newspapers and magazines, traditionally have received the
broadest First Amendment protection.80 Accordingly, in Miami
Herald Publishing Co. v. Tornillo,s1 the Supreme Court held that
to mandate a "right of reply" for those criticized by a newspaper
would be an impermissible intrusion upon the publisher's edito-
rial freedom. 2 In contrast, broadcasting historically has received
far less protection. In Red Lion Broadcasting Co. v. FCC, the
Supreme Court noted that "scarcity" of the electromagnetic spec-
trum justified regulation of the airwaves "in the public inter-
est."83 Because the FCC's grant of a broadcast license gave Red
Lion the ability to use this scarce resource for its broadcast in
the first place, the Court reasoned that the First Amendment
would allow a mandate that the broadcaster "conduct himself as
a proxy or fiduciary with obligations" to foster access to various
diverse viewpoints.84

Other "public interest" precedents grew from the foundation of
Red Lion, further distancing broadcast from print media. For ex-
ample, in FCC v. Pacifica Foundation, the Court upheld the
FCC's power to mandate time restrictions on certain program-

79. See, e.g., City of Los Angeles v. Preferred Communications, Inc., 476 U.S. 488,
496 (1986) (Blackmun, J., concurring) ("Different communications media are treated
differently for First Amendment purposes."); FCC v. Pacifica Found., 438 U.S. 726,
748 (1978) ("We have long recognized that each medium of expression presents spe-
cial First Amendment problems.").

80. See generally Lee C. Bollinger, Jr., Freedom of the Press and Public Access:
Toward a Theory of Partial Regulation of the Mass Media, 75 MICH. L. REv. 1, 1
(1976) ("[Tlhe Supreme Court has accorded the print media virtually complete consti-
tutional protection from attempts by government to impose affirmative controls such
as access regulation.").

81. 418 U.S. 241 (1974).
82. See id. at 254-58.
83. Red Lion Broad. Co. v. FCC, 395 U.S. 367, 380, 396-97 (1969) (citing 1959

amendments to the Communications Act of 1934, codified at 47 U.S.C. § 315(a)
(1994)).

84. Id. at 389.
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ming, reasoning that broadcasting is a "uniquely pervasive" and
"uniquely accessible" medium of communication.85 Under the
Pacifica model, broadcasters that are granted exclusive access to
a scarce public resource-the electromagnetic spectrum-must
consider the public interest when selecting programming. 1 The
ascension of MVPDs presented courts with regulations requiring
providers to give up entire stations to the "public interest," even
when such stations did not utilize the scarce resource of broad-
cast spectrum. Cable programmers soon challenged the resulting
"must-carry" requirements in Turner Broadcasting System, Inc.
v. FCC"7 ("Turner 1"). In Turner I, the Court upheld the must-
carry requirements mandated of cable providers on the grounds
that they "preserved the benefits of free, over-the-air local broad-
cast television" and promoted "the widespread dissemination of
information from a multiplicity of sources."88 Viewed against this
backdrop, the DBS public interest requirements presented the
problem of trying to graft solutions tailored for older forms of
media onto a new form that defied rigid classification. These
proposed solutions faced intense judicial scrutiny.

Daniels Cablevision

The DBS set-aside provisions prompted an immediate court
challenge-though not from the most likely source. Although
DBS providers appeared ready to accept the set-aside without
protest, DBS programming suppliers attacked the set-aside

85. See FCC v. Pacifica Found., 438 U.S. 726, 748-51 (1978). This was the begin-
ning of the "intruder" theory of broadcasting, which posits that individuals should be
.protected" from confrontation with potentially undesirable material in the privacy of
their home. See ITHIEL DE SOLA POOL, TECHNOLOGIES OF FREEDOM 134 (1983).

86. See Pacifica, 438 U.S. at 748-51; see also Turner Broad. Sys., Inc., v. FCC,
512 U.S. 622, 638 (1994) (noting that "the inherent physical limitation on the num-
ber of speakers who may use the broadcast medium has been thought to require
some adjustment in traditional First Amendment analysis to permit the Government
to place limited content restraints, and impose certain affirmative obligations, on
broadcast licensees"); Mark S. Fowler & Daniel L. Brenner, A Marketplace Approach
to Broadcast Regulation, 60 TEX. L. REV. 207, 227-28 (1982) (citing Pacifica as an
example of the "impact" theory for "regulating broadcast content under the public
interest standard").

87. 512 U.S. 622 (1994).
88. Id. at 662-63.
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requirement on the ground that it would reduce the number of
channels available on DBS systems for the carriage of their pro-
gramming.

89

In Daniels Cablevision, Inc. v. United States, the DBS pro-
grammers argued that "[t]he DBS service provisions accord a
preference to speakers whose ostensible mission is to enlighten
rather than to entertain," thereby favoring such speakers on the
basis of their programming content.90 The U.S. District Court for
the District of Columbia agreed, adding that "[tihere is absolute-
ly no evidence in the record upon which the Court could con-
clude that regulation of DBS service providers is necessary to
serve any significant regulatory or market-balancing interest."9

Noting that the government failed to indicate that educational
television was "in short supply in the homes of DBS subscrib-
ers," the district court refused to allow any "conscripting [of]
DBS channel space" in the absence of "a valid regulatory pur-
pose or some other legitimate government interest."92

A direct victory for programming suppliers and a tangential
windfall for DBS providers, Daniels Cablevision ultimately pro-
vided little more than a temporary shield against the imposition
of the set-aside requirement. Time Warner Entertainment Co. v.
FCC93 ("Time Warner 1"), decided August 30, 1996, destroyed
that shield when a three-judge panel of the D.C. Circuit filed a
per curiam opinion upholding the constitutionality of the set-
aside provisions.94 Time Warner argued that the set-aside provi-
sions must be subjected to strict scrutiny review.9 Unlike in
Daniels Cablevision, however, the Time Warner I court was far
less receptive to the programmer's argument. Despite Time

89. See Daniels Cablevision, Inc. v. United States, 835 F. Supp. 1, 8 (D.D.C.

1993). Although it appears at first glance that the DBS programming suppliers may
have had questionable standing to bring suit, U.S. District Judge Thomas Penfield
Jackson found that "[tihe asserted injury is traceable to section 25, and it clearly

would by [sic] remedied by the declaratory relief the plaintiffs seek." Id. For purpos-
es of this Note, Judge Jackson's standing determination is assumed to be correct.

90. Id. at 8.
91. Id.
92. Id. at 8-9.
93. 93 F.3d 957 (D.C. Cir. 1996).
94. See id. at 962.
95. See id. at 974.
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Warner's pleading to the contrary, the court took the unusual
step of entertaining an argument that the district court previ-
ously had not considered, and in so doing crafted an opinion that
used the full force of broadcast television jurisprudence to smash
through the Daniels Cablevision shield.96

Time Warner I and the Spectre of Broadcast Regulation

"Our resolution of the legal issue presented here does not
require the consideration of facts not already in the record, and
for us to ignore the obvious similarity between DBS and broad-
casting would do nothing to preserve the integrity of the judicial
process."97 With that pronouncement, the D.C. Circuit exercised
its discretion to review a critical point of law not contemplated
by the earlier panel: Were DBS systems "analogous to broadcast
television and therefore subject to no more than heightened
scrutiny"?98 The Time Warner I court found that DBS systems
were members of the broadcast family, albeit much more sophis-
ticated ones, and as such shared the same basic technological
feature that justified regulation of their siblings-spectrum scar-
city.

99

First propounded in the 1943 National Broadcasting Co. v.
United States decision,'00 the spectrum scarcity rationale hit its
high water mark in Red Lion. This regulatory rationale postu-
lates that because electromagnetic spectrum is a "scarce" re-
source, the government may allocate available frequencies by
granting relatively few licenses for broadcasting purposes. 1 1 In

96. See id. at 974-75.
97. Id. at 975.
98. Id. The court cited Roosevelt v. E.I. du Pont de Nemours & Co., 958 F.2d 416

(D.C. Cir. 1992), to justify its discretion to consider an issue raised for the first time
on appeal that does not "depend on any additional facts not considered by the dis-
trict court." Time Warner, 93 F.3d at 975 (citing E.I. du Pont de Nemours, 958 F.2d
at 419 & n.5).

99. See Time Warner, 93 F.3d at 975.
100. See National Broad. Co. v. United States, 319 U.S. 190, 226 (1943) ("[Rladio

inherently is not available to all. That is its unique characteristic, and that is why,
unlike other modes of expression, it is subject to governmental regulation.").
101. "Scarce" in this instance essentially means that the FCC hands out less spec-

trum for free than there are people who want to use the spectrum. It is not techno-
logical scarcity-we have far more usable spectrum today than in Marconi's day. See,
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return for this government grant, the government requires the
licensee to "[sihare his frequency with others and to conduct
himself as a proxy or fiduciary with obligations to present those
views and voices which are representative of his community and
which would otherwise, by necessity, be barred from the air-
waves.""0 2 As Professors Krattenmaker and Powe argue: "This
model allows governments to intervene to promote First Amend-
ment values by mandating a more diverse programming fare
than broadcasters might otherwise choose."'0 3 Red Lion remains
the bedrock of broadcast regulation-its scarcity rationale has
been attacked and weakened, but it survives nonetheless.' °4

Perhaps the strongest feature of the scarcity rationale is its
adaptability to changing situations. The original justification for
government control of the airwaves was based on interference
problems-there were simply too many broadcasters broadcast-
ing over each other on the few frequencies available, and simply
not enough licensed frequencies to go around.' 5 As the number
of alternative mass media systems blossomed, scarcity changed
to fit the new communications landscape-the "bottleneck" theory

e.g., Thomas W. Hazlett, Physical Scarcity, Rent Seeking, and the First Amendment,
97 COLUM. L. REV. 905, 926-27 (1997) (arguing that advances in technology led to
the expansion of the radio spectrum). Instead, the real issue is one of fundamental
economic scarcity-too few dollars available to support the maximum possible num-
ber of stations in any given market. This distinction has fueled extensive criticism of
the scarcity rationale for public interest obligations. See generally DE SOLA POOL, su-
pra note 85, at 151 (noting that "the number of stations depends on the amount of
advertising dollars or on other funding sources in the community"); Fowler &
Brenner, supra note 86, at 223 (same); Hazlett, supra, at 926-27 (arguing that physi-
cal scarcity is an empty concept and only economic scarcity is meaningful).
102. Red Lion Broad. Co. v. FCC, 395 U.S. 367, 389 (1969); see also Bollinger, su-

pra note 80, at 9 (noting that under this rationale, "when only a few interests con-
trol a major avenue of communication, those able to speak can be forced by the
government to share").
103. Krattenmaker & Powe, supra note 55, at 1721.
104. Scholars and practitioners of telecommunications law regularly call for the dis-

mantling of the scarcity-based system of regulation, and have done so for years. See,
e.g., DE SOLA POOL, supra note 85, at 151; Fowler & Brenner, supra note 86, at
221-26; Hazlett, supra note 101, at 926-30; Krattenmaker and Powe, supra note 55,
at 1740-41; Donald E. Lively, The Information Superhighway: A First Amendment
Roadmap, 35 B.C. L. REV. 1067, 1081 n.121 (1994); Matthew L. Spitzer, The Consti-
tutionality of Licensing Broadcasters, 64 N.Y.U. L. REV. 990, 1013-20 (1989).
105. See generally DE SOLA POOL, supra note 85, at 113-17 (discussing the begin-

nings of governmental control of broadcast spectrum).
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of scarcity arose, positing that access to the public via a particu-
lar type of programming delivery system can be defeated by
"gatekeepers" at strategic points in the system.10 6 Many com-

mentators have unmasked the scarcity rationale as nothing
more than economic in nature-frequencies are available, but
funding to acquire one and set up a broadcast operation is
scarce.

10 7

Relying on Red Lion and its scarcity rationale, the Time
Warner I court concluded that the use of spectrum by DBS oper-
ators is equivalent to the use of spectrum by traditional broad-
cast media,'08 thereby condemning DBS operators to the fate of
traditional television broadcasters. It appears, however, that the
court ignored the FCC's own preliminary classification of DBS as
a nonbroadcast service: "[w]e think subscription services may
properly be classified as point-to-multipoint (nonbroadcast video)
services that fall outside the definition of broadcasting."10 9 The
FCC's justification for differentiating "subscription video" servic-
es from regular broadcasting hinged on the system operator's in-
tent:

The dual nature of STV [subscription television]" is that while
it may be available to the general public, it is intended for

106. "Bottleneck" theory enables the FCC to mandate that cable television, which
does not use the broadcast spectrum to deliver programming directly to the homes of
its subscribers, nevertheless must allow certain levels of public, educational, and
governmental access to its system. See Winer, supra note 71, at 47 (criticizing the
"gatekeeper control" supposedly exercised by cable companies as grounds for shack-
ling cable with public interest requirements); see also infra notes 202-03 and accom-
panying text (explaining the "bottleneck7 scarcity rationale).
107. See, e.g., Fowler & Brenner, supra note 86, at 223 (noting that "[tihe scarcity
rationale focuses on the wrong scarce resource, megahertz, instead of advertising dol-
lars"); Lively, supra note 104, at 1081 n.121 (arguing that a need to meet certain
financial qualifications to receive a broadcast license "definefs] an industry to which
access is conditioned by affordability").
108. See Time Warner Entertainment Co. v. FCC, 93 F.3d 957, 975 (D.C. Cir.

1996).
109. Subscription Video Services, Notice of Proposed Rulemaking, 51 Fed. Reg.
1817, 1818 (1985); see also Subscription Television; Change in Classification, 52 Fed.
Reg. 6152, 6153 (1987) ("IT]he definition of "broadcasting" in the Communication Act
turns on the intent [of] the purveyor of a service that its programming be available
to the indeterminate public .... [Slervices which, through technology, limit access
to only paying subscribers may be classified as non-broadcast services.").
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the exclusive use of paying subscribers. Availability and use
are separate concepts.... Mass appeal and mass availability
are factors which weigh in favor of finding that a particular
activity is broadcasting. However, those factors may be negat-
ed by clear, objective evidence that the programming is not
intended for the use of the general public."0

Although the general public is invited to partake of a DBS
provider's wares, an individual must first subscribe to a DBS
service to do so legally. This difference was not appreciated fully
by the court, which consequently lumped DBS in with tradition-
al broadcast services. 1'

Once the court misclassified DBS, the rest of the Time Warner
I opinion quickly fell into place. Recognizing that "the inherent
physical limitation on the number of speakers who may use
the... medium has been thought to require some adjustment in
traditional First Amendment analysis,"" the court applied the
same "relaxed standard of scrutiny that.., the [Supreme]
[C]ourt ha[d] applied to the traditional broadcast media.""'
Without the need for a compelling governmental interest to
sustain the regulation, the government's policy of promoting
"'the availability to the public of a diversity of views and infor-
mation through cable television and other video distribution
media'" presented a sufficient governmental interest to justify
the "hardly onerous" burden placed on DBS operators." 4 The
court noted that the government conceded to Time Warner's
assertion that the FCC had made no findings regarding the need
for the DBS set-aside, but quickly added that any findings would
be unnecessary" 5 and impossible." 6

110. Subscription Video Services, 51 Fed. Reg. at 1820; see also Shelanski, supra
note 47, at 1066 (analyzing the revision of the STV rules).
111. See Time Warner, 93 F.3d at 976 (noting that the set-aside is simply "a new

application of a well-settled government policy... as a condition of their being al-
lowed to use a scarce public commodity").
112. Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 638 (1994) (quoting Red Lion

Broad. Co. v. FCC, 395 U.S. 367, 390 (1969)).
113. Time Warner, 93 F.3d at 975.
114. Id. at 976 (quoting Cable Television Consumer Protection and Competition Act

of 1992 § 2(b)(1), Pub. L. No. 102-385, 106 Stat. 1460, 1463 (1992)).
115. See id. ("'Congress is not obligated, when enacting its statutes, to make a re-

cord of the type that an administrative agency or court does to accommodate judicial
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With that background established, the Time Warner I court's
next step was inevitable: "Section 25, then, represents nothing
more than a new application of a well-settled government policy
of ensuring public access to non-commercial programming. " 117

Looking for a final pillar of support, the panel then associated
cable's "must carry" rules with the DBS set-aside and turned to
the language of Turner I: "'The rules ... do not require or pro-
hibit the carriage of particular ideas or points of view.'" 8

Almost as a throw-away point, the court noted that "the over-
riding objective in enacting must carry was.., to preserve ac-
cess to free television programming. . . . Section 25 serves a
similar objective; its purpose and effect is to promote speech, not
to restrict it.""' This rationale-preservation of free television
programming-seems inappropriately stolen from cable televi-
sion. While cable television systems carry local broadcast tele-
vision signals, DBS systems do not. 2 0 DBS subscribers depend
on local broadcast stations to provide information in the same
way as those who do not subscribe to any type of MVPD sys-
tems. There simply is no direct competition present between
DBS systems and local, free broadcast television.

The Time Warner II Dissent: Scarcity Under Fire

Within six months, the D.C. Circuit handed down yet another
opinion on the matter. Upon consideration of Time Warner's
Suggestions for Rehearing En Banc, a majority of the judges
denied a rehearing of Time Warner I without issuing an opinion
on the merits. 12 ' The five dissenting judges were not so reticent.
Writing for his dissenting colleagues, Circuit Judge Stephen

review.'" (quoting Turner, 512 U.S. at 666)).
116. See id. ("Congress could not have made DBS-specific findings for the simple

reason that no DBS system was in operation at the time the 1992 Act was enacted.
Congress had to base its decision to require set-asides on its long experience with
the broadcast media.").
117. Id.
118. Id. at 977 (quoting Turner, 512 U.S. at 647).
119. Id.
120. See supra notes 33-34 and accompanying text.
121. See Time Warner Entertainment Co. v. FCC, 105 F.3d 723, 724 (D.C. Cir.

1997).
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Williams professed a "genuine uncertainty about the correct
outcome" of the case had it been reheard. 2 2 Citing "fatal defects"
in the earlier panel's legal theory,' he strenuously objected to
the use of scarcity as the legal theory with which to uphold the
set-aside.' Indeed, Judge Williams even took a swipe at the
continued validity of Red Lion itself. 5

Acknowledging the differences between DBS and traditional
broadcasting, Judge Williams noted that "[t]he new DBS tech-
nology already offers more channel capacity than the cable in-
dustry, and far more than traditional broadcasting."126 The dis-
sent then followed the lower panel's lead, equating DBS with
cable television. 2 ' Where the lower panel used Turner I to sup-
port the imposition of scarcity-combatting regulations on DBS,
the dissenters in Time Warner II distinguished DBS's large
capacity from normal broadcasting, arguing to limit the reach of
the spectrum scarcity doctrine in the process. 28

122. Id. at 724 (Williams, J., dissenting).
123. See id. (Williams, J., dissenting) ("I believe there were fatal defects in the

panel's legal theory for upholding the 1992 Cable Act's requirement that direct
broadcast satellite . . . providers set aside several channels for noncommercial pro-
gramming of an educational or informational nature." (citing Time Warner, 93 F.3d
at 973-77)).
124. See id. (Williams, J., dissenting) ("DBS is not subject to anything remotely ap-

proaching the 'scarcity' that the court found in conventional broadcast in 1969.").
125. See id. at 724 n.2 (Williams, J., dissenting). Judge Williams wrote:

Red Lion has been the subject of intense criticism. Partly this rests on
the perception that the "scarcity" rationale never made sense ... [a]nd
partly the criticism rests on the growing number of available broadcast
channels .... While Red Lion is not in such poor shape that an interme-
diate court of appeals could properly announce its death, we can think
twice before extending it to another medium.

Id. (Williams, J., dissenting).
126. Id. at 724 (Williams, J., dissenting). Judge Williams also pointed out that

"DBS provides a given market with four times as many channels as cable, which
(even without predicted increases in compression) offers about 10 times as many
channels as broadcast. Accordingly, Red Lion's factual predicate-scarcity of chan-
nels-is absent here." Id. at 725 (Williams, J., dissenting).
127. See id. at 725 (Williams, J., dissenting) ("[T]o the extent that Turner I distin-

guishes Red Lion on grounds of lack of scarcity in cable ...DBS falls on the cable
rather than the broadcast side of the line.").
128. See id. (Williams, J., dissenting) ("'Broadcast regulation rests upon the unique

physical limitations of the broadcast medium.'" (quoting Turner Broad. Sys., Inc. v.
FCC, 512 U.S. 622, 637 (1994))).



WILLIAM AND MARY LAW REVIEW [Vol. 40:1795

Next, the dissent confronted the content specific nature of the
set-aside regulation, and once again tied its argument to an
issue explored in Turner L In Turner I, the issue was "must-
carry"-a scheme designed to facilitate access to cable systems
by local broadcast television stations. 129 The Turner I court
found those rules to be content-neutral, 130 a conclusion that
supported the original Time Warner I panel opinion. 131 The dis-
sent drew a sharp distinction between the DBS set-aside and
Turner I's must-carry provisions: "Whereas the must-carry pro-
visions reviewed in Turner mandate access for particular sta-
tions regardless of their programming content, the DBS provi-
sion speaks directly to content, creating an obligation framed in
terms of 'noncommercial programming of an educational or in-
formational nature." 32 The dissenters found this statutory in-
tent to "advance one particular type of programming" unaccept-
able, concluding that "as a simple government regulation of
content, the DBS requirement would have to fall.""

Despite the seemingly anti-set-aside fervor mustered by Judge
Williams and his dissenting colleagues, the dissent offered a
possible foundation for the set-aside not considered by the prior
panel-the possibility of a conditional governmental grant or
subsidy to the DBS providers."M The dissenting judges noted
that under Rust v. Sullivan,' 5 "[t]he government may subsidize
some activities and not others."3 6 They then considered the
government's argument that it has the "power to retain control

129. See Turner, 512 U.S. at 646 (citing Cable Television Consumer Protection and
Competition Act of 1992 § 2, Pub. L. No. 102-385, 106 Stat. 1460, 1463 (1992)).
130. See id. at 643-46.
131. See Time Warner Entertainment Co. v. FCC, 93 F.3d 957, 977 (D.C. Cir.
1996) ("[The government does not dictate the specific content of the programming
that DBS operators are required to carry.").
132. Time Warner, 105 F.3d at 726 (Williams, J., dissenting) (quoting 47 U.S.C. §

335(b)(1) (1994)).
133. Id. (Williams, J., dissenting).
134. See id. at 727 (Williams, J., dissenting).
135. 500 U.S. 173 (1991).
136. Time Warner, 105 F.3d at 726 (Williams, J., dissenting) (citing Rust v.

Sullivan, 500 U.S. at 193-96).
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over the 'public domain" 3 7 as a rationale for reserving four to
seven percent of the spectrum.138 The dissent ultimately rejected
this theory, however, pointing out that "the [Supreme] Court has
not clearly committed itself to treating spectrum licenses as
conditioned grants." 9

IMPLEMENTATION OF THE SET-ASIDE: THE DBS PUBLIC
INTEREST REGULATIONS

After the Daniels Cablevision/Time Warner challenges to the
set-aside were resolved, the FCC was able to complete the
rulemaking process it began half a decade earlier when it issued
a Second Notice of Proposed Rulemaking.' 4 Heralding its regu-
lations as "ensur[ing] real benefits for the American consumer,
while creating workable rules for the industry,"' the FCC en-
deavored to temper imposition of the set-aside mandate.

As a preliminary matter, the FCC concluded that all DBS
satellite licensees were required to comply with the public ser-
vice obligations in section 335.142 This finding included
Primestar: despite its formal status as a medium powered fixed
satellite service,' Primestar was unable to escape the DBS
public interest obligations placed on its high-powered brethern
also found to be covered by the statute.'4 '

137. Id. at 727 (Williams, J., dissenting).
138. See id. (Williams, J., dissenting).
139. Id. (Williams, J., dissenting). Of note, the Time Warner I panel failed to cite

Rust v. Sullivan in support of its holding.
140. See, e.g., In re Implementation of Section 25 of the Cable Television Consumer

Protection and Competition Act of 1992, Notice of Proposed Rulemaking, 8 F.C.C.R.
1589 (1993).
141. Commission Implements Public Interest Obligations for Direct Broadcast Satel-

lite Service, FCC News Release, Nov. 19, 1998 (visited Mar. 24, 1999) <http-llwww.
fcc.gov/Bureaus/Interational/News_Releases/1998?nrin8038.htmb.
142. See DBS Public Interest Obligations Report and Order, supra note 7, at para.

21.
143. See Fourth Annual Report, supra note 27, at 1070 para. 54 & n.185.
144. See DBS Public Interest Obligations Report and Order, supra note 7, at paras.

6, 14, 18-28 (noting, in part, the FCC's proposal to streamline and consolidate rules
for DTH-FSS in Part 25 with those in Part 100 governing DBS service).
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Definition of National Educational Programming Suppliers

Section 335(b)(3) mandates that DBS reserve public interest
channels for "national educational programming suppliers."45

Under the statute, this term includes "'any qualified noncom-
mercial educational television station, other public telecommuni-
cations entities, and public or private educational institu-
tions." 146 As no definition of this term existed in section 335
itself, the FCC examined the rest of the statute for some indica-
tion of congressional intent.

It found part of its definition in section 397(6), a provision
that defines the term "noncommercial educational broadcast sta-
tion."'47 The FCC applied this language, and defined a noncom-
mercial educational television station as

a television or radio broadcast station that (i) "is eligible to
be licensed by the Commission as a noncommercial educa-
tional radio or television broadcast station and which is
owned and operated by a public agency or nonprofit private
foundation, corporation, or association," or (ii) "is owned and
operated by a municipality and which transmits only non-
commercial programs for educational purposes." 4"

In defining "public or private educational institutions," the
FCC noted that Congress provided no definition in the 1996 Act,
and adopted a definition of its own creation from another set-
ting: Instructional Television Fixed Stations (ITFS).149 Under
this definition, a "'public or private educational institution]'"
must be "an accredited institution or governmental organization
engaged in the formal education of enrolled students or to a non-
profit organization whose purposes are educational and include
providing educational and instructional television material to
such accredited institutions and governmental organizations."'5 °

145. 47 U.S.C. § 335(b)(3) (1994).
146. DBS Public Interest Obligation Report and Order, supra note 7, at para. 76

(quoting 47 U.S.C. § 335(b)(5)(B)).
147. 47 U.S.C. § 397(6).
148. DBS Public Interest Obligations Report and Order, supra note 7, at para. 78

(quoting 47 U.S.C. § 397(6)).
149. See id. at para. 80. ITFS stations primarily provide programming to students

enrolled in accredited public or private learning institutions. See id.
150. Id.
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As to the term "national," the FCC again noted the absence of
guidance in the statute or its legislative history.151 In this in-
stance, it interpreted the term broadly, and included "local,
regional, or national domestic nonprofit entities that qualify...
and produce noncommercial programming designed for a nation-
al audience."'52 It indicated, however, a belief that Congress
"intended to limit eligibility to entities that share the same
essential characteristics as those listed," and rejected the possi-
bility that a commercial entity with an educational mission
could qualify for the set-aside.'5

The FCC also allowed for joint ventures with commercial enti-
ties in instances in which the participants could demonstrate
that the venture itself is noncommercial and has an educational
mission." Having defined eligible providers of national educa-
tional programming, the FCC elected not to provide any guid-
ance on defining the statutory requirement for "educational or
informational" programming, insisting that no elaboration on
the term was needed. 155

The Selection of a Four Percent Set-Aside

With some flexibility to set the level of the set-aside, the FCC
solicited comment on the appropriate percentage of channel
capacity to dedicate to educational and informational purpos-
es.'56 Those entities in favor of a seven percent set-aside cited
growth of the capacity of DBS systems during the six years since
the 1992 Act, as well as the ample supply of programming avail-
able to program that level of channels.5 The DBS industry, in
favor of a four percent set-aside (only because an argument for a

151. See id. at para. 92.
152. Id.
153. Id. at para. 85. The FCC added that it would use the Internal Revenue Code's

definition of nonprofit as the default definition to determine if an entity qualified as
an eligible national educational programming supplier, though it reserved the right
to deviate from the default definition for those entities that may not lend themselves
to such rigid classification. See id. at para. 87.
154. See id. at para. 89.
155. See id. at para. 94.
156. See id. at para. 72.
157. See id. at para. 73.
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lower percentage was not an option) argued that the supply
of eligible programming was limited and that it was still too
soon to shackle the industry with a large public interest
requirement.

158

To the likely relief of the DBS industry, the FCC adopted the
lowest level of set-aside available-four percent of channel ca-
pacity, rounded upwards in the event the calculation produces a
fraction.'59 This mandate reflected a clear understanding of the
unique position of DBS in the MVPD market:

We [the Commission] choose four percent, instead of a higher
number, because we find it in the public interest to put the
minimum burden on this industry that currently has rela-
tively little market power. We find that imposing the maxi-
mum set-aside percentage now might hinder DBS in develop-
ing as a viable competitor in the MVPD market and that this
factor outweighs possible benefits in establishing a higher
percentage. 6 '

The FCC indicated its desire that providers broadcast educa-
tional and informational programming as soon as possible fol-
lowing enactment of the regulations, and stated that it would
monitor compliance with the regulation. 6' The FCC also set lim-
its on how to determine the number of available channels for
purposes of computing the set-aside. The FCC excluded audio-
only channels-a fixture on DBS systems-from the total chan-
nel count due to the FCC's belief that Congress intended only
those channels providing video programming to be included in
any determination of "total channel capacity" under section
335(b).

16 2

Additionally, the FCC stated that the four percent set-aside
would apply without regard to any existing programming con-
tracts.163 In other words, DBS systems would have to provide the

158. See id.
159. See id. at para. 74.
160. Id.
161. See id.
162. See idU at paras. 69-70; see also id. at para. 71 (mandating quarterly calcula-

tion of the total number of channels available for video programming by each DBS
licensee).
163. See id. at para. 75.
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channels regardless of whether the set-aside would require the
DBS providers to terminate existing channels.' " It also limited
qualified programmers to one initial channel per system, stating
that such a limit would increase opportunities for other qualified
entities to gain access.1 65

Political Access Requirements

In addition to the set-aside, the 1992 Act imposed political
access requirements on DBS providers.16 6 In formulating regula-
tions for political access, the FCC evinced a clear appreciation
for the status of DBS as a national MVPD. 6 7 While indicating
that section 312(a)(7) intended to guarantee access for presiden-
tial and vice-presidential candidates, the FCC acknowledged the
potential technical and financial burdens involved in providing
access for candidates for the House of Representatives and Sen-
ate, and declined to issue firm guidelines on when and under
what circumstances such access must be granted to congressio-
nal candidates.'68

Instead, the FCC adopted a reasonableness test for political
access to the DBS platform.' 69 Noting that determinations of rea-
sonableness would be made on a case-by-case basis, the FCC
provided a list of factors it would consider in making such deter-
minations.' 70 Most importantly for those DBS systems carrying
terrestrial broadcast signals, however, the FCC gave DBS servic-
es an out: "where DBS providers carry the programming of a ter-
restrial broadcast television station, it is the responsibility of the
terrestrial broadcaster and not the DBS provider to satisfy the
political broadcasting requirements of Sections 312(a)(7)."' 7'

164. See id.
165. See id. at paras. 116-17.
166. See 47 U.S.C. § 312(a)(7) (1994) (requiring provider to furnish reasonable ac-

cess to "a legally qualified candidate for Federal elective office").
167. See DBS Public Interest Obligations Report and Order, supra note 7, at para.
38.
168. See id.
169. See id. at para. 41.
170. See id Factors include the amount of time requested, the number of candi-

dates in the race, possible programming disruption, technical difficulties of providing
access, and availability of reasonable alternatives. See id.
171. Id. at para. 42.
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Editorial Control

Many commentators argued that in demanding a set-aside,
Congress also intended to prohibit DBS providers from selecting
among qualified programmers vying for set-aside spots.172 The
FCC rejected this argument, finding instead that the statute
banned editorial control over individual programming carried on
the reserved channels. 73 In the words of the FCC, "we see no
reason to conclude that allowing the DBS provider to select the
programmer would contravene the fundamental Congressional
purpose of making noncommercial educational or informational
programming available." 74 To that end, the FCC allowed DBS
providers to select from among qualified programmers in the
event that demand exceeded capacity on the system. 7

1 Further-
more, the FCC stated its belief that DBS providers could con-
sider factors relating to programming in selecting from among
qualified programmers-they just could not exercise control over
the programming itself.76 This differed from the FCC's tradi-
tional view of the leased access provisions governing the reserva-
tion of a portion of a cable system's channel capacity for public
interest-a difference the FCC believed appropriate in light of
the unique attributes of each of the two MVPDs. 177 The FCC also
reserved to DBS providers the right to "take action to ensure
that only qualified programs are carried on the reserved chan-
nels." 78

Localism

The FCC effectively ducked the question of the appropriate-
ness of additional requirements that realized the FCC's long-
standing interest in localism. Noting that the statute provided
no guidance in applying the concept of localism to DBS sys-

172. See id. at para. 99.
173. See id.
174. Id. at para. 100.
175. See id. at para. 114.
176. See id. at para. 102.
177. See id. at paras. 103-06.
178. Id. at para. 110.
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tems,7 9 the FCC sided with DBS providers, and acknowledged
the overwhelming technological and economic obstacles prevent-
ing national DBS services from providing local programming ser-
vice.180 The FCC also noted a legal barrier to imposition of a
localism requirement on DBS providers: the 1988 Satellite Home
Viewer Act.18' Consistent with these findings, the FCC elected
not to impose a localism requirement on DBS services.'82

Rejection of Additional Public Interest Requirements

The cable television industry pushed for the application of
public interest obligations beyond the set-aside, arguing that the
FCC should interpret the language of the statute to include
must-carry obligations, program access rules, PEG channel re-
quirements, and cross-ownership prohibitions, among others.'83

Further, the cable industry insisted that the FCC provide a "lev-
el, competitive playing field" for all MVPDs. 1  Naturally, the
DBS industry opposed the imposition of these requirements, and
cited differences between its service and cable.'85

The FCC agreed with the DBS providers that DBS is a "sepa-
rate and distinct" service, and "a relatively new entrant attempt-
ing to compete with an established, financially stable cable in-
dustry."'86 Citing the "disparity in market power" between DBS
providers and cable operators, the FCC rejected the cable indus-
try's request for "'regulatory parity."' 7 Although the FCC heard
demands for additional requirements, it cited the relative youth
of the DBS industry and deferred imposing such requirements
on DBS at this point in its development.'88

179. See id. at para. 53.
180. See id. at paras. 49-54.
181. See id. at para. 53.
182. See id. at para. 54. The Commission did, however, state its willingness to re-

visit this issue if the economic and technical impediments to providing local service
were resolved in the future. See id.
183. See id. at para. 56 (noting National Cable Television Association comments).
184. Id.
185. See id. at para. 58.
186. Id. at paras. 59-60.
187. Id. at para. 60.
188. See id. at paras. 63-64.
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