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WILLIAM AND MARY
BILL OF RIGHTS JOURNAL

VOLUME 1 SPRING 1992 ISSUE 1

CRIMINAL CONSPIRACY LAW: TIME TO TURN BACK
FROM AN EVER EXPANDING, EVER MORE TROUBLING AREA'

by Paul Marcus**

"[C]onspiracy, that darling of the modem prosecutor's
nursery."

Learned Hand'

"We judges ought to take judicial notice of what
every ordinary person knows about juries, and
therefore to recognize that the twelve citizens,
casually summoned to serve as jurors, are not trained
fact-finders and can be easily bewildered .... The
need for safeguarding defendants from
misunderstanding by the jury is peculiarly acute in
conspiracy trials .. "

Jerome Frank2

I. INTRODUCTION

Concerns about the crime of conspiracy have been around for a long time. After
all, the statements by Judges Hand and Frank were made, respectively, about seventy and
fifty years ago. My own concerns regarding conspiracy began to surface almost twenty
years ago. It was hard to focus students' direction in this body of the law; it was
extremely difficult to explore in class the interplay between the practical, legal and policy
issues which surfaced so often in conspiracy cases.

©Paul Marcus, 1992

R. Hugh and Nolie A. Haynes Visiting Professor of Law, College of William and Mary; Professor
of Law, University of Arizona. I thank Professors Walter Felton and Linda Malone of the College of
William and Mary, John Nowak of the University of Illinois, Sarah Welling of the University of Kentucky,
and David Wexler of the University of Arizona for their thoughtful comments on an earlier draft of this
article. The support provided by the University of Arizona for research conducted during the summer of
1991 is acknowledged with gratitude.

I Harrison v. United States, 7 F.2d 259, 263 (2d Cir. 1925).
2 United States v. Liss, 137 F.2d 995, 1003 (2d Cir.) (Frank, J., dissenting), cert. denied, 320 U.S. 773

(1943).
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In 1977 I completed a project which involved visits to more than a dozen cities,
interviews of over 100 judges and practicing lawyers, and the distribution of
questionnaires to thousands of others. The exclusive focus points of this project were the
crime of conspiracy and the way in which that crime was prosecuted and defended in the
United States. The results of this study were published in the Georgetown Law Journal,3

and remain today, I believe, the only detailed look at conspiracy law that combines both
an analytical framework and an empirical look at the area.4

It has now been more than fifteen years since that study was completed. Certainly
many of the issues which were vital then have remained so. During this period, however,
remarkable activity in the law has occurred concerning criminal conspiracy. No one fifteen
to twenty years ago predicted, or could have predicted, the massive and complex "mega-
trials" that are common today, the major impact of the drug conspiracy laws, or the
dramatic structuring by the Supreme Court of the rules of evidence in conspiracy cases.
It is my purpose in this article to consider how far we have traveled during the past two
decades in the prosecution and defense of conspiracy cases. The article will consider
where we were then, where we are now, and - most significantly - the direction to
which we should be turning as we approach the 21st century.

Not only the law has changed during the past two decades. Major changes also
have occurred in the opportunity to obtain funding to conduct empirical and analytical
research. Thus, unable to obtain funds to duplicate the earlier empirical analysis, 5 I have
turned to written communication with judges, attorneys and legal educators to have a more
complete sense of the current conditions. Many of these individuals have been kind
enough to allow the use of their responses in this article, so that the reader will see not
only an author's analysis of the state of the law and the practice, but also the views of
some outstanding, seasoned observers and participants in the legal justice system.

3 Paul Marcus, Conspiracy: The Criminal Agreement in Theory and in Practice, 65 GEO. L.J. 925
(1977) [hereinafter Marcus, Conspiracy]. There had been considerable hope at that time that a proposed
revised federal criminal code would become a reality and would dramatically alter and restructure the crime
of conspiracy. Alas, reforms in the area have been piecemeal and have moved away from issues such as
conspiracy, white collar crime, and entrapment law. See generally Paul Marcus, The Proposed Federal
Criminal Code, 1978 U. ILL. L. FORUM 379; Louis B. Schwartz, Reform of the Federal Criminal Laws:
Issues, Tactics and Prospects, 1977 DUKE L.J. 171.

4 Some outstanding work has been done in the area, but with a different focus or form of analysis.
See, e.g., Norman Abrams, Conspiracy and Multi-Venue in Federal Criminal Prosecutions: The Crime

Committed Formula, 9 UCLA L. REV. 751 (1962); Developments in the Law -- Criminal Conspiracy, 72
HARV. L. REV. 920 (1959); David B. Filvaroff, Conspiracy and the First Amendment, 121 U. PA. L. REV.
189 (1972); Abraham S. Goldstein, Conspiracy to Defraud the United States, 68 YALE L.J. 405 (1959);
Albert J. Hamo, Intent in Criminal Conspiracy, 89 U. PA. L. REV. 624 (1941); Phillip E. Johnson, The
Unnecessary Crime of Conspiracy, 61 CAL. L. REV. 1137 (1973); Christopher B. Mueller, The Federal

Coconspirator Exception: Action, Assertion, and Hearsay, 12 HOFSTRA L. REV. 323 (1984); Francis B.
Sayre, Criminal Conspiracy, 35 HARV. L. REV. 393 (1922); Shirley A. Selz, Conspiracy Law in Theory and

in Practice: Federal Conspiracy Prosecutions in Chicago, 5 AM. J. CRIM. L. 35 (1977); Herbert Wechsler,

et al., The Treatment of Inchoate Crimes in the Model Penal Code of the American Law Institute: Attempt,
Solicitation, and Conspiracy, 61 COLUM. L. REV. 957 (1961).

5 That earlier project had been funded jointly by the National Science Foundation and the Program in

Law and Society, University of Illinois.
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CRIMINAL CONSPIRACY

II. CONSPIRACY LAW THEN

A. Bases for the Crime

The rationale given for having the crime of conspiracy has not changed at all
during the entire century. "Criminal conspiracy[,J ... an agreement between two or more
persons formed for the purpose of committing a crime,"6 serves two distinct purposes.
The first is inchoate: "[I]t serves a preventive function by stopping criminal conduct in
its early stages of growth before it has a full opportunity to bloom."7 While this purpose
is regularly offered to explain the presence of the crime, the earlier survey results support
the widely held view that the crime rarely is treated as an inchoate offense. That is, most
charged conspiracies involve situations in which an attempted or completed "substantive
offense" (the object of the agreement) has taken place. To be sure, in most of these cases
the government only finds out about the underlying conspiracy because that object crime
has been completed or at least attempted.8

The real reason for the conspiracy crime is the belief that serious group danger
is present in the usual conspiracy situation.' Our system proceeds on the assumption that
the law of conspiracy "protects society from the dangers of concerted criminal
activity. ' Stated succinctly, "[w]e punish conspiracy because joint action is, generally,
more dangerous than individual action."'' Although it has been challenged by some,'2

6 Marcus, Conspiracy, supra note 3, at 928.

7 United States v. Wallach, 935 F.2d 445, 470 (2d Cir. 1991) (Wallach is the well-known Wedtech
prosecution, on appeal). Certainly the inchoate nature of the conspiracy offense could be a major force, as it
allows for criminalization of acts well before any other inchoate crime, even attempt. "[E]very criminal con-
spiracy is not an attempt. One may become guilty of conspiracy long before his act has come so dangerously
near to completion as to make him criminally liable for the attempted crime." Sayre, supra note 4, at 399.

8 As indicated in the 1977 survey, an extremely small number of conspiracy charges would be present
not in connection with some other substantive completed (or attempted) offense. See Marcus, Conspiracy,
supra note 3, at 936.

9 This is the reason typically given for why conspiracy is treated apart from other offenses so that
different rules apply concerning consecutive sentencing, greater punishment for the conspiracy than the
completed offense, double jeopardy, and so forth. See generally United States v. Inafuku, 938 F.2d 972, 974
(9th Cir. 1991).

10 Wallach, 935 F.2d at 470.
11 United States v. Townsend, 924 F.2d 1385, 1394 (7th Cir. 1991).
12 The chief critic has been Professor Goldstein of the Yale Law School. In a well-cited article he

pointed out the risk of simply believing that this added danger was necessarily present with collective
activity:

Though these assumed dangers from conspiracy have a romantically individualistic
ring, they have never been verified empirically. It is hardly likely that a search for
such verification would end in support of Holdsworth's suggestion that combination
alone is inherently dangerous. This view is immediately refuted by reference to our
own society, which is grounded in organization and agreement. More likely, empirical
investigation would disclose that there is as much reason to believe that a large
number of participants will increase the prospect that the plan will be leaked as that it
will be kept secret; or that the persons involved will share their uncertainties and
dissuade each other as that each will stiffen the other's determination. Most probably,
however, the factors ordinarily mentioned as warranting the crime of conspiracy would
be found to add to the danger to be expected from a group in certain situations and not
in others; the goals of the group and the personalities of its members would make any
generalization unsafe and hence require some other explanation for treating conspiracy
as a separate crime in all cases.

Goldstein, supra note 4, at 414.
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this notion has been fully accepted on many occasions by the Supreme Court and by
judges and practicing lawyers throughout the United States.' 3

Acceptance of the rationale of group danger does not wholly dispose of the
concerns regarding the need for this particular crime. That is, assuming criminal group
behavior really is more dangerous than individual criminal activity, 4 is it necessary to
have the crime of conspiracy to combat such behavior, or would other offenses be able
to deal with the problem? Without question, the vast majority of offenses brought under
the conspiracy doctrine could be handled effectively by other, more traditional theories.
The Florida Supreme Court stated the matter well:

We recognize that the charge of conspiracy is an excellent tool in
combating organized crime, but the use of this charge has been
expanded to dragnet proportions in some instances. Of course, the law
of criminal attempt is sufficient to protect society against the danger of
incipient wrongdoers. Also, if several join in the commission of a
criminal act, the prosecutor could rely on the basic rule that one who
counsels, commands, induces, procures or aids and abets another in
committing a crime is punishable as a principal defendant. These
alternatives are available and could be used in lieu of a conspiracy
charge. "

13 See, e.g., Callanan v. United States, 364 U.S. 587, 593-594 (1961):

[C]ollective criminal agreement -- partnership in crime -- presents a greater potential
threat to the public than individual delicts. Concerted action both increases the
likelihood that the criminal object will be successfully attained and decreases the
probability that the individuals involved will depart from their path of criminality.
Group association for criminal purposes often, if not normally, makes possible the
attainment of ends more complex than those which one criminal could accomplish.
Nor is the danger of a conspiratorial group limited to the particular end toward which
it has embarked. Combination in crime makes more likely the commission of crimes
unrelated to the original purpose for which the group is formed. In sum, danger which
a conspiracy generates is not confined to the substantive offense which is the immedi-
ate aim of the enterprise.

Id.; see also United States v. Rabinowich, 238 U.S. 78, 88 (1915):

For two or more to confederate and combine together to commit or cause to be
committed a breach of the criminal laws, is an offense of the gravest character,
sometimes quite outweighing, in injury to the public, the mere commission of the
contemplated crime. It involves deliberate plotting to subvert the laws, educating and
preparing the conspirators for further and habitual criminal practices. And it is
characterized by secrecy, rendering it difficult of detection, requiring more time for its
discovery, and adding to the importance of punishing it when discovered.

Id.
As stated by one state prosecutor: "The good reason for having the crime of conspiracy is to get

the serious and dangerous planners of crime, when there is more than one person planning the act." Marcus,
Conspiracy, supra note 3, at 933 (interview with Florence Linn, Assistant Project Administrator, Bureau of
Special Operations, Los Angeles County District Attorney's Office (July 16, 1975)).

14 This is an assumption about which, after reading literally thousands of conspiracy cases and being
involved in both the prosecutions and defenses of numerous such matters, I have very serious doubts. Still,
it is the prevailing assumption.

15 Goldberg v. State, 351 So.2d 332, 334 (Fla. 1977).

[Vol. 1: 1
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The argument for added danger for conspiracies has never been supported by any
sort of empirical data, and thus it is extremely difficult to justify the presence of the
crime, at least in situations where other offenses could be charged.16 Twenty years ago
Professor Phillip Johnson, in an incisive article, forcefully argued this view:

Conspiracy gives the courts a means of deciding difficult questions
without thinking about them. The basic objection to the doctrine is not
simply that many of its specific rules are bad, but rather that all of them
are ill-considered. The first step towards improving a rule of law is to
consider the policies it serves. The specific rules of conspiracy,
however, are derived more from the logic of an abstract concept than
from any realistic assessment of the needs of law enforcement or the
legitimate interests of criminal defendants. We need to reconsider the
problem of group crime without being distracted by the abstractions that
the concept of conspiracy always seems to introduce.

Abolition of conspiracy is not an idea whose time has come,
because law enforcement interests erroneously regard the doctrine as a
vital weapon against organized crime and because critics of conspiracy
have attacked it piecemeal rather than in its entirety. This Article is
therefore addressed more to the law reformers of the future than to
those of the present, and its aim is not so much to settle an argument
as to start one.17

The arguments challenging the need for the conspiracy charge may have
considerable force. The basis for the charge, however, appears unshaken and unshakable.
Professor Johnson, in a recent letter to the author, lamented the current situation by noting
that "[tihe outstanding fact is of course that the law has moved in precisely the opposite
direction from that which I recommended in my long-ago article."' 8 Instead of
widespread criticism of the charge or concerns regarding the basis for it, broadly-stated
support appears. A case from the Seventh Circuit is a typical example:

"[W]hat makes the joint action of a group of n persons more fearsome
than the individual actions of those n persons is the division of labor
and the mutual psychological support that collaboration affords." Both
the conspiracy and the market transaction are agreements, but only
conspiracy poses the added danger of group action. True, aiding and
abetting presupposes the existence of more than one actor, but aiders
and abettors are already punished as principals. To justify imposing
additional criminal liability, there must be some additional evidence that
their actions are intended to bring about the object of the conspiracy.
Conspiracies, which are really "agreements to agree" on the multitude
of decisions and acts necessary to successfully pull off a crime, pose an

16 And that, of course, is the case in the vast majority of criminal prosecutions in which conspiracy is
charged. See Marcus, Conspiracy, supra note 3, at 947-48.

17 Johnson, supra note 4, at 1188.

18 Letter from Phillip E. Johnson, Professor of Law, University of California, to author (Jan. 25, 1991)

(on file with author).
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For a time, Braverman was applied broadly °4 and stood for the principle that
one agreement could not be used as the basis of multiple conspiracy convictions.25 The
holding in Albernaz, however, greatly limited this principle. The agreement there violated
two specific drug conspiracy sections found in Title 21 of the United States Code, sections
846 and 963. Some judges took the view that the presence of the multiple conspiracy
sections should not affect the outcome0 6 because Braverman required the dismissal of
all but one conspiracy charge if only a single agreement had been shown.07 The Chief
Justice disagreed. He began by finding a Congressional intent to impose separate
punishment for the violations of two specific conspiracy statutes. "Sections 846 and 963
specify different ends as the proscribed object of the conspiracy - distribution as opposed
to importation - and it is beyond peradventure that 'each provision requires proof of a
fact [that] the other does not.""'20

Regarding the constitutional claim that multiple conspiracy charges would violate
the Double Jeopardy Clause, the Court was not persuaded. It viewed the constitutional
inquiry narrowly: "The 'dispositive question' [is] whether Congress intended to authorize
separate punishment for the two crimes. This is so because the 'power to define criminal
offenses and to prescribe punishments to be imposed upon those found guilty of them,
resides wholly with the Congress.""'2 °

The Albernaz holding, allowing multiple sentences for a single agreement, has
been used in a host of cases during the last ten years,10 and can be expected to be used
even more extensively in connection with the declared war on drugs. This principle must
be questioned, however, and not simply on the ground that it appears to conflict with

204 See, e.g., United States v. George, 752 F.2d 749 (lOst Cir. 1985); United States v. Corral, 578 F.2d
570 (5th Cir. 1978); United States v. Mori, 444 F.2d 240 (5th Cir.), cert. denied, 404 U.S. 913 (1971).

205 Of course, the conspirators could be convicted of having participated in multiple substantive
offenses if such statutory sections were, in fact, violated. The focus here is entirely on violations of
conspiracy statutes.

206 At least where the evidence on both was identical.
207 See United States v. Rodriguez, 612 F.2d 906, 926 (5th Cir. 1980) (Rubin, J., dissenting) (citations

omitted) (emphasis in original):

My brethren acknowledge the authority of Braverman but make an effort to distinguish
it, saying that it limits only "the Government's ability to fragment a single conspiracy
under the general conspiracy statute." This is not an adequate basis for reaching a
different result from the one determined in Braverman. Here there was but one
conspiracy regardless whether it is declared illegal by what my brethren consider two
discreet laws ... or by one law .... However, whether there was one statute or two,
there was one agreement and, as the Court said in Braverman: "The one agreement
cannot be taken to be several agreements and hence several conspiracies because it
envisages the violation of several statutes rather than one." I see little difference
between fragmenting a conspiracy according to the number and diversity of its
objectives in order to charge several violations of a single statute, and using the same
technique to charge violations of two statutory provisions. The teaching of Braverman
is that a conspiracy cannot be so fragmented.

Id.
208 United States v. Albemaz, 450 U.S. 333, 339 (1981). Chief Justice Rehnquist was making

reference here to the earlier double jeopardy opinion in Blockburger v. United States, 284 U.S. 299, 304
(1932), in which the Court found that the test to determine whether there were two offenses or one "is
whether each provision requires proof of a fact which the other does not." Id.

209 Albernaz, 450 U.S. at 344.
210 See generally United States v. Simpson, 901 F.2d 1223 (5th Cir. 1990); Timberlake v. United

States, 767 F.2d 1479 (10th Cir.), cert. denied, 474 U.S. 1101 (1985); United States v. Mulherin, 710 F.2d
731 (11 th Cir.), cert. denied, 464 U.S. 964 (1983).
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earlier Supreme Court precedent. The conclusion remains inescapable that individuals are
being punished more than once for having engaged in a single criminal venture, the
conspiratorial agreement. Apart from the presumed legislative intent on point, surely such
punishment must raise extremely troublesome issues of jeopardy and questions about the
reach of legislative action. The very real possibility of such a multiple sentencing scheme
leaves little doubt that conspirators now will be even more likely to seek the comfort zone
of a negotiated plea agreement.2 '

IV. WHERE ARE WE GOING?

The law of conspiracy has developed over a long and twisted path toward the
broad and powerful doctrine that is currently applied. What may be most troubling,
though, are the grave concerns present on the road yet to be traveled.

A. Mega-trials

"As a general rule, defendants who have been jointly indicted should be tried
together, particulaily in conspiracy cases. '2 12 This view has been the foundation for
multiple-defendant conspiracy trials for most of this century. When combined with the
traditional reluctance of trial judges to grant severance motions, 2 13 it insures that many
joint trials will appear in the criminal justice system. Looking to the joint trials during the
recent past,21 4 there is much concern over the complexity of future joint trials. Judge
Hodges referred to the "proliferation of conspiracy prosecutions - or, more accurately,
conspiracy counts''2'5 during the last twenty years. Judge Hodges carefully chose his
words: there truly has been a proliferation of trials involving large numbers of defendants
and charges.2 6

With these large trials, dubbed "mega-trials" by many, serious questions have
been raised about whether individual defendants can receive fair and thorough treatment
from jurors. The language of Chief Judge Bauer of the Seventh Circuit is striking:

The trial can become - and frequently does - vastly complicated and
damned near impossible to understand. The length of trials can be
measured in months with dozens and dozens of witnesses and hundreds
of documents. The result has been an increasing unease as to whether
all the defendants are securing a fair trial and a real wonder as to
whether the jurors can, as well, follow either the evidence or the
complicated instructions necessary in such an endeavor.

211 In the earlier survey, when asked what motivated prosecutors to bring a conspiracy charge where

the object offense had already been completed or attempted, significant numbers of individuals (more than
35% of the prosecuting and defense attorneys) indicated that the presence of a conspiracy charge created
advantages in connection with plea bargaining. Marcus, Conspiracy, supra note 3, at 942.

212 United States v. Cross, 928 F.2d 1030, 1037 (11th Cir. 1991).
213 See supra text accompanying notes 51-55.

214 The large cases are not only of very recent vintage. See, e.g., Capriola v. United States, 61 F.2d 5

(7th Cir.) (59 defendants), cert. denied, 287 U.S. 671 (1932); Allen v. United States, 4 F.2d 688 (7th Cir.)
(75 defendants), cert. denied, 267 U.S. 597 (1924).

215 Letter from Hodges, supra note 35.
216 Long complex trials during the past ten years have involved drugs, bonds, securities frauds,

commodities matters, currency exchanges, weapons, and banking and savings industry issues.

[Vol. I: 1
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Recently in a trial before Judge George Marovich of the
Northern District of Illinois, the government spent twelve weeks putting
on its case, the defendant spent two weeks, and the jury was out for
nearly a month before returning verdicts on 320 counts, including
conspiracy and RICO counts. The original indictment was over 700
counts but His Honor managed to shave it down by pretrial rulings.1 7

Can jurors truly understand the evidence and sort it out when the trials take
months, involve dozens of defendants and hundreds of charges allegedly occurring over
many years? One must be skeptical. Judge Aspen of Chicago refused to accept the
traditional view of the need for large joint trials in the El Rukn proceedings 218 when he
saw the serious potential for harm to individual defendants:

It has long been assumed that the advantages referred to above
adequately support a strong presumption in favor of joint trials and
against severance. Thus, to prevail in a motion for severance, a
defendant ordinarily "must show that she could not possibly have a fair
trial without a severance." However, the recent proliferation of complex,
multi-defendant trials in this district and others, prompted in large part
by RICO, has raised doubts about the foundations of this onerous
burden. Some courts, when faced with a multitude of defendants
indicted together under the expansive RICO umbrella, have questioned
the wisdom of blindly embracing the purported advantages of a joint
trial while, at the same time, disregarding the manifest difficulties pre-
sented by what is commonly called a "mega-trial.". . . Accordingly, a
strong presumption in favor of joint trials is not justified in the context
of an inordinately complex mega-trial like the one proposed here, where
the principal nexus between the charges is that the defendants allegedly
were associated with the same criminally-oriented gang.219

The threat to defendants is seen by experienced trial lawyers as an intense and
troubling problem. Jeffrey Weiner of Miami has worked as a lawyer exclusively in the
criminal justice area for the past fifteen years. He wrote of his experience:

The major change I have witnessed over the last two decades concern-
ing the prosecution of conspiracy cases is the recent recognition by a
growing number of federal judges that massive, mega-conspiracy trials
deny defendants essential constitutional rights (i.e., right to counsel,
right to due process) and take an undue toll on the judiciary and
criminal justice system. Criminal defense attorneys have voiced urgent
complaints in routine severance motions about this pernicious practice
over the last two decades as this governmental tactic has grown.
However, these complaints have largely gone unanswered by the federal
judges. The problem was, perhaps, first brought to the forefront during
the pendency of the New York Pizza-connection case, a multi-defen-
dant, mega conspiracy trial that lasted in excess of 18 months and

217 Letter from Bauer, supra note 33 (emphasis in original).

218 United States v. Andrews, 754 F. Supp. 1161 (N.D. Il.), severance order revised, id. at 1197
(1990).

219 Id. at 1171-72 (citations omitted).

1992l
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resulted in the heart attack of an NACDL member representing one of
the co-defendants. During the lawyers absence for several months, his
client's name was not even mentioned!220

If the number of large, complex trials is high, and if the tradition of resisting
severance requests remains,22' what, then, will happen in the future? The first, and easy,
prediction, is that there will continue to be more of the same, many complicated and long
trials. This prediction, though, may be too facile and itself may be open to serious
question. Dan Webb is the former United States Attorney for the Northern District of
Illinois and is currently a partner in a prominent Chicago law firm. In discussing his
concerns, he expressed his belief that changes may occur because prosecutors will come
to realize that these large trials may not be to their advantage:

As a prosecutor, Webb "convicted everybody" in the trial involving 23
Chicago police officers in the 1970s. But, he said, the facts were
relatively simple.

"A year later, in the Teamster Pension Fund case, . . . a
complicated fraud case, I lost every defendant," Webb said. "They were
not guilty on over 100 charges. What I learned and what is re-empha-
sized with the yen and Swiss franc cases is that the government has
enormous difficulty in winning the complex financial fraud cases when
it's a mega-defendant trial."

When jurors become confused, "they react against the
government, and they penalize the government and find the defendants
not-guilty or get hung," Webb said. "Jurors are the best form of street
justice. They are punishing the government for having done wrong for
indicting so many people. The government is hoisted on its own
petard. ,

222

220 Letter from Weiner, supra note 28. The court in United States v. Salerno, 937 F.2d 797, 799 (2d

Cir. 1991) (citations omitted) was candid in its discussion:

For better or for worse, our circuit in recent years seems to have been the
locus for "megatrials". ("This appeal stems from what can only optimistically be
called an aberration in the federal judicial system - the RICO megatrial."); ("The
[RICO pattern] problem is of serious consequence because a RICO trial often becomes
a 'megatrial' with large numbers of unrelated defendants -- charged with unconnected
wrongs - tried together under the rubric of a single conspiracy.").

Defendants are often heard to complain that the government benefits from
the ambiguity and confusion which accompanies these gargantuan indictments; despite
the complaints, we have responded, sometimes grudgingly, by affirming the lion's
share of the convictions in spite of our concerns about the unruliness of such cases.

Similarly, defendants often complain that, because of the diversity of proof
admissible in such an enormous case, they suffer not only from "prejudicial spillover,"
such as occurs "where a minor participant in one conspiracy was forced to sit through
weeks of damaging evidence relating to another," but also from prejudice transferred
across the line separating conspiracies, or defendants, "so great that no one really can
say prejudice to substantial right has not taken place."

Id.
221 This tradition is beginning to change in some important ways. See infra text accompanying notes

226-33.
222 Donna Gill, Megatrials: Take-a-Number Justice, CHI. LAW., May 1991, at 1, 55. Some

prosecutors will still resist severance under any circumstances. Note the exasperation expressed by the judge
in the Andrews case:

[Vol. 1: 1
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Defense counsel will certainly continue to push for smaller and more compact
trial groupings. Prosecutors may have the incentive in some matters to charge in smaller
numbers. Other pressures may also become pronounced as experience with these "mega-
trials" becomes more publicized and more controversial. The most striking development
in recent times, and one which can be expected to be repeated, is action taken by trial
judges to split apart these large cases.223 Trial judges have begun, in Judge Bauer's
words, "sua sponte requiring the prosecution to make elections and severing both counts
and defendants.'224 Even critic Weiner shares this perception. "[Recently] several
enlightened district court judges have granted severances citing fairness to the defendants
and the intolerable burden to the criminal justice system produced by these mega-
trials."225

Among the most prominent judges acting to limit the size and scope of trials was
Judge Aspen of Chicago in the El Rukn case discussed above.226 There, in ordering
severance, he wrote:

It is fanciful to believe that any jury would be able, or even willing, to
intelligently and thoroughly deliberate over the enormous volume of
evidence expected at a single trial of this action. In its present form, the

Because at this stage of the proceedings the government is the only party with
complete knowledge of the evidence that it will present in this case, it is in the best
position to suggest an efficient and effective severance plan. However, unfortunately,
it has declined our previous requests to participate in the formulation of such a plan.
On two separate occasions we gave the government an opportunity to set forth a
scheme to sever this unwieldy indictment .... Unfortunately, on both of these
occasions the government refused and instead insisted that the case could only be tried
as indicted.

Andrews, 754 F. Supp. at 1181 (footnote omitted).
223 Some, including Judge Aspen, are not encouraged with respect to involvement by the appellate

courts in this area: "After a lengthy trial resulting in conviction, the denial of severance is, understandably,
rarely overturned .... Simply put, appellate courts, by virtue of their role in the judicial system, are not in a
position to effectively deter the mega-trial."
Andrews, 754 F. Supp. at 1180-81 (footnote omitted). See United States v. Olivo-Infante, 938 F.2d 1406,
1409 (1st Cir. 1991) (citation omitted):

A district court's denial of a motion to sever "is addressed to the discretion of the trial
court and should not be reversed without a strong showing of prejudice." We will
reverse only if that discretion is abused, denying the defendant a fair trial and resulting
in a miscarriage of justice.

Id.; see also United States v. Greer, 939 F.2d 1076, 1095-96 (5th Cir. 1991). There are cases, however,
which show the more assertive nature of appellate courts in this area. See, e.g., United States v. Davidson,
936 F.2d 856, 861 (6th Cir. 1991), in which the court concluded that the defendant was denied a fair trial.
Id. In Davidson, a co-defendant was tried in absentia and evidence offered against that co-defendant had a
"spillover effect" on the defendant. Id.; see also United States v. Nicely, 922 F.2d 850, 860-61 (D.C. Cir.
1991):

The government overreached in joining these two conspiracies in a single indictment.
While reviewing courts can and do indulge a presumption in favor of joinder to serve
the interests of judicial economy, we cannot condone the government's sloppy
assimilation of charges that have no logical relationship to one another and whose
joinder infringes on defendants' constitutional rights to a fair trial. "Symbiosis" is no
substitute for an articulable connection between otherwise disparate conspiracies.

Id.
224 Letter from Bauer, supra note 33.
225 Letter from Weiner, supra note 28.

226 See supra text accompanying notes 56-65.

1992]



WILLIAM AND MARY BILL OF RIGHTS JOURNAL

trial would involve twenty-two to twenty-nine defendants accused of
over 150 factually separate criminal acts spanning a period of over
twenty years and involving at least twenty-five different provisions of
the state and federal penal codes. The government concedes that the
volume of evidence at such a trial would be "massive," and we find that
solely by virtue of its volume the evidence would be equally "complex."
After this long and arduous trial, the jury would be required to sift
through a virtual warehouse of evidence to determine what items were
presented against which defendant and as to which criminal act. It
would then be obliged to resolve a plethora of difficult factual issues
and to strictly apply the detailed and complex law as provided by
hundreds of pages of jury instructions. The inevitable length of such a
trial dramatically increases the difficulty of this Herculean task. Both
common sense and scientific study dictate that as the volume of
evidence and corresponding length of trial increases, the degree and
quality of jury comprehension decreases proportionately. To expect any
jury to accurately recall and appraise the vast amount of detailed
testimonial and documentary evidence it heard many months or even a
year earlier is unrealistically optimistic.227

The ruling of New York Federal Judge Weinstein in United States v. Gallo228

received widespread attention. In that case the government charged sixteen individuals
with organized crime acts over two decades.229 Judge Weinstein wrote that the case was

227 Andrews, 754 F. Supp. at 1176 (citations and footnotes omitted).

228 668 F. Supp. 736 (E.D.N.Y. 1987).

229 In another major organized crime case in the Second Circuit the court on appeal affirmed the

denial of the severance motions but developed specific rules regarding these large cases. The court
discussed its "misgivings about trials of this magnitude."

We are aware that lengthy multi-defendant trials may provide certain benefits in terms
of the judicial system, however, they also can have disadvantages. We recognize the
evident disadvantages which can occur in these mega-trials; we also recognize that
district judges must retain a considerable degree of discretion in determining whether,
on balance, the fair administration of justice will be better served by one aggregate
trial of all indicted defendants or by two or more trials of groups of defendants.
However, we believe that some benchmarks ought to be set out to guide the exercise
of that discretion. First, the district judge should elicit from the prosecutor a good-
faith estimate of time reasonably anticipated to present the government's case. Though
the prosecutor's estimate should not become the subject of a contested hearing, the
judge need not accept the estimate without question but should be free to make an
independent assessment based on various factors including the number of defendants,
the time and territorial scope of the crimes charged, the number of witnesses likely to
be called, and the number and size of exhibits likely to be introduced, including
wiretaps.

United States v. Casamento, 887 F.2d 1141, 1151-52 (2d Cir. 1989), cert. denied, 493 U.S. 1081, 495 U.S.
933, and 495 U.S. 958 (1990). The Second Circuit is hardly the first court to raise these concerns on
appeals. More than 60 years ago the Tenth Circuit in Marcante v. United States, 49 F.2d 156, 158 (10th Cir.
1931) (23 defendants had been tried at the same time) wrote:

Furthermore, the practice of submitting to a jury, in one trial, the question of the guilt
of thirty or fifty citizens, where the testimony as to each is different, is not to be
encouraged. It is extremely difficult for an experienced trial judge to trace the skeins
of scattered testimony to so many individuals; with inexperienced jurors, such compli-
cated testimony is too apt to become but a confused jumble, and a verdict too apt to
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of a complex and "labyrinthian nature."23 He remarked that "[a]s the number of counts
and defendants in an indictment increases, 'it is obvious' that the resultant complex trial
record makes it more difficult for a jury to keep straight the specific evidence and charges
against each defendant. '23' As a result, he ordered the massive trial broken into separate
trial segments. 2  This judicial behavior must be applauded. Undoubtedly there will be
cases in which jurors can sort the evidence against the many defendants. Still, when there
will be months and months of testimony against many various defendants, judges and
prosecutors should retain a healthy degree of doubt concerning the ability of jurors to
achieve true justice. 3

Thank God occasionally a jurist will say... "Enough is enough, and
justice requires a severance. ' 234

represent an impression that the defendants are guilty of something, with little refer-
ence to the crime with which they are charged.

Id.
230 Gallo, 668 F. Supp. at 739.
231 Id. at 749.

Trials in these "monster" cases have constituted an enormous burden on the courts, as
well as on defendants, the defense bar, jurors, and even prosecutors. The court must
coordinate the schedules of scores of persons for months on end. The absence of one
juror, one defendant, one defense attorney, one prosecutor, or even some witnesses,
can throw a clog into the trial that brings it to a halt. Some of these trials are now
continuing for well over one year, with comparable time spent on pre-trial matters.

Id. at 754 (citation omitted).
232 Id. at 758-60. His order carefully severed the case based upon the parties, the time frame, and the

evidence to be offered against individuals.
233 Some of the cases currently being tried must raise tremendous questions about the ability of an

individual defendant to get a fair trial. Judge Weinstein in the Gallo case referred to three. One involved a
17-month trial where over three years had gone by between indictment and verdict; another was a trial which
was still going on more than four years after the indictment had been returned; and a third trial took four
months for jury selection and was estimated to run for over a year. Id. at 754. Judge Aspen in the Andrews
case also discussed some of these incredibly difficult cases, such as United States v. Phillips, 664 F.2d 971
(5th Cir. 1981) (only 120 pages of a 12,000 page transcript related to the defendant's activities), cert. denied,
457 U.S. 1136 and 459 U.S. 906 (1982); United States v. Morrow, 537 F.2d 120 (5th Cir. 1976) (25 pages
of testimony related to the defendant out of a total record of more than 50 volumes); United States v. Kelly,
349 F.2d 720 (2d Cir.) (in a nine-month trial the defendant's name was first mentioned three months into the

case and then only briefly thereafter), cert. denied, 384 U.S. 947 (1965). United States v. Andrews, 754 F.
Supp. 1161, 1172 (N.D. I11. 1990). See also this statement by former trial judge and now United States
Circuit Judge Patrick Higginbotham:

I see little justification for multiple indictments with counts numbering in the hun-
dreds. Of course, the decision to prosecute, as well as much of the composition of the
charges themselves, is within the constitutionally fenced preserve of the Executive
Branch of government. Once the indictments are signed and filed, however, I take the
view that the matter of prosecution becomes a shared responsibility between the
Article 2 and 3 branches of the government. [As a trial judge] I have had some
success in severing out and sequencing trials to overcome the problems of the unduly
lengthened indictment.

Judges Manual for the Management of Complex Criminal Jury Trials § 2.7 at 10-11 (1982).
234 Defense attorney Harvey Silets, quoted in Gill, supra note 222, at 55.
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B. What is the Point of this Crime?

Some time ago, in an influential article, Professor Phillip Johnson asked whether
the criminal conspiracy doctrine served any useful purpose in our justice system. The title
of the article gives his answer, "The Unnecessary Crime of Conspiracy. '"235 Other
theories - accomplice liability, the crime of solicitation, completed crimes - would,
Johnson argued, handle the vast majority of matters that would otherwise be prosecuted
as conspiracies." 6 Other commentators, including this writer, agreed in principle with
Johnson but felt that the conspiracy crime served an important purpose in the relatively
small number of cases involving large-scale agreements spanning the country (and,
increasingly, the world).237 Judge Thomas Flannery of the District of Columbia stated
the proposition nicely:

Conspiracy charges should be utilized in prosecutions against major
criminals and those law breakers who are engaged in sophisticated
criminal endeavors involving violation of the public trust such as, the
savings and loan scandals, bank fraud and other crimes involving
defendants who had planned and committed very serious crimes. 238

Viewing the manner in which conspiracy cases are actually charged must give
serious pause to Johnson's critics; we must ask the question, do we really need the crime
of conspiracy in today's world? At one end of the spectrum, in support of Johnson's view,
is the way in which conspiracy crimes are brought. Conspiracy is charged in many cases
in which simpler and narrower crimes would handle the legislative goals quite nicely. The
point was made by Judge Flannery: "I have had cases brought in my court charging two
defendants in a conspiracy count involving three or four sales of narcotics where the
alleged duration of the conspiracy was several weeks. This to me is an example where
the use of the conspiracy charge is abused." '239 In such cases, it can hardly be said that
the government is going after sophisticated criminal endeavors, arguably the basis for the
retention of conspiracy law.

At the other end of the spectrum, where the government really prosecuted large
criminal groupings, the conspiracy doctrine traditionally worked well as a tool - actually
the only tool - to join individuals and crimes in a manner comprehensible to jurors.
Increasingly, however, the federal. and state RICO statutes take that role. With a
broadened scope of enterprise liability, as opposed to agreement responsibility,24 ° the
government can prosecute people and offenses which it could not prosecute under the
relatively narrower conspiracy doctrine.24 ' Judge Aspen in the Andrews case explained
the breadth of the RICO doctrine in terms of the rules regarding joinder of parties and
defendants:

235 Johnson, supra note 4, at 1137.

236 Without the attendant and - it is believed by many - undue advantages for the government, such

as the rules of venue, the co-conspirator declaration doctrine, consecutive sentencing, and the wide
complicity rules.

237 Marcus, Conspiracy, supra note 3, at 966.

238 Letter from Flannery, supra note 77.

239 Id.

240 See supra notes 70-75.

241 The advantages for the RICO prosecutions are many, including the breadth of enterprise liability,

forfeiture rules, and the basic notion that a convicted defendant - even in a relatively minor white collar
endeavor - will be viewed as a racketeer.
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This case provides a vivid example of the broad charging authority that
RICO has conferred to the government. Prior to RICO, the scope of a
proper indictment under Rule 8(b) was largely restricted to the number
of individuals who could conspire to commit a single substantive crime.
RICO removes this natural "ceiling" by making it a crime to agree to
the commission of a "pattern of racketeering," which can include a
limitless number of substantive crimes and, consequently, a limitless
number of conspirators. Thus, RICO evades the practical limitations of
group conduct that Rule 8(b) places on the scope of an indictment.
"[T]he government, through its ability to craft the indictment, is the
master of the scope of the charged RICO conspiracy .... [It] can be
broad or narrow depending on the number of predicate crimes within
the scope of the agreement that the government chooses to identify."

Here, for example, the government could have indicted an
additional 21 alleged El Rukn conspirators who were indicted separately
in another case in this district. The defendants there include those who
allegedly were the drug suppliers to the organization and El Rukn
members who held positions as "ambassadors," the organization's fourth
level of command. The indictment here could also have included a
multitude of named unindicted co-conspirators. Further, if the breadth
of the alleged El Rukn enterprise is as expansive as the government
suggests, the defendants indicted here could number in the hundreds, or,
theoretically, even in the thousands. Such an indictment would
presumably comply with Rule 8(b) as long as each of the defendants
allegedly agreed to the "overall objective," a violation of RICO.242

Having concluded that conspiracy need not be seen as a vital force in terms of
the ordinary street crime situation or even the large scale joint criminal endeavors, am I
suggesting that the crime of conspiracy will disappear soon? Not at all. Conspiracy is an
effective and logical way to present a large case involving many defendants and multiple
counts. Moreover, in many jurisdictions the government does not use RICO often, and
many people perceive that it may be "overkill" in cases other than the most serious
endeavors.243 No, the crime of conspiracy will survive for the foreseeable future.
Indeed, virtually all respondents view conspiracy as a major weapon in the government
arsenal2" and believe that it will continue as such. District Judge Bilby of Arizona
stated that conspiracy "is a tool that is overused and I predict will be used even more in
the future." '245 Judge Mikva of the United States Court of Appeals for the District of
Columbia Circuit wrote, "I think that the use of the conspiracy tool will ebb and flow as
the society gets more or less concerned about white collar crime, organized crime and
organized violent crime." '246 Judge Schroeder of the Ninth Circuit was able to "foresee

242 United States v. Andrews, 754 F. Supp. 1161, 1170 n.9 (N.D. Ill. 1990) (citations omitted).

243 See supra text accompanying notes 76-80.

244 Robert Brosio, then Chief Assistant United States Attorney in Los Angeles, now head of the

Federal Drug Enforcement Agency, commented that "[i]n virtually every multiple defendant case there is a
conspiracy charge, except those cases where the substantive offense does not involve any serious conspiracy,
such as bank robbery or check theft."' Marcus, Conspiracy, supra note 3, at 947 n.74.

245 Letter from Bilby, supra note 38. Judge Bilby stated the matter succinctly: "[The conspiracy
offense] will undoubtedly be used more frequently; the obvious evidentiary advantages make it too attractive
not to be used." Id.

246 Letter from Mikva, supra note 89.

1992]



WILLIAM AND MARY BILL OF RIGHTS JOURNAL

conspiracy to remain a major tool in the future for the prosecution of white collar, violent
and organized crime.'247 Judge Flannery's thoughts complete the predictions:

It seems to me that prosecutors will use conspiracy as the basis for
bringing such prosecutions with increasing frequency. The advantages
in bringing such prosecutions are heavily weighted in favor of the
prosecutors and I can perceive no reason why prosecutors will use this
powerful and effective tool with less frequency in the future.24

.V. CONCLUSION: REINING IN CONSPIRACY

Standing alone, the criminal conspiracy doctrine casts a very wide net, indeed.
Increasingly, though, it does not stand alone, but instead it becomes an even more potent
force when combined with substantive crimes and new statutory devices such as
RICO.249 RICO raises special concerns because, when joined with traditional conspiracy
doctrine, it creates a remarkably broad and vague new offense, agreeing to engage in
enterprise activities.

In a recent drug case Judge Jones of the Sixth Circuit discussed his fear of the
wide conspiracy net, though this fear would be just as applicable to other commonly
charged conspiracy matters, such as fraud, weapons, or financial claims:

Furthermore, I have a growing fear that casting a conspiracy net will
become a catch-all method charging anyone caught in the vicinity of
illegal drugs. Such a catch-all could then be used to convict purely
innocent persons, albeit unintentionally. The government's burden of
proof is not lessened when cocaine is involved.25 °

Judge Jones' uneasiness, while important, has been with us for many years. Certain
features today, however, make the conspiracy offense a matter of intense concern. The
crime now is charged quite often. It allows for joinder of offenses and parties into giant
"mega-trials." To some it now appears easier to gain convictions of individual, non-
essential parties.2z ' And the punishment for the convicted conspirator has become
severe in terms of both the agreement itself and other crimes allegedly committed in
furtherance of it.

247 Letter from Schroeder, supra note 48.

248 Letter from Flannery, supra note 77.

249 In almost no major RICO case involving more than one defendant (by the very terms of RICO

there must be multiple parties) would the RICO charge stand alone; at least one conspiracy charge and

sometimes many more would be present. See, e.g., United States v. Coonan, 938 F.2d 1553 (2d Cir. 1991)
(the well-publicized prosecution of the "Westies" gang in New York).

250 United States v. Martin, 920 F.2d 345, 351 (6th Cir.) (Jones, J., dissenting), cert. denied, Ill S.Ct.

2038 (1990).
251 Reading the cases, one is struck by the broad language that the courts use to affirm convictions of

individuals who make claims based upon their own respective, individual culpabilities. See, e.g., United
States v. Keats, 937 F.2d 58 (2d Cir.), cert. denied, 112 S.Ct. 399 (1991) (allowed for conspiracies based

upon the defendants' link with unknown co-conspirators); United States v. Juarez-Fierro, 935 F.2d 672, 677
(5th Cir. 1991) (held that all elements may be shown by circumstantial evidence and that even "circumstanc-
es altogether inconclusive, may, by their number in joint operation ... be sufficient to constitute conclusive
proof'); United States v. Jackson, 935 F.2d 832, 844 (7th Cir. 1991) (held that individual conspirators do not
need to know or participate in "'every detail of the conspiracy, or to know all the conspiracy's members"').
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It is time to refocus attention on the crime of conspiracy, particularly on the
reason for having such a joint endeavor offense. The offense exists, as the Supreme Court
and many others have stated repeatedly, because of a deep concern with the danger
created by the joint activity of serious and determined criminals.252 To that end, let us
go beyond the somewhat trivial arguments concerning individual culpability and
responsibility with theories such as the unilateral approach and the elimination of the
consistency rule; instead let us concentrate on deterring and punishing group conduct. Let
us develop a heightened need for government showings of intent for individuals to join
together and of combined efforts of individuals to become a true danger to the
community. The Seventh Circuit in United States v. Townsend? 3 stated the point
concisely and well:

Learned Hand described the conspiracy charge as the "darling of the
modern prosecutor's nursery." Its attraction has not diminished with the
passage of years; nor, consequently, has the need for courts to harken
back to the basic principles underlying conspiracy liability when
reviewing closely the evidence supporting such charges.254

The conspiracy offense should be used to punish groups of people for joining
together to commit crimes. This seems a basic and somewhat modest proposition. This
goal can be achieved best by insuring that defendants receive careful attention individually
and not as part of a set of twenty to fifty defendants. It can also be achieved if it is the
conspiracy which is punished and not other crimes, albeit related. For those other crimes
ample mechanisms exist for punishment, including traditional accountability principles and
other substantive offenses. It is time to rein in the conspiracy crime so that it serves its
true purpose and does not become a basis for challenging the fairness and process of our
criminal justice system.

252 The trial judge in United States v. Lopez, 937 F.2d 716, 725 (2d Cir. 1991) (citation omitted) was

so taken with the group danger notion that he instructed the jury about it:

In the portion of the conspiracy charge to which the defendants object, the district
judge stated that conspiracy poses "a greater potential threat to the public interest than
the illegal activity of a single individual since it often makes possible the attainment of
ends more complex than those which an individual acting alone could accomplish."
Defendants claim that this statement biased the jury against them. However, it was
well within the district judge's discretion to attempt to clarify the meaning of conspira-
cy for the jury, and the district court's definition is almost identical to a description of
conspiracy given by the Supreme Court.

Id.
253 924 F.2d 1385 (7th Cir. 1991).
254 Id. at 1416 (citation omitted),(quoting Harrison v. United States, 7 F.2d 259, 263 (2d Cir. 1925)).
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