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alleging that the physician's error was obvious to a layperson 
necessarily would entail the conclusion that it was obvious to the 
patient; negligence by a nurse for not speaking up would mean 
negligence by the patient as well. On balance, judging obvi
ousness from the viewpoint of laypersons is therefore 
unsatisfactory. 

B. Substantial Departure 

Although a number of courts rely on a test of obvious error 
or clear contraindication, the defendant hospital in Poor Sisters 
of St. Francis v. Catron122 offered as a test the requirement that 
employees speak up about substantial departures from proper 
medical treatment. This formulation, not yet adopted by any 
court, seems to take the focus of analysis away from the observ
ing employee and shift it to the physician whose improper con
duct is observed by the employee. The departure must refer to 
the physician's departure from the usual standard. 

Yet the same problems of interpretation complicate this 
standard that complicate the obvious formula. What is "sub
stantial" is, after all, in the eye of the beholder. A substantial 
departure could mean a departure deviating so sharply from the 
norm that even a layperson would recognize it. In this version, 
the test is similar to the Byrd suggestion that maltreatment 
must be obvious even to a layperson.123 On the other hand, if 
there is a difference between the Poor Sisters and Byrd stan
dards, a substantial departure is one that would cause layper
sons to observe that something was amiss, but not that it was 
obviously or substantially amiss. Again, substantiality could be 
intended to refer to the employee's perspective, not the layper
son's. A court using this test might find liability for not speaking 
up when a nurse or other employee would regard the physician's 
acts as a substantial departure from the ordinary. Or perhaps 
the requirement means that substantial departures are those va
rying so extremely from the normal physicians' standard of care 
as to be recognizable as departures by a hospital employee, but 
not necessarily as substantial departures. The substantial depar
ture rule, in short, is at least as ambiguous as the obviously neg
ligent rule. 

122. 435 N.E.2d 305, 307 (Ind. Ct. App. 1982). 
123. Byrd, 202 N.C. at 341, 162 S.E. at 740. 
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C. Any Departure 

In Poor Sisters of St. Francis, the court rejected the sub
stantial departure rule, holding instead that a hospital employee 
must speak up about a physician's treatment that is simply "not 
in accord with standard medical practice. "~24 Evidently the court 
used "not in accord with" to mean something like "any depar
ture from." The defendant hospital's proposed jury instruction 
stated a requirement for its employees to speak up whenever a 
physician's treatment was "a substantial departure from ac
cepted medical standards. "125 The court's choice of "not in ac
cord" thus appears to be in pointed contrast to the hospital's 
suggested instruction. 

On its facts, Poor Sisters of St. Francis126 is a good case for 
suggesting that nurses should speak up about any departure 
from standards. A physician inserted an endotracheal tube into 
a patient who had breathing difficulty and left it in place for five 
days. The patient's larynx became scarred, resulting in either 
permanent or long-term impairment to her breathing and speak
ing. Testimony at the trial showed that both nurses and inhala
tion therapists knew that as a rule of thumb, endotracheal tubes 
should be left in place for three days at most. 

The court, then, simply required nurses and therapists to 
speak up about a possible maltreatment of which testimony 
showed they were well aware. Unfortunately, the court's lan
guage was far broader than its holding and appears to state a 
general rule that would define a hospital employee's duty by re
ferring to a physician's conduct. Indeed, the rule, though per
haps used to reach a sensible result in the case, seems patently 
wrong. Surely there will be cases in which a physician's depar
ture from the norm would not be recognized by a hospital em
ployee, like a nurse, or even by a physician trained in a different 
specialty. If there were no such cases, there would be no need for 
expert testimony by physicians in malpractice cases; any hospi
tal employee could testify to a physician's departure from medi
cal standards. Of course, courts have not relaxed the require
ment for expert testimony to anything approaching that degree. 

124. Poor Sisters of St. Francis, 435 N.E.2d at 308-09. 
125. Id. at 307. 
126. Id. at 308. 



1986] WHEN DOCTRINES COLLIDE 119 

If a nonphysician employee is not qualified to testify to a physi
cian's maltreatment, then the same employee should not be lia
ble for not speaking up about that maltreatment. One doubts 
that the court would adhere to its own rule in a less compelling 
case. 

D. Employee training 

In a less compelling case, the most likely modification to an 
any departure rule would be to refine the requirement so that an 
employee must speak up about any departure that the employee 
should recognize as such. As modified, the rule makes far more 
sense, and conforms to the court's actual holding in Poor Sisters 
of St. Francis. Several other courts have also implicitly recog
nized this standard. 

In Brook v. Saint John's Hickey Memorial Hospital/27 for 
example, the Indiana Supreme Court considered an action 
against a hospital for the alleged negligence of an X-ray techni
cian. A radiologist administered a necessary injection into a 
child's calf muscle, an unusual site for injections. X-ray techni
cians observed, but said nothing. Four months later the child 
developed a shortening of the achilles tendon that may have 
been due to trauma at the injection site. The child's parents 
sued the hospital on the theory that the technicians were obliged 
to report the unusual injection site to the hospital administra
tion. The court concluded that a directed verdict in favor of the 
hospital had been proper: the plaintiffs had introduced no evi
dence that the technicians were "qualified by any training to 
know the propriety of injection sites."~28 The court noted that 
technicians were required only to graduate from a two-year 
training program, and had no requirement of licensure.129 

127. 269 Ind. 270, 380 N.E.2d 72 (1978). 
128. Id. at 273, 380 N.E.2d at 74. In fact, there appears to have been evidence 

concerning the technicians' training. One of the plaintiff's experts testified to the proper 
knowledge of X-ray technicians. The expert, trained in both law and medicine, seems to 
have been viewed with some suspicion by the court: his testimony was dismissed as "so
phistic" and "pure speculation."Id. at 274, 380 N.E. 2d at 75 (emphasis in original). 

129. Id. at 274, 380 N.E.2d at 75. The court may have been additionally persuaded 
to its result by the fact that the radiologist did not appear to be negligent in selecting 
the injection site. A court hardly would be interested in ordering a new trial for a techni
cian's failure to report something that the evidence showed was perfectly proper in the 
first place. Medical literature cautioned against injections in the buttocks or thighs of 
small children. The physician had decided to give the injection in the calf muscle as the 
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The absence of licensure is irrelevant only in that it sug
gests a low degree of training and knowledge. By implication, an 
employee with more training and knowledge would be required 
to speak up. Interpreted in this fashion, the opinion implies that 
an employee who could recognize a physician's departure from 
customary care should speak up about it or risk liability. 
Whether the court would actually reach this implicit holding in 
an appropriate case is another question. 

A similar view appears in Walker v. United States/80 a suit 
brought in 1982 under the Federal Tort Claims Act.131 The 
plaintiff, a retired military serviceman, entered a military hospi
tal for kidney surgery. The operating physician, whom the court 
found to be an independent contractor and therefore not a gov
ernment employee, stitched an internal incision with nonabsorb
able filament. A kidney stone later formed around the filament 
and necessitated further surgery. The plaintiff's case against the 
gqvernment for the operating physician's acts was dismissed be
cause the Federal Tort Claims Act immunized the government 
for the acts of independent contractors.132 

More importantly, the plaintiff's case against other operat
ing room personnel failed as well. The court found that neither 
an orthopedic surgeon, who was present during the operation 
but did not perform the surgery, "nor any of the other Hospital 
personnel in the operating room knew, or by training should 
have known, whether the use of a nonabsorbable suture . . . 
might cause the formation of kidney stones . . . . Hence, none 
of them could have acted negligently by failing to object [to its 
use]."133 Like the Brook court, however, the court in Walker did 
not state what conditions were necessary to a finding of liability. 
It merely decided that liability could be found when an em
ployee is not trained to know that a physician's treatment is 
improper.134 

A requirement to speak up about any departure the em
ployee is trained to recognize is more sensible than a require-

next largest muscle mass. Id. at 273, 380 N.E.2d at 74. 
130. 549 F. Supp. 973 (W.D. Okla. 1982). 
131. 28 u.s.c. § 1346(b) (1982). 
132. Walker, 549 F. Supp. at 975-76. 
133. Id. at 979. 
134. Id. 
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ment to speak up about any departure at all. Yet, this require
ment is unnecessarily limited because it focuses on training to 
the exclusion of experience. An X-ray technician, for example, 
could have observed hundreds of injections given to children and 
would have noticed that none of them were given in the calf 
muscle, despite a lack of training on the procedure. Quite apart 
from formal training, an employee acquires knowledge through 
experience about normal medical practice. Accordingly, there is 
no reason to confine the inquiry to the employee's training 
alone; a focus on what other, reasonable employees would do 
under the circumstances would necessarily take both training 
and experience into account. 

IV. RESPONDEAT SUPERIOR AND "THE HosPITAL" 

In contrast to those cases that describe liability in terms of 
an employee's obligation to speak up, another line of cases has 
cast liability rules in the form of hospital duties or hospital stan
dards of care.135 The cases are typically based on respondeat su
perior, not corporate negligence. When a court uses the term 
"hospital" in a respondeat superior case, it ought to use it as a 
metaphor; it should mean the hospital as employer of an em
ployee alleged to have been negligent. Unfortunately, in some of 
these cases, the repeated reference to "the hospital" prevents a 
focus on the nurse or other employee who should speak up and, 
consequently, diverts attention from the question of what testi
mony or evidence can be used to show the employee's negli
gence. Perhaps this oversight is merely a drawback of an over
reliance on a convenient shorthand, but one suspects it is also a 
manifestation of the commentators' and courts' increasing atten
tion to hospitals as corporate entities under the corporate negli
gence theory. 

The court in Bost v. Riley186 suggests the latter influence. 
This court treated the case, discussed above, 137 as one of corpo
rate negligence. In reviewing other North Carolina cases that 
had "implicitly" adopted the theory, the court mentioned Byrd 

135. Alden v. Providence Hosp., 382 F.2d 163, 166 (D. C. Cir. 1967) (hospital duty); 
Darling, 33 m. 2d at 330-31, 211 N.E.2d at 256-57 (hospital standard of care); Johnson v. 
Saint Bernard Hosp., 79 ill. App. 3d 709, 716, 399 N.E.2d 198, 204-05 (1979) (discussing 
both). 

136. Bast, 44 N.C. App. 638, 262 S.E.2d 391. 
137. See supra text accompanying notes 46-49. 
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v. Marion County Hospital, 138 the 1932 case in which a nurse 
was present while a physician directed that a patient remain 
under a heat treatment too long.139 The Bost opinion character
ized Byrd as holding that "[t]he hospital has the duty not to 
obey instructions of a physician which are obviously negligent or 
dangerous. "140 

The characterization of Byrd as implicitly adopting the ap
proach of corporate negligence is strained. The suit was brought 
against the nurse personally and against the hospital's proprie
tor personally under respondeat superior. Byrd was, therefore, a 
simple case of nursing negligence. The characterization would 
not matter, except that it led the Bost court to overlook the pos
sibility of nursing negligence in that case.141 

This reference to the "hospital" as an entity arises occasion
ally in hospitals' defenses to speaking up cases in the form of an 
assertion that "a hospital cannot practice medicine."~42 Evi
dently this statement means that corporate entities like hospi
tals cannot obtain a license to practice medicine. Certainly, a 
hospital as such cannot practice medicine, just as it cannot go to 
medical school or take an exam. Individuals can do all these 
things, however, and can be employed by a hospital, which can 
have respondeat superior liability for their negligence. That "a 
hospital cannot practice medicine" is simply incorrect if it refers 
to a hospital as an employer of physicians; if it refers to the hos
pital solely as an entity, it is correct, but irrelevant. 

If assertions about hospitals as such were confined to de
fendants' arguments, no harm would result. But courts also fre
quently refer to the "hospital" in a way that steers their atten
tion away from the direct question of employee negligence. 
These cases, including some speaking up situations and some 
situations of employee negligence alone, posit a variety of hospi
tal duties. These duties, like the duties imposed directly on em-

138. Byrd, 202 N.C. 337, 162 S.E. 738. 
139. Bast, 44 N.C. App. at 647, 262 S.E.2d at 396. 
140. Id. at 647, 262 S.E.2d at 396 (emphasis added). 
141. See supra text accompanying notes 46-49. 
142. See Johnson v. Saint Bernard Hasp., 79 ill. App. 3d 709, 718, 399 N.E.2d 198, 

205 (1979); Fiorentino v. Wenger, 19 N.Y.2d 407, 414-16, 227 N.E.2d 296, 299-300, 280 
N.Y.S.2d 373, 378-79 (1967); see also Slawkowski, supra note 12, at 468 ("hospitals do 
not practice medicine"). 
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ployees, 143 vary among different jurisdictions. For example, some 
courts state that a hospital has an obligation to exercise the 
same degree of care for its patients that other similar hospitals 
would exercise.144 Many courts have stated that hospitals must 
give patients the care that their known condition requires, 145 or 
the care that their patients' condition, whether actually known 
or reasonably knowable, requires.146 Other courts have tried to 
combine these standards by saying that a hospital has a duty "to 
give the patient such reasonable care and attention as his condi
tion requires. 'This duty is measured by the degree of care, skill 
and diligence customarily exercised by hospitals generally in the 
community.' "147 Finally, one court has recognized the conflict 
between the different standards and has distinguished them by 
finding that for medical care, the standard is what other, similar 
hospitals would do; but for routine, administrative care, the 
standard is what is reasonable in light of the patient's 
condition.148 

None of these formulations is satisfactory. Combining dif
ferent standards seems reasonable on the surface: hospitals must 
give patients the care they require, a duty measured by what 
other hospitals would do. But if the duty is measured by what 
other hospitals do, speaking of the care that patients require is 
either redundant or meaningless. Neither does this formulation 

143. See supra text accompanying notes 68-121. 
144. Johnson v_ Saint Bernard Hosp., 79 Ill. App. 3d 709, 716, 718, 399 N.E.2d 198, 

204, 205 (1979); Johnson v. Misericordia Community Hosp., 99 Wis. 2d 708, 737-38, 301 
N.W.2d 156, 171 (1981). 

145. This formulation of the rule is so common that it is listed as "the" rule in 
Corpus Juris Secundum under "Hospital," § 8, which cites the following cases, among 
others, in footnote 70: Emerick v. Raleigh Hills Hosp., 133 Cal. App. 3d 575, 581, 184 
Cal. Rptr. 92, 95 (1982); Hawthorne v. Blythewood Inc., 118 Conn. 617, 623, 174 A. 81, 84 
(1934); Piedmont Hosp. v. Anderson, 65 Ga. App. 491, 497, 16 S.E.2d 90, 93 (1941); 
Paulen v. Shinnick, 291 Mich. 288, 290-91, 289 N.W. 162, 163 (1939); Flower Hosp. v. 
Hart, 178 Okla. 447, 449-50, 62 P.2d 1248, 1250 (1936) (quoting Tulsa Hosp. Ass'n v. 
Juby, 73 Okla. 243, 247-48, 175 P. 519, 523 (1918)). 41 C.J.S. Hospital§ 8 (1944 & Supp. 
1986). 

146. Foley v. Bishop Clarkson Memorial Hosp., 185 Neb. 89, 173 N.W.2d 881 
(1970). 

147. Alden v. Providence Hosp., 382 F.2d 163, 166 (D.C. Cir. 1967) (quoting Gar
field Memorial Hosp. v. Marshall, 204 F.2d 721, 725 (D.C. Cir. 1953)); see also Rice v. 
California Lutheran Hosp., 27 Cal. 2d 296, 299, 163 P.2d 860, 862 (1945) (quoting Wood 
v. Samaritan Inst., 26 Cal. 2d 847, 851, 161 P.2d 556, 558 (1945) (quoting 41 C.J.S., Hos
pitals, § 8(3), at 349 (1944))). 

148. Kastler v. Iowa Methodist Hosp., 193 N.W.2d 98, 101 (Iowa 1971). 
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specify exactly who is or is not qualified to testify to what "other 
hospitals" do. 

The last mentioned approach, that one standard applies to 
medical care and another to routine care, requires courts to 
make the distinction between medical and routine or adminis
trative activities. For years, courts in some states have made 
that distinction for another purpose: to know whether the re
spondeat superior doctrine should be applied against a hospital 
for the acts of physicians or nurses who were concededly em
ployees of the hospital.149 Until the 1960s the rule in these states 
was that a hospital had respondeat superior liability for the ad
ministrative or ministerial acts of its employees, including physi
cians and nurses, but no liability for their medical decisions.1150 

Other states rejected such a distinction.1151 But even New York, 
which made much of the distinction, finally abandoned it in 
1957 in Bing v. Thunig. 1152 Part of the reason for abandoning it, 
according to the New York Court of Appeals, was the difficulty 
of making the distinction in close cases. The court in Bing cited 
other cases as examples, finding that: 

Placing an improperly capped hot water bottle on a patient's 
body is administrative . . . while keeping a hot water bottle 
too long on a patient's body is medical. . . . Administering 
blood ... to the wrong patient is administrative ... while ad
ministering the wrong blood to the right patient is medical.1153 

These and other examples persuaded the court that the distinc
tions rested on "neither guiding principle nor clear delineation 
of policy."~154 

If courts are now to make these same distinctions in speak
ing up cases, they are likely to find the distinctions just as un-

149. Bing v. Thunig, 2 N.Y.2d 656, 143 N.E.2d 3, 163 N.Y.S.2d 3 (1957); see also 
Schoonover v. Holden, 87 N.W. 737 (Iowa 1901); Pivar v. Manhattan Gen., Inc., 279 A.D. 
522, 110 N.Y.S.2d 786 (1952). But see Parrish v. Clark, 107 Fla. 598, 145 So. 848 (1933). 

150. See, e.g., Messina v. Societe Francaise de Bienfaissance, 170 So. 801, 806·07 
(La. Ct. App. 1936) (Janvier, J., concurring); Pivar v. Manhattan Gen., Inc., 279 A.D. 
522, 524-25, 110 N.Y.S.2d 786, 789 (1952); Steinert v. Brunswick Home, Inc., 172 Misc. 
787, 789, 16 N.Y.S.2d 83, 85 (Sup. Ct. 1939), aff'd, 259 A.D. 1018, 20 N.Y.S.2d 459 (1940). 

151. See, e.g., Parrish v. Clark, 107 Fla. 598, 145 So. 848 (1933); Moeller v. Hauser, 
237 Minn. 368, 377-78, 54 N.W.2d 639, 645-46 (1952). 

152. 2 N.Y.2d 656, 143 N.E.2d 3, 163 N.Y.S.2d 3 (1957). 
153. Id. at 660-61, 143 N.E.2d at 4, 163 N.Y.S.2d at 6 (citations omitted). 
154. Id. at 661, 143 N.E.2d at 5, 163 N.Y.S.2d at 6. 
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satisfactory as the New York court did. A straightforward ap
proach, recommended in this Article, would be for courts to 
avoid trying to impose duties on the "hospital" itself, but simply 
to ask which employee observed the physician's error, and 
whether similar, reasonable employees would have spoken up 
under the same circumstances. This focus on the employee 
would allow a court to get directly to the question of who must 
testify to the employee's exercise of due care. 

V. A NEGLIGENCE FORMULA 

The permutations of obvious negligence, clear contraindica
tion, substantial departure, any departure, and any recognizable 
departure with the different viewpoints of physician, employee, 
layperson, and hospital, seem inexhaustible. One thing is clear: 
little analysis or thought has gone into the development of these 
judicially created tests of liability for failure to speak up. The 
tests are too ambiguous to be of meaningful help in future cases. 
The inevitable conclusion is that these tests are not tests at all, 
but court-imposed duties. As in many negligence cases decided 
on the basis of duty, the formulation of a specific duty is as 
much a statement of results as it is a basis for those results.11111 

That the duty concept is used merely to label the end result is , 
clear. In Byrd,I116 for example, the court dismissed the action 
against a nurse by concluding as a matter of law that the physi
cian's conduct was not obviously negligent. The court found no 
need to consider seriously what obvious meant or from whose 
viewpoint it was to be judged. 

A similar manipulation of the concept of duty can be found 
in then-circuit Judge Burger's concurring and dissenting opinion 
in Alden v. Providence Hospital.167 In Alden, a treating physi
cian had ordered his patient transferred to another facility. The 
patient was suffering from undiagnosed lung disorders and 
claimed that his transfer exacerbated his illness. He sued the 
hospital for not countermanding the physician's order. The ma
jority found that he had made out a prima facie case against the 

155. See Elam v. College Park Hosp., 132 Cal. App. 3d 332, 338, 183 Cal. Rptr. 156, 
159 (1982). 

156. Byrd, 202 N.C. 337, 162 S.E. 738. 
157. 382 F.2d 163, 166 (D.C. Cir. 1967) (Burger, J., concurring in part and dissent

ing in part). 
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hospital.1118 Judge Burger, however, challenged the majority to 
find any evidence in the record showing that the hospital had a 
duty to make its own diagnosis before discharging a patient.1119 

What makes Judge Burger,s statement so suspect is that duty is 
purely a legal requirement, to be imposed by the court.160 Du
ties, therefore, cannot be found from any evidence in the record. 
Many of the cases discussed so far show a similar lack of reason
ing: they offer purely legal conclusions framed in terms of partic
ularized duties. 

But to say that courts decide many of these cases almost 
instinctively, and then simply label the result with some sort of 
duty specification, is not to say that the cases are wrongly de
cided or that judicial instincts are flawed. Courts inevitably 
must balance a number of competing objectives in these cases; 
the formulation of duty rules is an understandable effort to ef
fect that balance. On the one hand, a too-ready imposition of 
liability provides an incentive for employees to speak up about 
everything. Constant back seat driving like this would either be
come perfunctory and meaningless or would undermine physi
cians, authority and make every medical· order the subject of 
scrutiny and debate. Just as an army cannot afford to have the 
enlisted troops question every offi.cer,s directive, a hospital can
not afford to have employees question every medical directive. 
On the other hand, requiring employees to speak up only when a 
physician,s treatment would be obviously wrong to a layperson 
goes too far in the other direction. If a nurse is trained to recog
nize when a patient is steadily bleeding to death, why should the 
fact that this is not obvious to a layperson immunize the nurse 
from liability? 

Another consideration enters the picture as well. It is possi
ble for physicians to deviate from the standard of medical care 
by falling below it. But it is also possible for a physician to devi
ate above the standard of care.161 That is, a particular physician 
may use an unusual treatment that departs from customary care 
precisely because it is superior to customary care. The calf mus-

158. Id. at 165. 
159. Id. at 168-69. 
160. PROSSER & KEEToN, supra note 14, § 53. 
161. See McClarin v. Grenzfelder, 147 Mo. App. 478, 488-89, 126 S.W. 817, 821 

(1910). 
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cle injection in Brook v. Saint John's Hickey Memorial Hospi
taP62 is such an example. The technician might well have been 
able to say-had the court inquired-that the calf muscle is not 
the usual site for injections. Yet, from all that appears in the 
case, the physician's choice was a highly intelligent one, based 
on a thoughtful consideration of past practices. Similarly, in 
Toth v. Community Hospitali63 the physician's order for re
duced oxygen administration to premature infants was a depar
ture from normal practice. Yet it was the correct order; custom
ary practice, as followed by the nurses, caused the injury. 
Requiring an employee to speak up in these cases serves no pur
pose but delay. 

To put it another way, hospital employees are faced with 
two possibilities, "type 1" and "type 2" harms.164 A type 1 harm 
is the harm to patients when an employee fails to speak up 
about a physician's maltreatment. A type 2 harm is the general 
harm to orderly hospital functioning when an employee speaks 
up unnecessarily about a physician's treatment that is either 
within the customary standard of care or better than that stan
dard. Part of a court's determination of speaking up duties may 
well turn on an intuitive feeling for which of the two types of 
errors is the more likely. If a judge thinks that physicians rarely 
err and are frequently better than average, then type 2 errors 
are more likely than type 1 errors. A liability rule responsive to 
this situation would tend to minimize speaking up behavior by 
establishing a duty based on errors obvious to a layperson. Con
versely, if a judge thinks that physicians frequently make mis
takes that could be corrected by the observing employees, then 
the likelihood of type 1 errors is much higher. A rule responsive 
to this view would center on a requirement to speak up about 
any deviation from standard practice. 

Like most tort dilemmas, the question of the relative likeli
hood of type 1 and type 2 errors is both an empirical question 
that can be answered properly only by careful studies, and an 
empirical question that in all likelihood will never be answered 

162. 269 Ind. 270, 380 N.E.2d 72 (1978). 
163. 22 N.Y.2d 255, 239 N.E.2d 368, 292 N.Y.S.2d 440 (1968). 
164. The terms come from the field of statistics, where they are used to indicate 

the different types of errors possible when deciding whether two samples derive from the 
same population. See N. DowNIE & R HEATH, BASIC STATISTICAL METHODS 129 (1965). 
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by careful studies. Even if accurate numbers are forthcoming, 
however, we can visualize the relationship among these concepts 
in a graphic way that may help in understanding what courts are 
doing in setting a variety of duties in speaking up cases. The 
starting point for this analysis is the Learned Hand cost-benefit 
formula.165 

Under the traditional Learned Hand formula, a defendant is 
liable in negligence if the cost of preventing a harm is less than 
the expected loss from that harm. That is, negligence exists if 

, B <PL 
where B is the burden or cost of preventing a harm, P is the 
probability of the harm's occurring, and L is the loss that will 
fall on the plaintiff if the harm does occur. 

At first glance, the Hand formula seems to impose liability 
in every speaking up case. Whatever the probable loss to an im
properly treated patient, the burden of speaking up-asking the 
treating physician to re-evaluate orders or asking a hospital resi
dent or chief of staff to comment or consult-appears trivial. As 
noted before, however, this narrow view would result in requir
ing employees to speak up about almost everything, well past 
the point of diminishing returns. The burden, then, may be 
viewed more accurately as the burden on the hospital as a whole 
from too much speaking up. This makes B in the formula larger 
than first appears, reflecting the possibility of type 2 errors: 
speaking up unnecessarily. 

Second, the burden on a nurse of speaking up will fre
quently be the burden of questioning a physician's orders. Ques
tioning a physician is not likely to come easily to a nurse, nor is 
it likely to be conducive to career advancement or job security. 
The authoritarian relationship of physician to nurse is therefore 
an intangible, but real, element in the burden on a nurse of 
speaking up.166 Once again, B is greater than it first appears. 

165. United States v. Carroll Towing Co., 159 F.2d 169, 173 (2d Cir. 1947). 
166. V. HENDERSON & G. NITE, PRINCIPLES AND PRACTICE OF NURSING 953 (6th ed. 

1978) ("[T]he communication and interpersonal relationships of physicians and nurses 
have been characterized ·for the most part by medical authoritarianism and nursing de
pendence."); see alsoP. ANDERSON, NURSE 222 (1978) ("[S]ince doctors don't often ask a 
nurse's opinion, I guess it's not surprising that when a nurse offers a suggestion, she 
sometimes gets a flip answer. A doctor may say, 'what are you trying to do, teach me my 
business?' "). I also base the assertion in the text on anecdotal evidence from friends who 
are or have been nurses. 
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Third, the possibility of type 1 errors needs to be figured 
into the analysis. Here, the situation gets a bit more compli
cated. In the ordinary negligence case, PL reflects a simple dis
counting of harm by the likelihood that the harm will come to 
pass. But the hospital employee observing a physician's treat
ment is one step removed from the product of P and L. The 
physician directing the treatment already will have performed a 
kind of cost-benefit analysis for different treatment options, 
weighing the benefits of the treatment against the possible 
harms from the treatment. The employee considering possible 
harm to the patient will therefore have to take into account that 
the physician already may have made an appropriate risk-bene
fit analysis. 

Any physician's treatment, in short, will involve a certain 
risk of harm or PL. What the employee in a position to speak up 
must consider is not just that risk of harm, but also the likeli
hood that the physician's exposure of the patient to that risk of 
harm was improper. The employee must discount PL by the 
probability that the treating physician has done the wrong thing 
in choosing that particular PL. Therefore, the employee's 
Learned Hand formula looks like this: 

B < P2P1L 

Here, P1 is the probability that the patient will suffer a harm of 
L from the physician's treatment; and P2 is the probability that 
the physician erred by prescribing that treatment. 

Whatever the value of P1 and P2, as probabilities they will 
each be less than one, and their product will be smaller than 
either alone. Compared to a situation in which an employee 
merely had to assess the product of P and L, the smaller product 
of P1, P2, and L reduces the number of occasions in which the 
burden of speaking up will be less than the likely harm, and 
hence, the number of occasions in which the Hand formula will 
suggest negligence for not speaking up. Although it would be dif
ficult to assign specific numbers to the two probabilities P1 and 
P2 in a particular case, it is possible to draw some inexact con
clusions about their relationship. In particular, if a physician or
ders a treatment that has a very low probability of harm (low 
P1), we would expect there to be little likelihood that the treat
ment was incorrect (low P2). Conversely, if the physician's treat-
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ment carries a very large probability of harm (high P1), we 
would expect that the treatment was far more likely to be incor
rect (high P2). 

In short, in the absence of data giving us a more accurate 
picture, we would intuitively expect that a low P1 would be 
matched by a low P2, and a high P1 by a high P2. At this level 
of accuracy, which is admittedly a pretty low level, we can sim
plify things even further and assume that the two probabilities 
P1 and P2 are directly proportional to each other; and further, 
because it eases the calculation slightly, that they are equal to 
each other. These simplifying assumptions do not alter the con
clusion, as long as the two probabilities are in fact correlated 
such that when one is low, the other is also low, and when one is 
high, the other is also high. The Hand formula now becomes: 

B < PPL 
or 

B < p2L 

For any given amount of burden in speaking up, we can now see 
graphically what PL would be, and what p2L would be in 
comparison. 

.5 

Probability 

Graph of the Learned Hand formula 
with B set at any arbitrary 
value. showing the relationship 
of L, P, and P' 
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The original Hand formula with only PL means that for any 
given burden, all the possible combinations of PL that fall above 
and to the right of the PL curve-that is, are greater than 
B-represent the area in which there is negligence. The speaking 
up situation, which is shown by the upper curve representing 
P2L, bounds a smaller area of negligence, to the upper right. 
This confirms graphically why it is incorrect for a court to re
quire employees to speak up about any deviation from a physi
cian's standard of care. The any deviation line is the line bound
ing the physician's negligence, PL. The employee's boundary is 
P2L, which intuitively corresponds with the judicial requirement 
of speaking up about obvious negligence or clearly contraindi
cated orders or something more than just any departure from 
customary care standards. 

A second look at the facts of the speaking up cases confirms 
this cost-benefit approach. In almost all of the cases finding lia
bility or allowing the issue to go to the jury, one theme is domi
nant: a patient's progressive decline over a period of hours or 
days. In Darling v. Charleston Community Memorial Hospi
tafl61 and Utter v. United Hospital Center/68 days went by 
while the patient's limb blackened and gangrene set in; in Goff 
v. Doctors General Hospital of San Jose/69 hours went by while 
the patient slowly bled to death; in Poor Sisters of St. Francis v. 
Catron, 170 several days elapsed while an endotracheal tube in
jured the patient's throat; in Alden v. Providence Hospital,171 a 
patient with several days of breathing difficulties, yellow fluid in 
the lungs, and opaque lung X-rays was nevertheless transferred 
to another hospital w~thout any diagnosis of lung disease; in Oh
ligschlager v. Proctor Community Hospital, 172 a caustic medica
tion administered intravenously slowly leaked into the patient's 
arm tissue over almost twelve hours; in Mundt v. Alta Bates 
Hospital, 173 a case similar to Ohligschlager, an intravenous solu
tion slowly leaked into the patient's arm for more than twelve 

167. 33 Ill. 2d 326, 211 N.E.2d 253 (1965), cert. denied, 383 U.S. 946 (1966). 
168. 236 S.E.2d 213 (W. Va. 1977). 
169. 166 Cal. App. 2d 314, 333 P.2d 29 (1958). 
170. 435 N.E.2d 305 (Ind. App. 1982). 
171. 382 F.2d 163 (D.C. Cir. 1967). 
172. 55 Ill. 2d 411, 303 N.E.2d 392 (1973), rev'g, 6 Ill. App. 3d 81, 283 N.E.2d 86 

(1972). 
173. 223 Cal. App. 2d 413-, 35 Cal. Rptr. 848 (1963). 
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hours before matters were attended to; and finally, in Schoening 
v. Grays Harbor Community Hospital,174 the plaintiff's condi
tion went steadily downhill for seven days before his transfer to 
another hospital. 

Conversely, a common thread in many cases denying hospi
tal liability is an allegation that a physician's maltreatment oc
curred over a relatively short period of time, or without evidence 
that the patient's condition progressively deteriorated.175 In 
Brook v. Saint John's Hickey Memorial Hospital/76 for exam
ple, the claim was that an X-ray technician should have recog
nized that a child's calf muscle is an improper site for an injec
tion. An injection is completed in a matter of seconds. In 
Johnson v. Grant Hospital/77 the hospital employees followed a 
physician's orders in unlocking a suicidal patient's room. The 
patient later left the room and jumped out of a window to her 
death, but the hospital was found not to be liable. The patient 
did not experience any progressive deterioration over the several 
hours from the unlocking of the door to the suicide. In 
Walker/78 the nonabsorbable suture would have been put into 
place within a matter of minutes. 

These cases of progressive decline make good sense both in
tuitively and in terms of the Hand formula. As time passes for a 
deteriorating patient, all of the variables-B, P1, P2, and 
L-shift toward liability. Looking at the opposite situation of a 
sudden emergency helps to show why that is so. In emergencies, 
there is a premium on quick, decisive action. Requiring employ
ees to speak up in that situation would mean forcing a rethink-

174. 40 Wash. App. 331, 698 P.2d 593 (1985). 
175. See the discussion and notes immediately following. Not all cases, however, 

neatly fit this pattern. For example, in Czubinsky v. Doctor's Hosp., 139 Cal. App. 3d 
361, 188 Cal. Rptr. 685 (1983), a surgeon ordered a nurse to leave a postoperative patient 
in the operating room and attend a second surgery with him in another room. The nurse 
resisted because hospital regulations required her to stay and assist the anesthesiologist 
in reviving the patient. The surgeon yelled at her, according to her testimony, so she left 
with him. The patient suffered a cardiac arrest with consequent injuries that the pres
ence of the nurse would have prevented. The court found her conduct to be in violation 
of the hospital's written procedures, and the hospital to be liable as her employer. This 
case represents a situation in which liability was imposed even though a patient was not 
progressively declining over an extended period of time. 

176. 269 Ind. 270, 380 N.E.2d 72 (1978). 
177. 32 Ohio St. 2d 169, 291 N.E.2d 440, rev'g 31 Ohio App. 118, 286 N.E.2d 308 

(1972). 
178. 549 F. Supp. 973 (W.D. Okla. 1982). 
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ing of the treatment or putting the patient on hold while a con
sultant is summoned. Plainly such a delay from speaking up 
would intolerably burden the administration of emergency care, 
raising B sharply. 

The probable harm to a patient from emergency treatment 
(PI * L), will vary depending on the nature of the emergency 
and the type of treatment. The Hand formula shows a perverse 
result here, however. In the usual case, negligence is defined as a 
failure to take a precaution that would cost less than the proba
ble harm resulting from not taking the precaution. The assump
tion is that taking the precaution will reduce the probable harm, 
either by decreasing its likelihood, or decreasing the magnitude 
of the harm, or both. In an emergency, taking the precaution of 
speaking up has the effect of increasing the probable harm. An 
emergency is a situation that by definition requires prompt ac
tion, and speaking up delays that prompt action; a delay means 
the patient's probable harm will be greater than if prompt ac
tion had been taken. 

Thus, the burden and the probable harm are dependent on 
each other in a way that renders the Hand formula awkward for 
assessing negligence in an emergency. The formula also requires 
a closer look at the probability from the employee's perspective 
that the emergency treatment selected is the wrong one (P2). In 
an emergency, the likelihood that a treatment is incorrect is 
higher than in a uonemergency. Under the press of time, careful 
laboratory tests and other diagnostic measures obviously cannot 
be undertaken. An increase in P2 over nonemergencies suggests 
that employees should speak up in emergencies. But recall that 
P2 is the probability from the employees' perspective that a 
treatment decision is incorrect, not the probability judged by an 
omniscient observer or with hindsight. In an emergency, it is just 
as difficult for an employee to be certain about a treatment as 
the treating physician. If the employee is unable to make a rea
soned assessment of the probable incorrectness of the treatment, 
the natural presumption would be that probability is low and 
therefore the employee need not speak up. Emergencies, then, 
are the primary occasions for which speaking up should not be 
encouraged by a finding of employee liability. 

Now let us shift the focus to a situation of gradual patient 
deterioration. The lack of time pressure means that the burden 
on orderly hospital functioning will be very low if an employee 



134 TULANE LAW REVIEW [Vol. 61 

requests that someone review the physician's treatment. There 
will be plenty of time for a review, which in many cases can be 
satisfied by having employees such as nurses simply confer with 
a nursing supervisor or stop and question a resident making 
rounds. Second, the probability that a patient is suffering harm 
gradually rises as time passes and deterioration continues. Natu
rally, the amount of loss, L, will increase also, because deteriora
tion means increasing damage. Finally, with time for reflection, 
an employee can better assess the likelihood that the treating 
physician has erred. Situations of progressive deterioration, 
then, are the ones in which liability for not speaking up should 
be, and in fact seem to be, most readily found. 

VI. DoEs IT MATTER? 

If courts instinctively are responding to the conflicting pres
sures on employees who commit type 1 and type 2 errors, per
haps the fact that their intuitive judgments are not well articu
lated or consistent should make no difference. But to describe 
the situation as one of poorly articulated inconsistency is to sug
gest that it does make a difference. Perhaps not in the clear-cut 
cases, for almost any rule takes care of gross departures from 
whatever standard is set, but certainly the choice of rule will 
make a difference in closer cases. Several cases have arisen in 
which the analysis proposed in this Article would have made a 
difference. 

One case, for example, that raises the problem of who 
should testify in speaking up litigation is Schwartz v. Boston 
Hospital for Women.179 In Schwartz, a patient's treating physi
cian had ordered the hospital staff to perform a curettage on the 
patient after a Caesarean section. The patient later suffered 
from an infection and sterility, which she alleged was caused in 
part by the failure of the staff to object to the order for the cu
rettage. The patient introduced an affidavit from a physician 
stating that the curettage was a departure from the medical 
standard of care, but evidently offered no other evidence on this 
point. The hospital moved for summary judgment on the issue. 

The court quoted the Toth rule that a hospital employee is 
not liable for carrying out an order unless the order is "'clearly 

179. 422 F. Supp. 53 (S.D.N.Y. 1976). 
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contraindicated by normal practice.' "~80 On the basis of the affi
davit concerning common medical practice, the court denied the 
hospital's motion.181 The affidavit was couched in terms of what 
was accepted medical practice-not what was accepted nursing 
practice. The expert, an obstetrician-gynecologist, said specifi
cally that "[i]t was a deviation from customary and usual obstet
rical procedures" for the treating physician to have ordered the 
curettage.182 Nothing mentioned in the court's opinion justified a 
jury finding that nurses should have recognized the curettage as 
clearly contraindicated. On a motion for summary judgment, the 
affidavit was probably enough to support denial of the motion. 
The absence of any discussion of the affidavit or of what sort of 
testimony would be necessary at trial nevertheless suggests that 
the court did not recognize the issue. 

In another New York case, Kileen v. Reinhardt/83 a patient 
allergic to penicillin was hospitalized for asthma. While in the 
hospital, her private physicians ordered the administration at 
different times of two drugs, Cephalotin and Dilaudid, that may 
have been contraindicated for patients with a penicillin allergy. 
The patient eventually died, though apparently more from a 
failure of her physicians to recognize that pneumonia compli
cated the asthma than directly from the medication prescribed. 
In any event, part of the estate's suit was against the hospital on 
the theory that the ·hospital staff should have countermanded 
the orders of medication.184 At trial, the jury entered a general 
verdict for the plaintiff after the submission of this and several 
other theories of hospital liability. 

On appeal, the court cited Toth for the proposition that 
physicians' orders must be followed unless clearly contraindi
cated and observed that "[o]n this record, it cannot be con
cluded that the administration of both of these drugs was so 
clearly contraindicated as to cast liability upon the hospital. "185 

Significantly, the court said nothing about the trial judge's con-

180. Schwartz, 422 F, Supp. at 55 (quoting Toth v. Community Hosp., 22 N.Y.2d 
255, 265 n.3, 239 N.E.2d 368, 374 n.3, 292 N.Y.S.2d 440, 449 n.3 (1968)) (applying New 
York law). 

181. Schwartz, 422 F. Supp. at 56. 
182. /d. 
183. 71 A.D.2d 851, 419 N.Y.S.2d 175 (1979). 
184. ./d. at 853, 419 N.Y.S.2d at 177. 
185. /d. 
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elusions on this point. ·Whether the trial judge had applied the 
Toth rule at all, whether the application of that rule had been 
erroneous or clearly en:oneous, or whether any expert testimony 
existed to provide substantial evidence in support of a con~lu
sion of liability by the jury, was not addressed. The appellate 
court must therefore have decided the issue itself as a matter of 
law. By not referring to any expert testimony, the court must 
have meant that the question of clear contraindication was to be 
determined from the viewpoint of a layperson. In sum, the court 
held that the administration of Cephalotin and Dilaudid to a pa
tient allergic to penicillin is not something clearly contraindi
cated to laypersons. 

That holding is undoubtedly correct. Most laypersons would 
not know whether the drugs were clearly contraindicated. But if 
the question of contraindication is to be judged from a nurse's 
perspective, as Toth seems to require, 186 the outcome of this is
sue should have been different. Expert testimony from nurses 
about the administration of specified drugs would have been 
necessary in a new trial. It is entirely possible that nurses would 
know that certain medications are contraindicated, and perhaps 
even clearly contraindicated, for patients who are allergic to 
penicillin. 

Finally, the Louisiana Supreme Court in Hunt v. Bogalusa 
Community Medical Center,187 held a hospital liable for the fail
ure to override a physician's decision to put up partial bedside 
rails for a sedated, seventy-three-year-old patient with a history 
of strokes and dizziness. Partial rails extend from the head of 
the bed about half-way toward the foot. Full rails run the length 
of the bed. The patient injured herself falling from the bed and 
sued the hospital. At trial, there was mixed testimony about 
whether full rails provided any more protection from falling 
than partial rails. A trial court judgment for the patient was re
versed by the Louisiana Court of Appeals because testimony 
showed that most hospitals would have used partial rails in the 
same circumstances, unless ordered by a physician to use full 
rails. The Louisiana Supreme Court, however, reinstated the 
judgment for the patient. The court pretermitted the question of 
community standards for hospitals and effectively determined 

186. See supra text accompanying notes 95-97. 
187. ~03 So. 2d 745 (La. 1974). 



1986] WHEN DOCTRINES COLLIDE 137 

that the hospital should have overriden the physician's orders to 
use partial rails.188 

It is nearly impossible to figure out what rule or standard 
the court applied to reach its conclusion. Nothing at all is men
tioned in the opinion about obvious negligence or substantial de
partures from established standards or any similar formulation. 
Because other hospitals routinely used partial rails and because 
the physician in this case actually ordered partial rails, the hos
pital should not have been liable. Certainly, it would be hard to 
maintain that partial rails were either obviously wrong to a 
layperson or a substantial departure from medical custom. Nor 
did the evidence show that partial rails were wrong from the 
viewpoint of a trained physician. Yet, because the court rein
stated a jury verdict that·conflicted with expert testimony about 
hospital practic.e, the court must have judged the requirement 
for speaking up from the viewpoint of a layperson. Hunt is 
therefore an altogether unsatisfactory case. 

Varying standards or duties, then, can make a difference in 
the outcome of a case. 'rhe existing formulations of various du
ties do not make clear who is to testify about employee liability. 
If a duty to speak up is imposed for errors perceived by a 
layperson, then the jury itself can reach a conclusion; if the 
viewpoint is that of the employee, then other employees should 
testify; if the viewpoint is that of a physician, then only physi
cians need testify. Confusion about who needed to testify was 
the heart of the error in Schwartz, as noted above, and certainly 
might have made a difference in both Hunt and Kileen. 

VII. CoNCLUSION 

A review of the cases and a cost-benefit analysis show that 
courts are generally on the right track in finding and denying 
liability in the speaking up situation. The problem lies in the 
courts' over-reliance on intuition to set widely differing duties 
on employees, duties that offer only vague guidelines to employ
ees and to future courts. In close cases, these disparate concepts 
of duty may well lead to the wrong results. If hospital liability is 
expanding as rapidly as some commentators assert, 189 these 

188. !d. at 747. 
189. See Southwick, supra note 25, at 430; Note, supra note 16, at 343. 
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questions about liability for speaking up will likely arise more 
and more frequently. Courts need a sturdier framework to allow 
for principled decision making. Rather than repeatedly referring 
to ambiguous duties, courts should develop an approach that re
lies on a broadly stated standard of care and then focuses on 
how a breach of that standard should be established. The stan
dard would be that of the reasonable employee; a breach of that 
standard would be shown by. the testimony of similarly trained 
employees. 

A shift from a particularized duty approach to a broader 
standard of reasonable care approach is preferred by courts in 
other torts cases190 and was espoused by Prosser191 as the more 
satisfactory approach to negligence questions. Aside from this 
general rationale, there is the added benefit to a standard of care 
analysis that employee liability would be placed on the same 
footing as physician liability in malpractice cases. Courts do not 
customarily assert, for example, that physicians have a duty not 
to sew forceps inside a patient, even though any number of cases 
would justify that conclusion. Rather, courts assert that physi
cians must comport with a standard of customary medical pru
dence;192 the only question in the sewn-up-forceps type of case is 
whether, under the circumstances, leaving the forceps was a de
parture from that standard.193 There is no reason that this same 
approach would not work equally well in· speaking up cases. 

The proper approach, then, is not to set duties at all, but to 
rely on a general standard of care and to hold employees liable 
for not speaking up in circumstances in which testimony shows 
that other, similar, prudent employees would speak up. In the 
normal case, because juries cannot be expected to sense the 
pressures of compliance with medical directives, let alone appre-

190. See, e.g., Pokora v. Wabash Ry. Co., 292 U.S. 98 (1934) (former obligation of 
plaintiffs to stop, look, and listen at railroad crossings replaced with an obligation to 
exercise reasonable care under the circumstances); Rowland v. Christian, 69 Cal. 2d 108, 
443 P.2d 561, 70 Cal. Rptr. 97 (1968) (landowners' differing obligations to licensees, invi
tees, and trespassers replaced with a single obligation to exercise due care); Darling v. 
Charleston Memorial Hosp., 33 Ill. 2d 326, 211 N.E.2d 253 (1965), cert. denied, 383 U.S. 
946 (1966). 

191. PROSSER & KEETON, supra note 14, § 53, at 356. 
192. Hernandez v. United States, 636 F.2d 704, 706 (D.C. Cir. 1980); Erickson v. 

United States, 504 F. Supp. 646 (D.S.D. 1980). 
193. See, e.g., Burke v. Washington Hosp. Center, 475 F.2d 364, 365 (D.C. Cir. 

1973); City of Somerset v. Hart, 549 S.W.2d 814, 817 (Ky. 1977). 



1986] WHEN DOCTRINES COLLIDE 139 

ciate the assessment of probabilities of harm and incorrect treat
ment, liability should be based only on expert testimony. If a 
nurse is a defendant, then other nurses should testify to what 
reasonable nurses would do. If an X-ray technician is a defend
ant, then other technicians should testify, and so on. The semi
nal case of Darling v. Charleston Community Memorial Hospi
tal, 194 despite its other drawbacks, came close to this approach. 
The court discussed the difference between a duty and a stan
dard of care analysis, and addressed the question whether ex
perts from other hospitals ·should have been required to testify 
for the plaintiff. The court concluded that a standard of care can 
be established by expert testimony or by written procedures, 
which includes health regulations, accreditation standards, and 
hospital by-laws.195 In all, Darling satisfactorily focused on the 
issue of standards of care but regrettably has not been widely 
followed on that point. 

Naturally, just as with cases of a physician's negligence, 
there will be situations in which the court is entitled to conclude 
that expert testimony is unnecessary. In Czubinsky v. Doctor's 
Hospital/96 for example, a physician ordered a nurse to leave a 
postoperative patient to assist the physician in another surgical 
procedure elsewhere in the hospital. The nurse's leaving violated 
hospital regulations and left the patient, who died from a car
diac arrest, inadequately attended. The trial court had entered a 
judgment notwithstanding the verdict for the hospital because 
the plaintiff offered no expert testimony on nursing standards. 
The appeals court reversed because the nurse had displayed a 
"[w]ant of care ... so obvious as to render expert testimony 
unnecessary. "197 

These exceptional situations in which expert testimony is 

194. 33 Ill. 2d 326, 211 N.E. 253 (1965), cert. denied, 383 U.S. 946 (1966). 
195. Id. at 330-31, 211 N.E.2d at 256. See generally, Recent Decisions, Hospitals, 

supra note 38, at 743-49. See also Alexander v. Gonser, 42 Wash. App. 234, 240, 711 P.2d 
347, 351 (1985), which says that the standard of care in corporate negligence cases (i.e., 
those in which policies or procedures are involved) is generally set by the accreditation 
standards of the Joint Commission on Accreditation of Hospitals and by the hospital's 
own by-laws. Despite Darling's assertions, written standards will seldom eliminate the 
need for expert testimony because written standards cannot specify when a physician's 
negligence is "obvious" or "clear." Darling is a rare case precisely because the physician's 
conduct was so egregious. 

196. 139 Cal. App. 3d 361, 188 Cal. Rptr. 685 (1983). 
197. /d. at 367, 188 Cal. Rptr. at 688. 



140 TULANE LAW REVIEW [Vol. 61 

unnecessary can be assessed on a case-by-case basis, just as they 
are in cases of a physician's negligence. Indeed, the whole point 
of adopting a reasonably prudent employee standard for speak
ing up cases is that it would function exactly like the univer
sally-used reasonably prudent physician standard. Courts are 
thoroughly familiar with the latter standard. Relying on it for 
employee speaking up cases would be simple, would be consis
tent with other medical malpractice actions and would avoid the 
problems of conflicting formulations of various duties that have 
made the existing decisions so confusing. 

The prudent employee standard would automatically elimi
nate the need to choose among an obvious negligence standard, 
a substantial departure standard, and all the other standards. It 
would inevitably focus on the employee's viewpoint, not a physi
cian's or a layperson's, a focus that previous discussion has 
shown to be preferable. And finally, it would neatly bypass the 
misleading and distinctly unhelpful approaches based on corpo
rate negligence or hospital standards of care. The prudent em
ployee test may or may not make the outcome of speaking up 
cases more predictable than they are presently, but at least it 
would be frank in its unpredictability, consistent with and no 
worse than the test for physicians' liability, and it would mini
mize the ease with which results can be manipulated. It has 
much to commend it. 


