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FIDELITY, BASIC LIBERTIES, AND THE SPECTER OF
LOCHNER

JAMES E. FLEMING®

INTRODUCTION

I want to begin by frankly acknowledging that the group of
scholars participating in the conference is more conservative
than the crowd with whom I usually travel. Accordingly, at the
outset, I want to say something ingratiating. Then, I will say
something provocative. Here is the ingratiating part: economic
liberties and property rights, like personal liberties, are funda-
mental rights secured by our Constitution. In fact, economic
liberties and property rights are so fundamental in our constitu-
tional scheme, and so sacred in our constitutional culture, that
there is neither need nor good argument for aggressive judicial
protection of them. Rather, such liberties are understood proper-
ly as “Jud.lclally underenforced norms,” to use Lawrence G.
Sager’s term.! As Cass Sunstein would put it, their fuller en-
forcement and protection is secure with leglslatures and execu-
tives in “the Constitution outside the Courts.”

Here is the provocative part: Recently, I was invited to par-
ticipate in a Constitutional Commentary symposium entitled

* Professor of Law, Fordham University School of Law; Faculty Fellow in Eth-
ics, Harvard University Center for Ethics and the Professions, 1999-2000. Ph.D.
1988, Princeton University; J.D. 1985, Harvard University; A.B. 1977, University of
Missouri. I am grateful to Linda McClain for helpful comments on a draft of this
Article, to Sot Barber, Martin Flaherty, Abner Greene, Steve Macedo, Frank
Michelman, Larry Sager, Bill Treanor, and Ben Zipursky for instructive conversa-
tions concerning its arguments, and to Adam Wolfson for valuable research assis-
tance. I prepared the Article for the conference on “Fidelity, Economic Liberty, and
1937,” held at William and Mary School of Law on February 27, 1999, and benefit-
ted from presenting a draft on that occasion.

1. Lawrence G. Sager, Fair Measure: The Legal Status of Underenforced Consti-
tutional Norm, 91 HARv. L. REV. 1212, 1213 (1978) [hereinafter Sager, Fair Mea-
sure]; Lawrence G. Sager, Justice in Plain Clothes: Reflections on the Thinness of
Constitutional Law, 88 Nw. U. L. REV. 410, 419 (1993) [hereinafter Sager, Thinness].

2. CAss R. SUNSTEIN, THE PARTIAL CONSTITUTION 9-10 (1993).
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“Constitutional Chaos: The Joys and Hazards of Stomping Legal
Butterflies.” The symposium invited contributors to choose any
single development in American constitutional history—such as
an amendment, an episode at the Constitutional Convention, a
case, or even a Supreme Court appointment—and to extinguish
it utterly from legal memory. I declined the invitation. If I had
accepted it, however, I would have written about Justice Scalia’s
and Chief Justice Rehnquist’s sham conservative methodologies
for interpreting the Due Process Clause, focusing on Michael H.
v. Gerald D.® and Washington v. Glucksberg.* In prior work, I
criticized Scalia’s Michael H. methodology, arguing that we
should chart a middle course between Scalia—the rock of liberty
as “hidebound” historical practices—and Charybdis—the whirl-
pool of liberty as unbounded license.® In a symposium on “Con-
stitutional Tragedies,” I argued that it was a constitutional trag-
edy for the Supreme Court to hold in Glucksberg that the Con-
stitution does not protect the right to die, including the right of
terminally ill persons to physician-assisted suicide.

Elsewhere, I also have defended a conception of the due pro-
cess inquiry that has affinities to, although it differs from, Jus-
tice Harlan’s formulation in his dissent in Poe v. Ullman,” the
conception of the joint opinion in Planned Parenthood v. Casey,®
and Justice Souter’s formulation in his concurrence in
Glucksberg.® This Article criticizes Rehnquist’s formulation of
the due process inquiry in Glucksberg—as requiring a “careful
description” of the asserted right—showing that he uses a “whip-
saw” between specific and abstract levels of generality to rig the
description in order to make it easy for the Court to reject the
right.*

3. 491 U.S. 110 (1989) (plurality opinion).

4. 521 U.S. 702 (1997).

5. See James E. Fleming, Constructing the Substantive Constitution, 72 TEX. L.
REv. 211, 271-73 (1993) [hereinafter Fleming, Constructing]; James E. Fleming, Se-
curing Deliberative Autonomy, 48 STAN. L. REV. 1, 56-64 (1995) [hereinafter Fleming,
Securing].

6. See James E. Fleming, Constitutional Tragedy in Dying: Or Whose Tragedy Is
It, Anyway?, in CONSTITUTIONAL STUPIDITIES, CONSTITUTIONAL TRAGEDIES 162, 162-68
(William N. Eskridge, Jr. & Sanford Levinson eds., 1998).

7. 367 U.S. 497, 522 (1961) (Harlan, J., dissenting).

8. 505 U.S. 833, 841 (1992) (joint opinion) (O’Connor, Kennedy, & Souter, JJ.).

9. See Glucksberg, 521 U.S. at 752 (Souter, J., concurring).

10. See infra text accompanying notes 60-97,
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True to its title—Fidelity, Basic Liberties, and the Specter of
Lochner—this Article focuses on three points. The first relates to
fidelity in constitutional interpretation, bringing the best concep-
tion of fidelity—integrity with the moral reading of the Constitu-
tion—to bear in interpreting the Due Process Clauses. The sec-
ond relates to basic liberties, conceding that economic liberties
and property rights are fundamental in our constitutional
scheme, but arguing that they are properly judicially
underenforced. The third relates to the specter of Lochner v.
New York,"! arguing that on the best understanding of what was
wrong with Lochner—status quo neutrality—aggressive judicial
protection of economic liberties would involve illegitimate
“Lochnering,” but that aggressive judicial protection of personal
liberties does not. This Article merely will sketch the lines of ar-
gument that I plan to pursue in further work. Before outlining
these points, I shall take up Lochner, 1937, and the flights from
substance in constitutional theory.'?

A specter is haunting constitutional theory—the specter of
Lochner.® In the Lochner Era, the Supreme Court gave height-
ened judicial protection to substantive economic liberties
through the Due Process Clauses.! In 1937, during the constitu-
tional revolution wrought by the New Deal, West Coast Hotel Co.
v. Parrish® officially repudiated the Lochner Era, marking the
first death of substantive due process.’® Nevertheless, the ghost

11, 198 U.S. 45 (1905).

12. In this section, I draw upon my analysis in Fleming, Constructing, supra note
5, at 211-14.

13. See Cass R. Sunstem Lochner’s Legacy, 87 CoLUM. L. REV. 873, 873 (1987)
(characterizing Lochner as an infamous “defining case” in constitutional law, and a
“spectre” that “has loomed over most important constitutional decisions”); ¢f. KARL
MARX & FRIEDRICH ENGELS, MANIFESTO OF THE COMMUNIST PARTY (1848), reprinted
in THE MARX-ENGELS READER 469, 473 (Robert C. Tucker ed., 2d ed. 1978) (A
spectre is haunting Europe—the spectre of Communism.”).

14. See, e.g., Adkins v. Children’s Hosp., 261 U.S. 525 (1923) (striking down a fed-
eral minimum wage law for women and minors as violative of the Due Process
Clause of the Fifth Amendment); Lochner, 198 U.S, at 61 (invalidating, under the
Due Process Clause of the Fourteenth Amendment, a state maximum hours law that
the Court described as “mere meddlesome interferencef] with the rights of the indi-
vidual” to liberty of contract).

15. 300 U.S. 379 (1937) (upholding a state minimum wage law and sxgnalmg the
demise of the Lochner Era by overruling Adkins).

16. For accounts of the official demise of Lochner, see, for example, LAURENCE H.
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of Lochner has perturbed constitutional theory ever since, mani-
festing itself in charges that judges are “Lochnering” by impos-
ing their own substantive fundamental values in the guise of
interpreting the Constitution.!”

The cries of Lochnering have been most unrelenting with
respect to Roe v. Wade,'® which held that the Due Process
Clause of the Fourteenth Amendment protects a realm of sub-
stantive personal liberty or privacy broad enough to encompass
the right of women to decide whether or not to terminate a preg-
nancy.” In a well-known critique, The Wages of Crying Wolf: A
Comment on Roe v. Wade, John Hart Ely attacked the Court for
engaging in Lochnering, arguing that to avoid doing so it must
confine itself to perfecting the processes of representative democ-
racy,”’ as intimated in Justice Stone’s famous footnote four of
United States v. Carolene Products Co.?!

Despite these cries, Casey officially reaffirmed the “central
holding” of Roe instead of marking the second death of substan-
tive due process by overruling it.”? In an apoplectic dissent,

TRIBE, AMERICAN CONSTITUTIONAL LAwW 8§ 8-6 to -7 (2d ed. 1988); Robert G.
McCloskey, Economic Due Process and the Supreme Court: An Exhumation and Re-
burial, 1962 SUP. CT. REV. 34, 36-38; Sunstein, supra note 13, at 873-83. For at-
tempts to resurrect stringent judicial protection of economic liberties, see, for exam-
ple, RICHARD A. EPSTEIN, TAKINGS: PRIVATE PROPERTY AND THE POWER OF EMINENT
DOMAIN (1985); BERNARD H. SIEGAN, ECONOMIC LIBERTIES AND THE CONSTITUTION
(1980). There is a considerable body of revisionist literature concerning the Lochner
Era. See, e.g., David E. Bernstein, Lochner, Parity, and the Chinese Laundry Cases,
41 WM. & MaARY L. REV. 211 (1999).

17. See ROBERT H. BORK, THE TEMPTING OF AMERICA: THE POLITICAL SEDUCTION
OF THE LAW 42-49, 99, 224-25 (1990); John Hart Ely, The Wages of Crying Wolf:
A Comment on Roe v. Wade, 82 YALE L.J. 920, 944 (1973) (coining the term “Loch-
nering” or “to Lochner”).

18. 410 U.S. 113 (1973).

19. See id. at 164.

20. See Ely, supra note 17, at 933-45.

21. 304 U.S. 144, 152 n.4 (1938).

22, See Planned Parenthood v. Casey, 505 U.S. 833, 846 (1992) (joint opinion)
(O’Connor, Kennedy, & Souter, JJ.). Justices Stevens and Blackmun, who would have
reaffirmed Roe in its entirety, joined Parts I, II, III, V-A, V-C, and VI of the joint
opinion, supplying the fourth and fifth votes necessary to make those parts the opin-
jion of the Court, thus reaffirming Roe. See id. at 911 (Stevens, J., concurring in
part and dissenting in part); id. at 922 (Blackmun, J., concurring in part and dis-
senting in part). The remaining four Justices would have overruled Roe. See id. at
944 (Rehnquist, C.J., concurring in part and dissenting in part, joined by White,
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Scalia blasted the Court for continuing to engage in Lochnering,
protesting that the Court must limit itself to giving effect to the
original understanding of the Constitution, narrowly conceived.?®

Ely’s and Scalia’s critiques illustrate the two responses to the
specter of Lochner that have dominated constitutional theory
since West Coast Hotel Co. Both strategies have been widely
criticized for taking “pointless flights from substance™ the flights
to process and original understanding, respectively.? The sub-
stance from which these dominant responses are said to flee is
not only substantive liberties like privacy or autonomy, but also
substantive political theory in interpreting the Constitution.
These flights are said to be pointless because perfecting process-
es and enforcing original understanding inevitably require the
very sort of substantive constitutional choices that these strate-
gies are at pains to avoid.

After Casey, the long-anticipated second death of substantive
due process is unlikely to come anytime soon—unless it came in
Washington v. Glucksberg.*® But Glucksberg is probably less
analogous to West Coast Hotel Co. than to San Antonio Indepen-
dent School District v. Rodriguez.*® Instead of overruling impor-

Scalia, & Thomas, JJ.); id. at 979 (Scalia, J., concurring in part and dissenting in
part, joined by Rehnquist, C.J., White & Thomas, JJ.). Prior to the decision in
Casey, some scholars believed that the Court’s decision in Bowers v. Hardwick, 478
U.S. 186 (1986), was evidence of “the second death of substantive due process.” E.g.,
Daniel O. Conkle, The Second Death of Substantive Due Process, 62 IND, L.J. 215
(1987).

23. See Casey, 505 U.S. at 979-1001 (Scalia, J., concurring in part and dissenting
in part, joined by Rehnquist, C.J., White & Thomas, J.J.) (analogizing Roe and
Casey to Lochner and Dred Scott v. Sandford, 60 U.S. (19 How.) 393 (1856)); see
also ANTONIN SCALIA, A MATTER OF INTERPRETATION (1997) (defending an originalist
approach to constitutional interpretation); Antonin Scalia, Originalism: The Lesser

Evil, 57 U. CIN. L. REV. 849 (1989) (same).

" 24. Ronald Dworkin, The Forum of Principle, 56 N.Y.U. L. REV. 469, 470 (1981)
(arguing that the flights from substance to process and original understanding “end
in failure” because “[jludges cannot decide what the pertinent intention of the Fram-
ers was, or which political process is really fair or democratic, unless they make
substantive political decisions of just the sort the proponents of intention or process
think judges should not make”); see also Laurence H. Tribe, The Puzzling Persistence
of Process-Based Constitutional Theories, 89 YALE L.J. 1063 (1980) (arguing that
Ely’s theory takes a pointless flight from making substantive constitutional choices
to perfecting processes).

25. 521 U.S. 702 (1997).

26. 411 U.S. 1 (1973). Rodriguez curbed the expansion of both the fundamental
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pacity for a conception of justice to deliberating about the justice
of basic institutions and social policies as well as about the com-
mon good. The second entails securing the basic liberties that
are preconditions for deliberative autonomy, to enable citizens to
apply their capacity for a conception of the good to deliberating
about and deciding how to live their own lives. Together, these
themes afford everyone the common and guaranteed status of
free and equal citizenship in our morally pluralistic constitu-
tional democracy.'® I argue for a constitutional constructivism,
by analogy to John Rawls’s political constructivism, as a guiding
framework for interpreting our constitutional document and
practice.'®

Constitutional constructivism is a Constitution-perfecting the-
ory that is an alternative to well-known process-perfecting theo-
ries such as those advanced by Ely and Sunstein.!® According to
those theories, the Constitution should be interpreted as estab-
lishing a scheme of democracy, and judicial review is justified
principally in situations where the processes of democracy, and
thus the political decisions resulting from them, are undeserving
of trust. Process-perfecting theories are vulnerable to the criti-
cism that they reject certain substantive liberties (such as priva-
¢y, autonomy, liberty of conscience, and freedom of association)
as anomalous to our scheme, except insofar as such liberties can
be recast as procedural preconditions for democracy.'%” I propose
an alternative, Constitution-perfecting theory—a theory that
would reinforce not only the procedural liberties (those related
to deliberative democracy), but also the substantive liberties
(those related to deliberative autonomy) embodied in our Consti-
tution and presupposed by our constitutional democracy.'® It is
a theory of constitutional democracy and trustworthiness.®®

104. See Fleming, Constructing, supra note 5, at 218, 280-97; Fleming, Securing,
supra note 5, at 2-3, 17-23.

105. See JOHN RAWLS, POLITICAL LIBERALISM 90-99 (1993).

106. See, e.g., JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL
REVIEW 87-101 (1980); SUNSTEIN, supra note 2.

107. I have developed such a criticism in Fleming, Constructing, supra note 5, at
233-35, 256-60.

108. See id. at 215; Fleming, Securing, supra note 5, at 29.

109. See infra text accompanying notes 121-38.
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Elsewhere, in developing a constitutional constructivism, I
argued that economic liberties and the right to personal property
are basic liberties, or constitutional essentials, and are precondi-
tions for both deliberative democracy and deliberative autono-
my."® But constitutional constructivism does not justify special
judicial protection of such liberties. Economic liberties and prop-
erty rights are properly judicially underenforced.! There is
every indication that they can and do fend well enough for them-
selves in the political process. The regulation of such liberties
does not present a situation of distrust that would warrant more
searching judicial protection.!’? Thus, despite the views of eco-
nomic libertarians like Epstein, the opportunity for consenting
adults to perform capitalistic acts in private without governmen-
tal regulation is not among the stringently judicially enforced
preconditions for deliberative autonomy, any more than for de-
liberative democracy.!® Much regulation that would be, as
Lochner put it, “meddlesome interferences with the rights of the
individual® in a libertarian, private society is legitimate, im-
portant, or even compelling in a constitutional democracy.
Thayer-style deferential scrutiny- of economic regulation is ap-
propriate,'™ for economic liberties and property rights are secure
with legislatures and executives in “the Constitution outside the
courts.” 6

110. See Fleming, Constructing, supra note 5, at 289; Fleming, Securing, supra note
5, at 20, 45.

111. In recent years, nonetheless, the Supreme Court, under the leadership of Jus-
tice Scalia, has begun to apply heightened rather than deferential scrutiny to “regu-
latory takings” under the Just Compensation Clause (not as a matter of substantive
due process). See, e.g., Lucas v. South Carolina Coastal Council, 505 U.S. 1003
(1992); Nollan v. California Coastal Comm'n, 483 U.S. 825 (1987).

112. See Treanor, supra note 46, at 855-87; infra text accompanying notes 121-35.
But see Richard A. Epstein, Property, Speech, and the Politics of Distrust, 59 U. CHI
L. REV. 41 (1992).

113. See, e.g., EPSTEIN, supra note 16, at 3-6; Richard A. Epstein, Modern Republi-
canism—Or the Flight from Substance, 97 YALE L.J. 1633, 1645-46 (1988). But see
ROBERT NOZICK, ANARCHY, STATE, AND UTOPIA 163 (1974) (stating that a hypotheti-
cal “socialist society would have to forbid capitalistlic] acts between consenting
adults”).

114. Lochner v. New York, 198 U.S. 45, 61 (1905). ‘

115. See generally James Bradley Thayer, The Origin and Scope of the American
Doctrine of Constitutional Law, 7 HARV. L. REV. 129 (1893) (making the classic argu-
ment for judicial deference to the representative process).

116. SUNSTEIN, supra note 2, at 9-10.
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It is important to distinguish between the partial, judicially
enforceable Constitution and the whole Constitution that is
binding outside the courts upon legislatures, executives, and
citizens generally in our constitutional democracy, unless and
until they amend it."" Constitutional theory is broader than
theory of judicial review. We are accustomed to hearing people
wax eloquent about institutional limits on the role of courts
when they are arguing against judicial efforts to engage in social
reform.'*® We should recognize, however, that institutional limits
of courts caution against aggressive judicial enforcement of eco-
nomic liberties and property rights.'™ Nonetheless, those consti-
tutional rights are binding outside the courts upon legislatures,
executives, and citizens generally.'®

I fear that the brochure announcing the topic for our confer-
ence does not recognize this distinction between the judicially
enforceable Constitution and the Constitution that is binding
outside the courts. Apparently, it assumes that if economic liber-
ties are not enforced judicially, they have no protection in our
constitutional scheme! What turns on this distinction is wheth-
er protection of constitutional rights is to be conceived as con-
fined to judicial enforcement of them or whether it also includes
enforcement by legislatures and executives. Also at stake is
whether legislatures and executives, when acting in a realm
where no judicially enforceable rights are in play, should be seen
as being bound by obligations imposed by the Constitution or
instead as being free to act in constitutionally gratuitous ways.
To say that a right is not judicially enforceable is not to say that
it concerns a matter that is constitutionally gratuitous in the
sense that legislatures, executives, and citizens generally are
free to protect it or not as they wish. A right that is not judi-

117. See id. at v-vi, 9-10, 139-40, 145-61, 350; MARK TUSHNET, TAKING THE CONSTI-
TUTION AWAY FROM THE COURTS (1999); Paul Brest, The Conscientious Legislator’s
Guide to Constitutional Interpretation, 27 STAN. L. REv. 585, 586 (1975); Sager, Fair
Measure, supra note 1, at 1212-28; Sager, Thinness, supra note 1, at 414-28.

118. See, e.g., DONALD L. HOROWITZ, THE COURTS AND SOCIAL POLICY (1977); GER-
ALD N. ROSENBERG, THE HOLLOW HOPE: CAN COURTS BRING ABOUT SOCIAL CHANGE?
(1991).

119. See Sager, Fair Measure, supra note 1, at 1216-20, 1219 n.22.

120. See SUNSTEIN, supra note 2, at 9-10.
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cially enforceable nonetheless imposes obligations upon legisla-
tures, executives, and citizens generally to respect it or indeed to
protect it affirmatively. We need to remember that legislatures
and executives, as well as courts, have responsibilities to inter-
pret the Constitution conscientiously and to secure our basic
liberties. '

Here, I would recall 1938, not 1937, and relate my argument
to United States v. Carolene Products Co.”** and the precondi-
tions for the trustworthiness of the outcomes of the political
processes. In the aftermath of the Court’s repudiation of Lochner
in West Coast Hotel Co. v. Parrish,””® Carolene Products pre-
sumed that Thayer-style deferential scrutiny is' appropriate in
general and, in particular, where legislation touching upon eco-
nomic liberties is concerned.'? But footnote four intimates three
exceptions where a more searching judicial scrutiny may be ap-
propriate: (1) specific prohibitions of the Constitution; (2) restric-
tions on political processes; and (3) prejudice against discrete
and insular minorities.!**

In Democracy and Distrust, Ely famously elaborated the sec-
ond and third paragraphs of footnote four as presenting situa-
tions of distrust: that is, situations where we could not trust the
outcomes of the political processes to be legitimate.!”® The regu-
lation of economic liberties and property rights does not present
a situation of distrust within the Carolene Products framework
that would warrant more searching judicial protection.’®® I shall
consider briefly two arguments to the contrary: one has been
made by Epstein, and the other might be attributed to James
Madison.

Epstein has argued for bringing the “politics of distrust,”?
which has operated in the scrutiny of restrictions upon and
regulations of freedom of speech, to bear upon the scrutiny of

121. 304 U.S. 144 (1938).

122. 300 U.S. 379 (1937).

123. See Carolene Prods., 304 U.S. at 152 & n.4.

124, See id.

125. See ELY, supra note 106, at 101-04.

126. See id. at 87-104; Treanor, supra note 46, at 872-75, 882-83.
127. Epstein, supra note 112, at 41.
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regulations of economic liberties and property rights.’®® In re-
sponse, Frank Michelman argued cogently that there are
“functional differences between expressive liberties on the one
hand, and proprietary and economic liberties on the other, [that]
can amply explain and justify a practice of exceptionally strict
judicial scrutiny of laws directly infringing expressive liberties”
but not proprietary and economic liberties.'” He argued further
that distrust of lawmakers should not be exaggerated into a
universal solvent that corrodes the legitimacy of all legisla-
tion.*®® As I would put it, Carolene Products-style distrust is not
a general libertarian distrust of government, nor does it stem
from a libertarian theory of limited government that entails
distrust of all governmental regulation.

Madison may be invoked in support of the argument that the
regulation of property rights constitutes a situation of distrust
and poses dangers of a tyranny of the majority.?®’ There are
three responses to this line of argument. First, in response to his
worry about a tyranny of the majority regarding property rights,
Madison did not argue for aggressive judicial protection of such
rights; instead, he argued for an extended republic as affording
the best security against a tyranny of the majority over property
rights and, for that matter, rights in general.’® Second, William
Treanor has argued that the original understanding—including
Madison’s understanding—supports deference to the political
processes where regulation of economic liberties and property
rights is concerned.’®® Treanor advocates judicial underenforce-
ment of such liberties, except in situations of Carolene Products-
style distrust, for example, environmental racism.’® Third, in
any event, Madison presumably contemplated a situation more
like class warfare, and a tyranny of the majority of nonwealthy
over the minority of wealthy. It strains credulity to think that

128. See id. at 47-59.

129. Frank I. Michelman, Liberties, Fair Values, and Constitutional Method, 59 U.
CHI. L. REv. 91, 106 (1992).

130. See id. at 105-14.

131. See THE FEDERALIST NO. 10 (James Madison).

132. See id.

133. See Treanor, supra note 46, at 836-55, 887.

134. See id. at 882-83.
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the regulation of economic liberties and property rights that we
see today in our country involves anything like class warfare.
There is arguably no country on earth where economic liberties
and property rights are more secure than in ours. The only eco-
nomic phenomenon in the United States approaching class war-
fare is “the war against the poor,”® which is waged not just by
the rich but also by the middle class and indeed the working
class. In short, it is waged by the nonpoor.

I do not mean to suggest that, because the regulation of eco-
nomic liberties and property rights does not present a situation
of distrust, we simply fall back upon deferential scrutiny by
default. Rather, I argue affirmatively that economic liberties and
property rights present an appropriate case for judicial
underenforcement. Granted, the regulation of personal liberties
does not represent a situation of distrust within the Carolene
Products framework that warrants more searching judicial scru-
tiny, at least not as it is commonly understood and as Ely has
elaborated it."*® Elsewhere, however, I have argued that the
constitutional constructivism I am developing is a theory of
constitutional democracy and trustworthiness by analogy to
Ely’s theory of representative democracy and distrust.’® I mean
trustworthiness in the sense of Rawls’s remark: “By publicly
affirming the basic liberties citizens ... express their mutual
respect for one another as reasonable and trustworthy, as well
as their recognition of the worth all citizens attach to their way
of life.”’® Each of constitutional constructivism’s two themes
seeks to secure a type of precondition for the trustworthiness of
political decisions in our constitutional democracy. To be trust-
worthy, a constitutional democracy must secure and respect a
scheme of equal basic liberties that guarantees not only the
preconditions for deliberative democracy but also the precondi-
tions for deliberative autonomy. Ely’s process-perfecting theory

135. For discussion of "the war against the poor,” see RANDY ALBELDA ET AL., THE
WAR ON THE POOR: A DEFENSE MANUAL (1996); HERBERT J. GANS, THE WAR
AGAINST THE POOR: THE UNDERCLASS AND ANTIPOVERTY POLICY (1995);

136. See ELY, supra note 106, at 87-101; John Hart Ely, Democracy and the Right
to Be Different, 56 N.Y.U. L. REV. 397, 397-400 (1981).

137, See Fleming, Constructing, supra note 5, at 296-97.

138. RAWLS, supra note 105, at 319.
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secures only the former type of precondition for trust. Hence,
constitutional constructivism is a fuller theory of perfecting the
trustworthy Constitution than is Ely’s theory. On this view,
judicial review securing personal liberties essential to delibera-
tive autonomy is a precondition for the trustworthiness of polit-
ical decisions in our constitutional democracy. Otherwise, citi-
zens cannot engage in social cooperation on the basis of mutual
respect and trust. Legislative regulation of economic liberties
does not, however, undermine the preconditions for the trust-
worthiness of political decisions.

Admittedly, there may be some originalists who will in-
sist—situation of distrust or not—that the original meaning of
the Due Process Clause was that both economic liberties and
personal liberties are fundamental, and therefore that both
types of liberties are to be protected through judicial review
against legislative encroachment. Put another way, they may
argue basically that Justice Field was right in dissent in the
Slaughter-House Cases™ (putting aside the question of the rela-
tionship between the Privileges or Immunities Clause and the
Due Process Clause).’*® On this view, the “whole theory of free
government” requires that we interpret the Constitution to pro-
tect all “inalienable rights” that, as Justice Bushrod Washington
put it in Corfield v. Coryell,’*! are “fundamental; which belong of
right to the citizens of all free governments.”* These fundamen-
tal rights definitely include economic liberties, even though in
recent years many people have invoked this passage from
Corfield to justify protecting fundamental personal liberties.!*
My argument for judicial underenforcement of economic liberties

139. 83 U.S. (16 Wall.) 36 (1873).

140. See id. at 83 (Field, J., dissenting). Slaughter-House for all practical purposes
reduced the Privileges or Immunities Clause to a dead letter or a cadaver. Recently,
in a case with potentially important implications, the Supreme Court anchored the
right to travel in that clause and thus at least partly revived it.. See Saenz v. Roe,
119 S. Ct. 1518 (1999). In doing so, Justice Stevens’s opinion for the seven to two
majority quoted at length from Justice Bradley’s dissenting opinion in Slaughter-
House. See id. at 1526-27. .

141. 6 F. Cas. 546 (C.C.E.D. Pa. 1823) (No. 3230) (Washington, J., on circuit).

142. Id. at 551.

143. See, e.g., TRIBE, supra note 16, at 1310 n.16; Fleming, Securing, supra note '5,
at 26.
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and property rights still obtains, irrespective of historical evi-
dence concerning original meaning. For the argument for judi-
cial underenforcement of economic liberties acknowledges that
economic liberties, no less than personal liberties, are fundamen-
tal. It insists that this status alone does not justify more search-
ing judicial scrutiny—especially because we should beware of
the specter of Lochner, to which the next section returns.

III. THE SPECTER OF LOCHNER

When I teach Lochner, I-ask my students: “What does it mean
to charge someone with Lochnering and thus to summon the
specter or ghost of Lochner?” My response is that it means to
charge someone with doing whatever it was that the Supreme
Court did in Lochner that was so horrible. The response may
appear to be vacuous, but it is not. The point is to suggest that
Lochner functions as a rhetorical club that people use to criticize
their theoretical opponents. That is not to say that anything
goes, and that Lochnering can mean anything that anyone hurl-
ing the epithet says it means. There are better and worse argu-
ments about what is wrong with Lochner; and, there are better
and worse arguments about the relationship between Lochner,
on the one hand, and Roe and Casey, on the other. Here, I
sketch the lines of argument concerning the specter of Lochner
that I plan to pursue in further work.

Initially, I shall catalog four understandings of Lochrer, and
of the relationship between it, Roe, and Casey (this catalog corre-
sponds to the grid of four positions stated above). One, what was
wrong with Lochner is that the Court protected “unenumerated”
substantive fundamental rights as such through the Due Process
Clause.** On this view, what was wrong with Lochner is also
wrong with Roe and Casey.'*®

144. One version of this.view stems from a narrow originalism. See, e.g., BORK, su-
pra note 17, at 44-49. Another version is rooted in a process-perfecting theory. See,
e.g., Ely, supra note 17, at 937-43.

145. Ely argued that Roe involved Lochnering on this understanding of what was
wrong with Lochner. See Ely, supra note 17, at 937-43. Ely did not argue, however,
that Casey should have overruled Roe for that reason. See JOHN HART ELY, ON
CONSTITUTIONAL GROUND 304-06 (1996).
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Two, what was wrong with Lochner is not that the Court
protected substantive fundamental rights as such through the
Due Process Clause, but that it protected the wrong substantive
fundamental rights, namely, economic liberties as distinguished
from personal liberties.’ On this view, the Court was wrong to
protect substantive economic liberties in Lochner, but it was
right to protect substantive personal liberties in Roe and Casey.

Three, Lochner was decided rightly, and the Court should
revive aggressive judicial protection of economic liberties as well
as personal liberties through the Due Process Clause.’*’ On this
view, Lochner, Roe, and Casey were decided rightly—all involved
judicial protection of basic liberties that are fundamental or
integral to personhood, liberty, or autonomy.

Four, Lochner was decided rightly, and the Court should re-
vive aggressive judicial protection of economic liberties, but not
of personal liberties.!®® On one version of this view, Lochner
should have been decided on the basis of the Takings Clause
and/or the Contracts Clause, not the Due Process Clause. That
is, the Court should aggressively protect “enumerated” economic
liberties and property rights; but it should not aggressively pro-
tect “unenumerated” fundamental rights like personal liberties.
On this view, Lochner was decided rightly, but Roe and Casey
were decided wrongly.

I shall mention a fifth understanding of Lochner—that of
Ackerman—before concluding by considering a final ac-
count—that of Sunstein—which I believe is the best account.
Ackerman suggests that Lochner, rather than being merely the
rogue act of lunatic Justices, was at least plausible in its time, if
not rightly decided.’*® Ackerman concludes, however, that
Lochner is wrong today because the New Deal transformed the
Constitution outside the formal amending procedures of Article
V.1 I mention Ackerman’s account here mainly because I would
be remiss if I did not do so in a conference about fidelity and
1937. Elsewhere, I have criticized Ackerman’s claims that his

146. See, e.g., DWORKIN, supra note 40, at 118-25, 144-47; DWORKIN, supra note 35,
at 278; TRIBE, supra note 101, at 84-86; TRIBE, supra note 16, at 1302-12.

147. See, e.g., MACEDO, supra note 98, at 49-85; SIEGAN, supra note 16.

148. See, e.g., EPSTEIN, supra note 16; Epstein, supra note 102.

149. See ACKERMAN, supra note 42, at 63-66, 101-03.

150. See id.
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theory of dualist democracy and of constitutional amendment
and transformation outside Article V is the only theory that fits
our constitutional practice and experience, focusing on his argu-
ments that to realize “the possibility of popular sovereignty” and
“the possibility of interpretation” we must accept his theory.’®

Finally, what was wrong with Lockner has nothing to do with
protecting “unenumerated” substantive fundamental rights: it
was the Court’s use of “status quo neutrality” and existing dis-
tributions as the baseline from which to distinguish unconstitu-
tionally partisan political decisions from impartial ones.’® On
this view, what was wrong with Lochner is unrelated to Roe and
Casey because, far from evincing status quo neutrality,’® the
cases are justified on the basis of an anti-caste principle of
equality that is critical of the status quo. Indeed, Roe and Casey
are tantamount to a Brown v. Board of Education®™ for wom-
en.’® Or as I would put it, they are critical of the status quo for
failing to protect personal liberties that are necessary precondi-
tions for deliberative autonomy.!® The same is true of other
leading personal liberties cases under the Due Process Clause.’’
On this view, what was wrong with Lochner would be present in
any revival of aggressive judicial protection of economic liberties
and property rights through the Due Process Clause; but it is
not present in aggressive judicial protection of personal liberties
under the Due Process Clause.

CONCLUSION

I want to conclude this Article by reiterating the claim I made
at the beginning. Economic liberties and property rights are so

151. See, e.g., James E. Fleming, We the Unconventional American People, 65 U.
CHI. L. REV. 1513, 1513 (1998); James E. Fleming, We the Exceptional American
People, 11 CONST. COMMENTARY 355 (1994).

152, See SUNSTEIN, supra note 2, at 45-62, 259-61; Sunstein, supra note 13, at 874-
75, 882-83.

153. On this view, Lochner is alive and well, not in Roe and Casey, but in, for
example, Buckley v. Valeo, 424 U.S. 1 (1976). See, e.g., SUNSTEIN, supra note 2, at
84-85, 223-24; Sunstein, supra note 13, at 883-84.

154. 347 U.S. 483 (1954).

155. See SUNSTEIN, supra note 2, at 259-61.

156. See Fleming, Constructing, supra note 5, at 256-60, 273-75.

157, See id,
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fundamental in our constitutional scheme, and so sacred in our
constitutional culture, that there is neither need nor good argu-
ment for aggressive judicial protection of them. Such liberties
are understood properly as judicially underenforced norms.
Their fuller enforcement and protection is secure with legisla-
tures and executives in the Constitution outside the courts.
Fidelity in constitutional interpretation does not require the
same level of judicial protection for fundamental economic lib-
erties as for fundamental personal liberties.



