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THE HARD TRUTH ABOUT THE PENILE
PLETHYSMOGRAPH: GENDER DISPARITY AND THE
UNTENABLE STANDARD IN THE FOURTH CIRCUIT

Taking a new step, uttering a new word, is what
people fear most.
—Fyodor Dostoevsky'

FOREWORD

John is a nineteen-year-old boy. He lives in an affluent area in a
house with both of his parents and a younger sister. John suffers from
crippling anxiety. He cannot go out in public, and he dislikes anyone
outside of his immediate circle. It was not always this way though.

Last year, John made good grades and played on the high school
football team. He was by all accounts, a very normal and well-adjusted
teenage boy. One day, eighteen-year-old John took consensual nude
photographs of his seventeen-year-old girlfriend. A few days later,
John bragged to his buddies about these pictures while in the locker
room before football practice. John’s friend, Brad, responded that he
did not believe John’s girlfriend would let him take pictures. John,
not wanting to be made fun of by the rest of the guys, grew defen-
sive and replied that he would post it on the team’s Facebook page
after practice. That night, upon receiving the image, one of the boys
candidly told his father about the picture. The father, concerned
that a picture was circulating of an underage girl, called the police.

One month later, John found himself in front of a judge where
he was convicted of production and distribution of child pornography.
Though John was a first-time offender, the judge viewed John as an
entitled jock and imposed a harsh sentence in an attempt to deter
other young adults from committing similar crimes. The sentence it-
self required only a few months of incarceration, however, as a condi-
tion of supervised release, the judge ordered John to undergo monthly
penile plethysmograph testing.

Now, every month for the next five years, John must go to a
testing center, where he is instructed to change into a hospital gown
and sit on a cold table. Next, a scientist in a lab coat comes in and
instructs John to put a gauge around the base of his penis. John is
then shown depictions of child pornography while the scientist
watches a monitor that registers any small change in penis size due
to erection. The testing itself is humiliating and degrading but even

 FYODOR DOSTOEVSKY, CRIME AND PUNISHMENT 2 (1866).
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worse 1s that John hates being forced to view images of child pornog-
raphy. John knows that sharing the pictures of his seventeen-year-
old girlfriend was wrong, but he does not understand why he is now
forced to see explicit images of young children as part of his punish-
ment. John views the penile plethysmograph testing as far worse
than his small stint in the prison system. Though he knows he will
never commit any crime like this ever again, the whole process has
caused him such horrible anxiety that John is unable to hold a job
and does not leave his parents’ house unless he absolutely must.

INTRODUCTION
1. WHO IS AFFECTED BY PENILE PLETHYSMOGRAPH TESTING?
II. THE PENILE PLETHYSMOGRAPH
III. HISTORY OF THE TEST
IV. TESTING TODAY
A. The Different Methods
B. Issues with Standardization and the Potential for
False Results
V. DIFFERENT COURTS TREATMENTS
VI. GENDER DISPARITY
A. The Vaginal Photoplethysmograph
B. Disparity in Court
C. Legal Implications of Gender Disparity
VII. A PRACTICAL ALTERNATIVE
A. The Abel Assessment for Sexual Interest
B. The MSI-II
VIII. THE ISSUE OF REVIEW
CONCLUSION

INTRODUCTION

Unfortunately, the above hypothetical situation is not far from
actual circumstances when a boy or man is convicted of a sex crime."
Undoubtedly, there must be provisions of supervised release to
prevent further harm in cases involving child pornography, but the
current practice in the Fourth Circuit of using penile plethys-
mograph testing as a specific provision does not accomplish this
goal. Research shows that the practice is not only outdated but dis-
parately affects males over females.? This disparate impact raises

1. Child Pornography Sentences, FAMILIES AGAINST MANDATORY MINIMUMS, http://
famm.org/affected-families/child-pornography-sentences [https://perma.cc/B5DK-GZZ9].
2. See Utah Prison Tackling Problems With Sex Offender Treatment, U.S. NEWS
(May 22,2017), https://www.usnews.com/news/best-states/utah/articles/2017-05-22/utah
-prison-tackling-problems-with-sex-offender-treatment [https:/perma.cc/HU2W-8VSA].
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constitutional concerns and suggests that maybe the Fourth Circuit
needs to use more heightened scrutiny in its analysis when impos-
ing the condition. Further, most circuits do not use this method, and
those that do have a much higher standard than that of the Fourth
Circuit in applying it as a provision of supervised release.” Addition-
ally, though it is imposed as a condition of supervised release, courts
have ruled that penile plethysmograph testing may not be used as
evidence in court because the test lacks “accepted standards in the
scientific community.”* This Note will begin by examining which
offenders might be affected by penile plethysmograph testing, the
history of the treatment, and how different courts use the treatment
today as a condition of supervised release. This Note will then focus
on the Fourth Circuit’s use of the treatment and how the treatment
has a disparate impact on men.

I. WHO IS AFFECTED BY PENILE PLETHYSMOGRAPH TESTING?

Penile plethysmograph testing is routinely imposed as a condi-
tion of supervised release by various courts in the United States,
though the various standards and methods differ not only across
circuits but within them as well.” Before diving into the different
methods and the intricacies of penile plethysmograph testing, it is
important to grasp the full scope of who 1s implicated by the imposi-
tion of this testing. To be certain, child pornography is a sensitive
subject, however, it must be looked at through the lens of not only
the most egregious offense, but rather, everything that falls under
the umbrella of child pornography. For example, an eighteen-year-
old who sends nude photographs of his mature, underage girlfriend
to a friend would be guilty of child pornography production and dis-
tribution.® Families Against Mandatory Minimums, a nonprofit or-
ganization that challenges what is considered excessive penalties
required by mandatory minimums, points out that even a young
adult man who records himself and his seventeen-year-old girlfriend
having consensual sex would be guilty of child pornography produc-
tion, even if he put the video on “his computer, with his girlfriend’s
knowledge and with no intent to share the video with others . ...””
Families Against Mandatory Minimums has analyzed not only the

3. See infra Part V.

4. United States v. Powers, 59 F.3d 1460, 1471 (4th Cir. 1995).

5. United States v. Medina, 779 F.3d 55, 69-70, 72 (1st Cir. 2015); United States v.
McLaurin, 731 F.3d 258, 261 (2d Cir. 2013); United States v. Music, 49 F. App’x 393,
394-95 (4th Cir. 2002) (per curiam); Powers, 59 F.3d at 1471.

6. Child Pornography Sentences, supra note 1.

7. Id.
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wide variety of crimes that constitute sex crimes but also how the
sentences vary and are imposed.® The group notes:

Even first-time offenders who do not receive a mandatory mini-
mum can receive “substantially identical sentences as hardcore
offenders.” In addition to increasing the base offense level, en-
hancements within the guidelines are frequently applied and can
significantly increase the sentence. For example, one guideline
enhancement is triggered if the defendant used a computer to
receive or possess the material. The saturation of computer tech-
nology assures that nearly all child pornography offenders sen-
tenced under this section receive this enhancement. As a result,
a possession offender can easily receive a sentence longer than
someone who sexually abuses a child.’

While a vast array of crimes can constitute sex crimes, the la-
beling of an individual as a sex offender can have lasting and some-
times fatal impacts.’ The media writes every day of these impacts,
covering stories such as that of two individuals who were beaten and
killed in New Hampshire because of their status as sex offenders; of
a husband and wife murdered in their own home by a white suprem-
acist because the husband was listed as a South Carolina sex of-
fender; or of a fifteen-year-old boy in Alabama who hung himself
shortly after his arrest for streaking the field during a high school
football game.!' These examples show that sex offenses cover a vast
array of crimes, a fact which is important to keep in mind when
looking at court-imposed conditions and their potential effects on
the greater community.

I1. THE PENILE PLETHYSMOGRAPH

In United States v. Weber, the Ninth Circuit addressed penile
plethysmograph testing: “[a]lthough one would expect to find a de-
scription of such a procedure gracing the pages of a George Orwell
novel rather than the Federal Reporter, plethysmograph testing has
become routine in the treatment of sexual offenders and is often

8. See An Introduction to Child Pornography Sentencing, FAMILIES AGAINST MAN-
DATORY MINIMUMS, http://famm.org/wp-content/uploads/2013/08/FS-Intro-to-Child-Porn
-8.31.16-fixed.pdf [https://perma.cc/8PAQ-XQUW].

9. Id. at 3 (internal citations omitted).

10. Andrew Extein & Galen Baughman, Capitol Punishment: The Troubling Conse-
quences of Federal Child Pornography Laws, HUFFINGTON POST (Feb. 19, 2014), http://
www.huffingtonpost.com/andrew-extein-msw/capitol-punishment-the-tr_b_4756400.html
[https://perma.cc/SLR2-NHAN].

11. Id.
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imposed as a condition of supervised release.”'* Penile plethysmo-
graph testing, commonly referred to as “PPG” testing, is used by courts
today as a condition of supervised release to see whether an individ-
ual who has been convicted of a “sexually deviant” crime, such as
those involving child pornography, is likely to recidivate.'” This
testing is done by putting an apparatus on a man’s penis and then
exposing him to various images and testing his sexual response.'”

III. HISTORY OF THE TEST

The penile plethysmograph was originally invented in 1908 when
it was used on dogs to test how certain drugs regulated blood flow."”
Over the next thirty years, European doctors began using the penile
plethysmograph on human subjects to study erectile dysfunction by
using the plethysmograph on patients while they slept.'® In 1957,
the test was modified by a Czech scientist named Kurt Freund to be-
come a penile plethysmograph much like that used today to test for
sexual deviance.'” Freund aimed to create a more objective method
of “understand[ing] deviant male sexuality by measuring it.”'® In
1957, when Freund first created this modified penile plethysmo-
graph, he was living in Czechoslovakia where homosexuality was
criminalized.” Leaders in Czechoslovakia forced Freund to use his
penile plethysmograph machine in an attempt to cure “homosexual
men’s deviant impulses” as a kind of aversion therapy.* This “ther-
apy consisted of ‘giving the patient an electric shock whenever the
plethysmograph showed he was [sexually aroused by] men.’”*" In
1960 though, Freund announced that he found homosexuality to be
“Incurable,” and based on this proclamation, “Czechoslovakia de-
criminalized homosexuality in 1961.”**

12. United States v. Weber, 451 F.3d 552, 554 (9th Cir. 2006) (emphasis added) (foot-
note omitted).

13. Max. B. Bernstein, Note, Supervised Release, Sex-Offender Treatment Programs,
and Substantive Due Process, 85 FORDHAM L. REV. 261, 261, 263 (2016).

14. Jason R. Odeshoo, Of Penology and Perversity: The Use of Penile Plethysmography
on Convicted Child Sex Offenders, 14 TEMP. POL. & C.R. L. REV. 1, 2 (2004).

15. James G. Barker & Robert J. Howell, The Plethysmograph: A Review of Recent
Literature, 20 BULL. AM. ACAD. PSYCHIATRY L. 13, 14 (1992).

16. Id.

17. Id.

18. Bernstein, supra note 13, at 266 (quoting DAVID M. FRIEDMAN, A MIND OF ITS
OWN: A CULTURAL HISTORY OF THE PENIS 231 (2001)).

19. Id. at 266-67.

20. Id. at 267.

21. Id. (quoting DAVID M. FRIEDMAN, A MIND OF ITS OWN: A CULTURAL HISTORY OF
THE PENIS 232 (2001)).

22. Id. When Czechoslovakia decriminalized homosexuality, it was one of the first
countries to do so. Id.
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Despite the country’s general decriminalization of homosexual-
ity, homosexuals were still not permitted to serve in the nation’s
army, so Freund used the penile plethysmograph to test the sexual
preference of those trying to escape being enlisted.”® Freund “op-
posed the persecution of homosexuals” and immigrated to Canada
in 1968, where he spent the last thirty years of his life using his ma-
chine to target pedophilic sexual interests.*

Meanwhile, in 1966, a scientist named John Bancroft, who was
working for the Department of Psychiatry at a hospital in London,
invented a similar penile plethysmograph machine.” This penile
plethysmograph was used as a shock therapy in which individuals
were shown images of children and told to concentrate on sexual
cognitions.”* When the subjects gained an erection, the scientist ad-
ministering the test would give the subjects “painful electric shocks’
to the . ..arm.”*’

By the 1970s, penile plethysmograph testing was being used in
the United States to identify those with sexually deviant thoughts.”®
It was also used at this time in a way similar to its counterpart in
Europe where subjects were punished with shock waves when they
became aroused by sexually deviant material.*

IV. TESTING TODAY

Testing today has not changed drastically, but courts have at-
tempted to understand the procedure as a means of analysis by
having expert witnesses testify as to the specific methods used in
more modern times.”” One such expert, Dr. Gullick, described the
process as part of her court testimony stating:

The individual is placed in a room and a mercury strain gauge
is placed around the penis so that the circumference of the penis
can be measured. And this mercury strain gauge is capable of
measuring slight increases in circumference, many times before
they are noticeable to the man himself. The individual is then

23. See Jason Winters & Robert J.W. Clift, Penile Plethysmograph, in CULTURAL
ENCYCLOPEDIA OF THE PENIS 138-39 (Michael Kimmel et al. eds., 2014).

24. Bernstein, supra note 13, at 267.

25. Id.

26. Id.

27. Id. (quoting J.H.J. Bancroft et al., A simple transducer for measuring penile
erection, with comments on its use in the treatment of sexual disorders, 4 BEHAV. RES. &
THERAPY 239, 240 (1966)).

28. Id.

29. Id.

30. State v. Spencer, 459 S.E.2d 812, 814-15 (N.C. Ct. App. 1995).
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presented with sequential stimulus materials, auditory and vi-
sual, encouraging him to think about and look at materials in-
dicative of sexual activity with different ages of people, different
genders and different sexual activities.™

While this case treats the above as a standard method, other litigation
has pointed out that there are “well over a dozen potential sources
of variation among different assessments, including the type of mea-
suring device and stimuli that are used, the characteristics of the test,
and the setting in which it is conducted.”*” This brings to light the
great concern in both the courts and the academic community regard-
ing not only the scientific validity of penile plethysmograph testing,
but also the complete lack of standardization in its administration.*”

A. The Different Methods

There are actually two different types of penile plethysmography:
volumetric plethysmography and circumferential plethysmography.*
Volumetric plethysmography was the method originally developed
by Freund in the 1930s.?” This method uses “a glass or rigid cylinder
[which] is placed over the penis with an inflatable cuff that encloses
the base of the penis.”* “The tube [is] filled with air and sealed with
the ‘ominous-sounding “locknut.”’”?” The man is then shown sexual
material, and when the man sustains an erection, the air within the
cylinder 1s displaced, and the plethysmograph uses the displace-
ment of air as a way of indirectly measuring “penile volume.” *

The circumferential method was invented by Bancroftin 1966.*
This method directly measures changes in the diameter of a penis
by using a mercury strain gauge.*” The gauge is placed around the
base of the penis and is meant to measure any small alteration in
penis size as a man becomes increasingly erect.'’ This is done with

31. Id.

32. United States v. Weber, 451 F.3d 552, 565 (9th Cir. 2006).

33. Id. at 564—65; Spencer, 459 S.E.2d at 815; Bernstein, supra note 13, at 274.

34. Vladimir Coric et al., Assessing Sex Offenders, 2 PSYCHIATRY 26, 27 (2005), https://
www.ncbi.nlm.nih.gov/pmec/articles/PMC2993520/pdf/PE_2_11_26.pdf [https://perma.cc
/P3E4-FMGF].

35. Bernstein, supra note 13, at 268.

36. Coric et al., supra note 34, at 27.

37. Bernstein, supra note 13, at 268 (quoting DAVID M. FRIEDMAN, A MIND OF ITS
OWN: A CULTURAL HISTORY OF THE PENIS 231 (2001)).

38. Coric et al., supra note 34, at 27.

39. Bernstein, supra note 13, at 267—68.

40. Coric et al., supra note 34, at 27.

41. Bernstein, supra note 13, at 268.
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electrodes that are able to measure resistance as the man becomes
erect, and “the mercury is thinned out against the ring.”*

“The volumetric method is considered to be the more accurate
and sensitive of the two, as it can detect even ‘the smallest changes
in penis diameter.””** Still, while this method may be thought of as
slightly more accurate, the scientificcommunity and courts alike have
found the testing to be lacking in reliability and standardization.*
Acclaimed scientists on the subject have commented on attempts to
test sexual impulses and the propensity for recidivism, stating “penile
erection is merely an epiphenomenon. We measure penile erection
because we can, and because it is an approximation of what we are
seeking. We are unable to measure mental events directly, although
the fMRI procedure is bringing us closer to that.”*’

B. Issues with Standardization and the Potential for False Results

Not only is it a problem that different methods are used, but
regardless of which actual test is being administered, there is a lack
of standardization from state to state.’® In State v. Spencer, the
North Carolina Court of Appeals highlighted a number of problems
regarding the reliability of PPG testing, specifically the “lack of
standards for training and interpretation of data, lack of norms and
standardization and susceptibility of the data to false negatives and
false positives.”"” The court in Spencer agreed that the validity and
reliability of the testing should be determined without regard to the
sophistication of the technology used in the testing.*® Still, there has
been a move to standardize PPG testing.” The Association for the
Treatment of Sexual Abusers (ATSA) was responsible for creating
a set of practical guidelines that were meant to assist administrators
of the treatment in standardization.” Still, there is a documented

42. Id.

43. Id. (quoting Dominique Bourget & John M. W. Bradford, Evidential Basis for the
Assessment and Treatment of Sex Offenders, 8 BRIEF TREATMENT & CRISIS INTERVENTION
130, 132 (2008)).

44. United States v. Music, 49 F. App’x 393, 394-95 (4th Cir. 2002) (per curiam); see
also United States v. Powers, 59 F.3d 1460, 1471 (4th Cir. 1995).

45. D. Richard Laws, Penile Plethysmography: Strengths, Limitations, Innovations, in
COGNITIVE APPROACHES TO THE ASSESSMENT OF SEXUAL INTEREST IN SEXUAL OFFENDERS
26 (David Thornton & D. Richard Laws eds., 2009).

46. See State v. Spencer, 459 S.E.2d 812, 815 (N.C. Ct. App. 1995).

47. Id.

48. See id.

49. See ASS'N FOR THE TREATMENT OF SEXUAL ABUSERS, PRACTICE GUIDELINES FOR THE
ASSESSMENT, TREATMENT, AND MANAGEMENT OF MALE ADULT SEXUAL ABUSERS 1 (2014).

50. See id. at 70-73.
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amount of inconsistency in what is being used.”’ As part of treatment,
some offenders are shown mere depictions of child pornography.”
Others are shown real child pornography.” Some offenders are
shown naked children who were brought up in nudist colonies but
with written consent from the children’s parents.” These examples
of differences in the images alone might go to show why courts are
concerned with the reliability of the testing in light of the lack of
standardization regarding methods.”

Another concern about the reliability and validity of the penile
plethysmograph comes from the potential for offenders to fake re-
sults.’® Some scientists have also suggested that results might differ
depending on whether the individual is being tested for scientific
purposes or whether they have been ordered to take the test as a
court condition.”” One such study described the prospective discrep-
ancy, stating:

The methodology and instructions used during PPG assessments
differ by laboratory. . . . Depending on the instructions that are
used, it may be that some sex offenders view the PPG assessment
procedure as a test of sexual deviance (i.e., a test with potentially
negative consequences . . .). This interpretation of the PPG pro-
cedure may lead some subjects who are involved with the judi-
cial system to attempt to inhibit or distort their responses. . . .*

In some studies, scientists attempt to minimize the ability of sub-
jects to fake by monitoring for tension of the abdominal or perineal
muscles as well as watching subjects “for signs of genital manipu-
lation.”?? Still, this does not account for false results due to mental
manipulation. In a study looking into stimulus control of sexual
arousal, H.E. Barbaree found that “[s]ubjects attempting to suppress

51. Seeid. at 71-72.

52. See id.

53. Dean Tong, The Penile Plethysmograph, Abel Assessment for Sexual Interest, and
MSI-II: Are They Speaking the Same Language?, 35 AM. J. FAM. THERAPY 187, 191 (2007).

54. GLEN KERCBER, INTERAGENCY COUNCIL ON SEX OFFENDER TREATMENT, USE OF
THE PENILE PLETHYSMOGRAPH IN THE ASSESSMENT AND TREATMENT OF SEX OFFENDERS
4(1993).

55. Bernstein, supra note 13, at 269.

56. H.E. Barbaree, Stimulus Control of Sexual Arousal: Its Role in Sexual Assault,
in HANDBOOK OF SEXUAL ASSAULT: ISSUES, THEORIES, AND TREATMENT OF THE OFFENDER
117 (W.L. Marshall et al. eds., 1990).

57. Robert J.W. Clift et al., Discriminative and Predictive Validity of the Penile Ple-
thysmograph in Adolescent Sex Offenders, 21 SEXUAL ABUSE: J. RES. & TREATMENT 335,
357 (2009).

58. Id. (internal citations omitted).

59. Richard D. McAnulty et al., Relationship Between MMPI and Penile Plethysmo-
graph in Accused Child Molesters, 31 J. SEXRES. 179, 181 (1994).
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arousal to deviant stimuli might use self-distraction, and, indeed,
when subjects have been instructed to fake suppression of response
to a preferred erotic stimulus, they reported using such a strategy to
minimize arousal.”® Conversely though, scientists have argued that
one of the benefits of the penile plethysmograph test is that those
accused of pedophilia can use this test to squash false accusations.®

The potential for false results is undoubtedly heightened due to
the lack of standardization in administration. This is exemplified in
the way that the test is given today. The test is not typically admin-
istered in government owned and operated treatment centers;
rather, most often the test is given “in privately operated treatment
centers under contract with government probation services.”** Fur-
ther, while the administering clinician is usually in a separate room
from the offender being tested, he or she may be separated by a
window, a one-way mirror, or merely a curtain.®” As previously men-
tioned, the stimuli can also differ, depending on who is giving the
test and what is available.®* Not only do the “images” themselves dif-
fer but there is even differentiation in whether subjects are shown
audio or visual stimuli.®

There has been a recent move towards standardization, but
despite this attempt, there is still a lot of room for deviation.®® ATSA
has published special guidelines meant to “provide quality treatment
services by recommending clinical practices that reflect the best
available knowledge.”®” ATSA has made these guidelines available
for purchase by members of the Association but does not mandate the
use of such material; the Association does not even specify on their
website that these guidelines are meant to apply to penile plethys-
mograph testing.®® That being said, the guidelines suggest that the
following methods are appropriate:

(1) Visual material: (a) Visual material will include nude or
clothed poses. (b) Visual materials should represent all five

60. Barbaree, supra note 56, at 117.

61. See Tong, supra note 53, at 188. This follows the suggestion that “over the past
20-odd years, there has been an alarming increase in the number of unfounded and false
child sexual abuse allegations made within contested divorces, visitation disputes, and
custody battles. . ..” (internal citations omitted).

62. Bernstein, supra note 13, at 269; see also Odeshoo, supra note 14, at 8.

63. Odeshoo, supra note 14, at 8.

64. Supra notes 53—54 and accompanying text (describing how some offenders are
shown mere images of children while others are shown fully nude child pornography).

65. Bernstein, supra note 13, at 269.

66. See id. at 269-70 (describing the ways the test can deviate).

67. ATSA Practice Guidelines & Ethics Order Form, ASS'N FOR THE TREATMENT OF
SEXUALABUSERS, https://www.atsa.com/civicrm/contribute/transact?reset=1&1d=38 [https:/
perma.cc/H5G2-TH68].

68. See id.
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Tanner’s stages of maturation.® (c) Categories should include
both sexes and be devoid of extraneous stimulus. (d) The number
of stimulus presentations must be based on client’s problem.
Stimulus duration should be consistent with published papers
that have demonstrated validity. Currently 2minute [sic] presen-
tations are common. (e¢) The examiner should be satisfied that
detumescence has reached a sufficiently low level to proceed.
(2) Audio tapes: (a) Categories of audio material should be suffi-
cient to adequately evaluate potential problems of your client
and reflect currently accepted methods as outlined in published
and validated studies. (b) Audio material must include a repre-
sentative group of normal sexual activity, including both sexes.
(c) Typical audio tapes include fondling, consenting intercourse,
coercive sex, rape, and assault with both children and adults of
both sexes.™

While on its face this may seem to add some level of consistency to
testing, the actual wording of these guidelines is extremely vague.
For example, in section (1)(d), ATSA stresses that “[t]he number of
stimulus presentations must be based on client’s problem.”” Though
the guidelines suggest that the number of stimuli shown should re-
flect the client’s “problem,” there is no indication of what number
might be suggested for any given problem, and presumably, differ-
ent administering clinicians have different ideas of what is appro-
priate. Further, in the same section, it states “[s]timulus duration
should be consistent with published papers that have demonstrated
validity,” but given the fact that courts have ruled on the validity of
this testing and found it lacking, it seems to make little sense for

69. The Tanner stages for boys are:

[(J1) Prepubertal; (2) Enlargement of scrotum and testes, scrotum skin red-

dens and changes in texture; (3) Enlargement of penis, further growth of

testes; (4) Increased size of penis with growth and breadth of development

of glans; testes and scrotum larger, scrotum skin darker; (5) adult genitalia.

And for girls: [] (1) Prepubertal; (2) Breast bud stage with elevation of breach

(sic) and papilla; enlargement of areola; (3) Further enlargement of breast

and areola; no separation of their contour; (4) Areola and papilla form a sec-

ondary mound above level of breast; (5) Mature stage: projection of papilla

only, related to recession of areola.
Max. B. Bernstein, Erecting The Case Against The Penile Plethysmograph: Why Mandated
PPG Testing Must Be Eliminated As A Condition of Supervised Release 22 (unpublished
note) (on file with author) (quoting JAMES M. TANNER, CHILD GROWTH FOUND., PUBERTY
AND TANNER STAGES, http://www.childgrowthfoundation.org/CMS/Files/Puberty_and_the
_Tanner_Stages.pdf).

70. Id. at 22—23 (quoting GUIDELINES FOR THE USE OF THE PENILE PLETHYSMOGRAPH,
ASS'N FOR THE TREATMENT OF SEXUAL ABUSERS (1992) [hereinafter GUIDELINES FOR THE
USE OF THE PENILE PLETHYSMOGRAPH]).

71. Id. at 22 (quoting GUIDELINES FOR THE USE OF THE PENILE PLETHYSMOGRAPH,
supra note 70).
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that court-imposed treatment to rely on validity regarding specific
stimulus duration.™

V. DIFFERENT COURTS’ TREATMENTS

While courts use different standards when determining what
conditions of supervised release may be appropriate, there are limi-
tations.” A district court may only impose a condition of supervised
release if (1) i1t finds the condition “is reasonably related to the fac-
tors set forth [under 18 U.S.C. § 3553(a)(1) and (a)(2)(B)—(D)],” ™ and
(2) it “involves no greater deprivation of liberty than is reasonably
necessary for the purposes set forth in [18 U.S.C. § 3553(a)(2)(B)—
(D)].” ™ Further, a condition must be “consistent with any pertinent
policy statements issued by the Sentencing Commission pursuant
to 28 U.S.C. [§] 994(a). .. .”"

Under § 3553(a)(2), a court is required to consider whether the
sentence imposed (1) reflects the seriousness of the offense, promotes
respect for the law, and provides a just punishment; (2) is sufficient
to deter others; (3) protects society from other crimes the defendant
might commit; and (4) is sufficient to give the defendant time to re-
ceive vocational training, medical care, or educational training.”

While all courts must adhere to the general standard set forth
in 18 U.S.C. § 3553(a) and 18 U.S.C. § 3583(d), the circuits that still
impose penile plethysmograph testing have developed further analy-
ses to determine when it might be used as an appropriate condition
for supervised release.™

The Fourth Circuit has little problem with penile plethysmo-
graph testing. The court has really only analyzed this method of
supervised release to the extent that they have found it not to be ac-
curate enough to be included in court for evidence purposes but fine
for treatment purposes.” Many Fourth Circuit decisions on penile
plethysmograph testing rely on cases like United States v. Music,
which found that penile plethysmograph testing was reasonably

72. Id. (quoting GUIDELINES FOR THE USE OF THE PENILE PLETHYSMOGRAPH, supra
note 70); State v. Spencer, 459 S.E.2d 812, 815-16 (N.C. Ct. App. 1995).

73. These limitations are set forth under 18 U.S.C.A. § 3553(a) (Westlaw through
Pub. L. No. 115-90 (including Pub. L. Nos. 115-92 to 115-117 and 115-119)) and under
28 U.S.C.A. § 994(a) (Westlaw through Pub. L. No. 115-90 (including Pub. L.. Nos. 115-92
to 115-117 and 115-119)).

74. 18 U.S.C.A. § 3583(d)(1) (West 2016).

75. 1d. § 3583(d)(2).

76. Id. § 3583(d)(3).

77. 18 U.S.C.A. § 3553(a)(2)(A)—(D) (West 2010).

78. United States v. Medina, 779 F.3d 55, 69-70 (1st Cir. 2015).

79. See United States v. Powers, 59 F.3d 1460, 1471 (4th Cir. 1995).
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related to § 3553 facts so as to be a valid “treatment” condition for
supervised release.* The Fourth Circuit has given a bit more con-
sideration to the use of penile plethysmograph testing as evidence.®'
In United States v. Powers, the Fourth Circuit held that a district
court did not abuse its discretion by refusing to admit plethysmo-
graph evidence offered by a criminal defendant.®” In Music, the court
points out that the rule in Powers was not a general rule that ple-
thysmograph evidence is inadmissible.®® Rather, the Fourth Circuit
noted that there, “the government had provided unrebutted evi-
dence that the testlacks ‘accepted standards in the scientific commu-
nity’ and that the test is prone to producing false negatives. ... We
then concluded that the government had established that the test
1s insufficiently reliable to meet the ‘scientific validity’ prong of
Daubert. . . ”* The Fourth Circuit went on to point out that while
1t was not relevant to the general issue of admissibility, the plethys-
mograph test was “useful for treatment of sex offenders.”*

Other courts have deviated from the Fourth Circuit’s standard
and rationale, criticizing the Fourth Circuit for its lack of review.
The First Circuit discussed the Fourth Circuit’s analysis of penile
plethysmograph testing as a condition of supervised release, point-
ing out that although the Fourth Circuit finds that “a district court
‘clearly act[s] within its discretion in imposing’ it as a condition . . . it
seems [to impose the testing] without offering much of an explana-
tion for doing so.”*°

The Second Circuit has addressed constitutional concerns with
the testing and found that a district court must satisfy strict scru-
tiny before granting penile plethysmograph testing as a condition of
supervised release.’” The Second Circuit found a “clear distinction
between penis measurement and other conditions of supervised
release.”® In United States v. McLaurin, the Second Circuit decided
the testing was so invasive that “it could be justified only if it is
narrowly tailored to serve a compelling government interest.”* The

80. United States v. Music, 99 F. App’x 393, 394-95 (4th Cir. 2002); see also Powers,
59 F.3d at 1471.

81. See Powers, 59 F.3d at 1471.

82. Id.

83. Music, 49 F. App’x at 394-95.

84. Id. at 395 (quoting Powers, 59 F.3d at 1471 and Daubert v. Merrell Dow Pharm.,
Inc., 509 U.S. 579 (1993)).

85. Id. (quoting Powers, 59 F.3d at 1471).

86. United States v. Medina, 779 F.3d 55, 69 (1st Cir. 2015) (referencing Powers, 59
F.3d at 1471).

87. United States v. McLaurin, 731 F.3d 258, 261 (2d Cir. 2013).

88. Id. at 264.

89. Id. at 261.
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Second Circuit went on to require that a district court must “at a
minimum make findings, sufficiently informative and defendant-
specific for appellate review, that the test is therapeutically benefi-
cial, that its benefits substantially outweigh any costs to the subject’s
dignity, and that no less intrusive alternative exists.””

The Ninth Circuit has also given the testing a more in-depth
analysis. That court has looked into not only the physical effects of
the testing but also the potential medical and emotional effects, find-
ing that “[p]lethysmograph testing not only encompasses a physical
intrusion but a mental one, involving not only a measure of the sub-
ject’s genitalia but a probing of his innermost thoughts as well.”?!
The Ninth Circuit held in United States v. Weber that the procedure
“Implicates a particularly significant liberty interest.”** Further, it
is one of the few circuits that has displayed concerns about the test-
ing’s reliability and efficiency and taken those into account in its
decisions.” Specifically, the Ninth Circuit found that penile plethys-
mography had a “susceptibility to manipulation via faking.”** The
Circuit ultimately required “heightened procedural protections”
such as “consideration of evidence that plethysmograph testing is
reasonably necessary for the particular defendant based upon his
specific psychological profile” before a district court may require the
testing as a condition of supervised release.”

The First Circuit said that, like the Ninth Circuit, it was not
prepared to “‘say categorically that, despite the questions of reliability,
[PPG] testing can never reasonably’ be imposed.” *° The First Circuit
went on to find that for the condition to be facially reasonable, dis-
trict courts “must provide a more substantial justification, at least
once a defendant objects.””” Further, the First Circuit required its
courts to balance sentencing goals against the defendant’s liberty.*®

Not only do courts have different standards for determining
whether penile plethysmograph testing is an appropriate condition
of supervised release, they also struggle at a base level to determine
what is being measured by the instrument as a whole.”” In State v.

90. Id. at 263.

91. United States v. Weber, 451 F.3d 552, 562—63 (9th Cir. 2006).

92. Id. at 563.

93. See id.; Bernstein, supra note 13, at 288.

94. Weber, 451 F.3d at 564.

95. Id. at 569-70.

96. United States v. Medina, 779 F.3d 55, 71 (1st Cir. 2015) (quoting Weber, 451 F.3d
at 552).

97. Id. at 72.

98. Id. at 71-72.

99. State v. Spencer, 459 S.E.2d 812, 814—-15 (N.C. Ct. App. 1995).
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Spencer, expert witnesses disputed what the test itself was measur-
ing.'” One expert witness described how she used the test regularly
in her assessment of how stimuli arouses patients.'' She described
her knowledge of the technology stating:

The plethysmograph ... directly measures the outside evidence
of sexual arousal. We know, it’s established throughout the
literature that when a man becomes sexually aroused, there is
engorgement of the penis. It’s a one-to-one relationship. In a poly-
graph, galvanic skin responses are measured, and we have to
make a leap of logic to think that galvanic skin response is
related to anxiety, and therefore truthfulness. And it is that
jump in logic that leads to a lack of reliability at times with that
instrument. . . . We know when the penis becomes engorged, we
are measuring sexual arousal. So it’s much more akin to say
blood pressure measurement.'”

Yet another expert witness, a clinical and forensic psychologist
with a specialty in sexual criminal behavior, testified that in his
research on the penile plethysmograph he found “that the plethys-
mograph data does not give any evidence that is useful in determin-
ing whether an individual did or did not commit a specific act.”'*”* He
agreed that the plethysmograph “measures the engorgement of blood
to the penis” but qualified that:

[TThere is substantial disagreement as to the extent to which the
penile response is subject to voluntary control and as to whether
the penile response as measured by the plethysmograph can
then be generalized to anything else pertaining to sexual behav-
ior. . . . [The expert] testified that the fact that the plethysmo-
graph does not show evidence of sexual arousal when a subject
is shown stimulus materials involving children does not lead to
a valid conclusion that the person will not engage in sexual ac-
tivities with children.'*

The expert also testified that:

[TThe vast majority of individuals who commit sexual offenses
against children are not sexually aroused by stimulus material
involving children; “their primary sexual orientation is to adults
and they molest children by fantasizing that they are engaging

100. Id.
101. Id.
102. Id. at 815.
103. Id.
104. Id.
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in relationships with appropriate sex partners.” In [the expert’s]
opinion, the plethysmograph has “very limited forensic utility”,
“the forensic validity of the instrument is highly suspect”, and
“the utility of what it [the plethysmograph] shows is highly ques-
tionable and the possibility of misleading the trier of fact or the
jury is very high, dangerously high.”'*

Indeed, courts have found that although the plethysmograph may
be used as a condition of supervised release, its value as evidence is
much more limited.'*® In United States v. Powers, the Fourth Circuit
found that a district court did not abuse its discretion in refusing to
admit plethysmograph results as evidence.'’” Courts have since said
that although there is no blanket rule that plethysmograph evidence
is inadmissible, the test “lacks ‘accepted standards in the scientific
community’ and that the test is prone to producing false negatives.”'*®
Further, courts have found that the test is “insufficiently reliable to
meet the ‘scientific validity’ prong of Daubert v. Merrell Dow Pharm.,
Inc.”' The fact that courts have found the test to lack the validity
to be used as evidence truly goes to show the questionability of its
true value as a condition of supervised release.'"’

VI. GENDER DISPARITY

One of the most troubling concerns with plethysmograph test-
ing 1s the gender disparity in its application as a condition of super-
vised release."'' There is, in fact, a female equivalent of the penile
plethysmograph, known as the vaginal photoplethysmograph.'*?

A. The Vaginal Photoplethysmograph

The vaginal photoplethysmograph was first developed in 1967
and used a light source in conjunction with a photosensitive cell on
a gynecologic speculum to measure the pulse waves emitted from
the vagina.'” The more modern version “consists of a tampon-sized

105. Spencer, 459 S.E.2d at 815.

106. See United States v. Powers, 59 F.3d 1460, 1471 (4th Cir. 1995).

107. Id.

108. United States v. Music, 49 F. App’x 393, 395 (4th Cir. 2002).

109. Id.

110. Powers, 59 F.3d at 1471.

111. A search of the term “penile plethysmograph” in Westlaw came up with 340 cases
as compared to the zero case results when searching “vaginal photoplethysmograph.”

112. Robert Todd Carroll, penile plethysmograph (PPG), SKEPTIC’'S DICTIONARY, http://
skepdic.com/penilep.html [https:/perma.cc/5G4Q-38V3].

113. Terri L. Woodard & Michael P. Diamond, Physiological Measures of Sexual
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acrylic device that contains a light emitting diode and a phototran-
sistor to detect light.”''* A vaginal photoplethysmograph “measures
the amount of blood in the genitalia by monitoring minor changes
in skin color inside the vagina. It is essentially similar to a lie de-
tector that measures blush response.”''” While there have been many
versions and updates of the vaginal photoplethysmograph test, the
general mechanism is the most commonly used and scientifically
sound method of studying arousal in women.'"*

B. Disparity in Court

Despite the fact that this technology exists, a woman has yet to
be sentenced to mandated vaginal photoplethysmograh testing by
courts."'” Given the lack of empirical studies on the subject, it is dif-
ficult to determine whether or not this is due to a lack of familiarity
or reliability in the testing, or the fact that most offenders charged
with child pornography (and other sex crimes) are men,'"® and thus
there is just not a “need” for court mandated vaginal photoplethys-
mograph testing. It is also unclear if courts have yet to deal with the
question given the lack of women convicted of child pornography.'"
In fact, according to the U.S. Department of Justice, in 2006, ninety-
nine percent of arrestees charged with child pornography were
male."”” Even when females are charged, judges often find women to

Function in Women: A Review, 92 FERTILITY & STERILITY 19, 21-22 (2009), https://www
.ncbinlm.nih.gov/pme/articles/PMC2771367 [https://perma.cc/TCYT-ZSCR].

114. Id. at 19.

115. Carroll, supra note 112 (internal quotations omitted).

116. Woodard & Diamond, supra note 113, at 20.

117. See supra note 111 (referencing Westlaw search results).

118. Janis Wolak et al., Child Pornography Possessors: Trends in Offender and Case
Characteristics, 23 SEXUAL ABUSE: J. RES. & TREATMENT 22, 22 (2011), http://unh.edu
/eere/pdf/CV204%20CP%20possessors.pdf [https:/perma.cc/A6NH-KE4X] (stating that
most offenders are males). In fact, according to the U.S. Department of Justice Bureau of
Justice Statistics, sex crimes do not even show up as a category of incarceration for fe-
male offenders. See LAWRENCE A. GREENFELD & TRACY L. SNELL, U.S. DEP'T OF JUSTICE,
WOMEN OFFENDERS 1 (1999), https://www.bjs.gov/content/pub/pdf/wo.pdf [https:/perma
.cc/956 W-N99E].

119. Paula Dobbyn, First Alaska woman charged with possessing child pornography
gets no jail time, KTUU (Oct. 21, 2016, 4:01 PM), http://www.ktuu.com/content/news
/First-Alaska-woman-charged-with-possessing-child-pornography-gets-no-jail-time-3979
85081.html [https:/perma.cc/CS9V-EQ2F] (demonstrating that many courts rarely deal
with female offenders in child pornography cases given that the first woman in Alaska to
be charged with possession of child pornography was in 2016).

120. MARKMOTIVANS & TRACEY KYCKELHAHN, U.S. DEP'T OF JUSTICE, FEDERAL PROSE-
CUTION OF CHILD SEX EXPLOITATION OFFENDERS, 2006 1, 5 (2007), https:/www.bjs.gov
/content/pub/pdf/fpcseo06.pdf [https://perma.cc/ES5RH-696V]; see also Mary L. Pulido,
Internet Child Pornography: Who Is at the Keyboard?, HUFFINGTON POST (Jan. 9, 2014),
http://www.huffingtonpost.com/entry/internet-child-pornography_b_4562194.html



610 WILLIAM & MARY JOURNAL OF WOMEN AND THE LAW [Vol. 24:593

be more sympathetic and remorseful.’*! In late 2016, one judge im-
posed no actual jail time for the first woman in Alaska to be charged
with possession of child pornography.'** Instead, she had three years
of suspended time with a mere five years of probation imposed.'**

C. Legal Implications of Gender Disparity

There may in fact be a constitutional argument for requiring
that courts use more stringent standards when imposing penile ple-
thysmograph testing simply due to the fact that such conditions are
not equally imposed on women. Under the Fourteenth Amendment’s
Equal Protection Clause, no state may “deny to any person within
its jurisdiction the equal protection of the laws.”'** Jurisprudence on
gender discrimination dictates that legal disparities involving gender-
specific classifications shall receive intermediate scrutiny.'®® Spe-
cifically, under United States v. Virginia, the Supreme Court held
that “exceedingly persuasive” justification was required for a sex-
based policy.'* It is imperative to recognize that this heightened
level of scrutiny can lead to completely different policies and case
law compared to that of rational basis on one side and strict scru-
tiny on the other.'”’

[https://perma.cc/NTPK-JE5B] (stating that statistics in 2014 also reflected that 99% of
consumers of child pornography were men).

121. Dobbyn, supra note 119 (exhibiting the Judge’s opinion of the female defendant,
which read, “I do find good prospects for rehabilitation here based on the evaluation that
was provided to me and the testimony I have heard, including Ms. Robinson’s short, but
I'm convinced, heartfelt, expression of remorse.”).

122. Id.

123. Id.

124. U.S. CONST. amend. XIV.

125. See J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, 136-37 (1994); Craig v. Boren,
429 U.S. 190, 198-99 (1976). See also United States v. Virginia, 518 U.S. 515, 532-33,
554 (1996) (stating that the Fourth Circuit’s “substantive comparability” standard was
a displacement of the Court’s more exacting standard, requiring that “all gender-based
classifications today” be evaluated with “heightened scrutiny”).

126. Virginia, 518 U.S. at 533.

127. Rational basis is the lowest level of scrutiny when determining a law’s constitu-
tionality. It requires that a law merely be rationally related to a legitimate government
interests which has, historically, not been a terribly high hurdle. See, e.g., United States
v. Carolene Products Co., 304 U.S. 144, 152 (1938) (discussing how the court will not
question the judgment of Congress as long as it believes there is a legitimate government
interest). Intermediate scrutiny is a significantly more rigorous test than rational basis,
whereby if the challenged law is on its face one that discriminates based on gender, the
means must be substantially related to an important government objective to justify the
ends. See, e.g., United States v. Virginia, 518 U.S. 515, 532-33 (1996); Miss. Univ. for
Women v. Hogan, 458 U.S. 718, 723 (1982); Craig v. Boren, 429 U.S. 190, 198 (1976).
Finally, strict scrutiny is the highest level of scrutiny and is used primarily to protect
fundamental rights and for race-based discrimination, requiring that the law in question
be narrowly tailored to serve a compelling government interest. See, e.g., Loving v. Virginia,
388 U.S. 1, 12 (1967); Korematsu v. United States, 323 U.S. 214, 216 (1944).
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Applying this standard to various courts’ treatments of penile
plethysmograph testing would require a judge or jury to determine
what actually constitutes an “exceedingly persuasive justification”
for this treatment.'”® However, assuming it was found to be justified
at all, ostensibly, the lack of a standard in the Fourth Circuit would
not be acceptable. Other circuits have at least addressed constitu-
tional concerns.' The Second Circuit found that a court must sat-
1sfy strict scrutiny, the Court’s highest standard of review, before
requiring penile plethysmograph testing as a condition of supervised
release.'™ The Court stated that there is a “clear distinction between
penis measurement and other conditions of supervised release.”'!
The Ninth Circuit, in United States v. Weber, found that the testing
“Implicate[d] a particularly significant liberty interest” and also re-
quired that a heightened scrutiny analysis be performed when penile
plethysmograph testing was a potential requirement of supervised
release.'” Finally, as previously mentioned, the First Circuit also
required a heightened scrutiny analysis in order to balance the de-
fendant’s individual liberties with sentencing goals.'®

The obvious gender disparity, in tandem with other courts’ con-
stitutional considerations, suggests that even if penile plethysmo-
graph testing was found to be definitively effective and legal, the
Fourth Circuit would need to adopt a more stringent standard of
review when deciding cases on the topic.

VII. A PRACTICAL ALTERNATIVE

More than any other concern is that courts are applying this
treatment as a condition of supervised release when there is not
even a general acceptance of penile plethysmography testing in the
scientific community.'®* Luckily, scientists have looked into “other,
less intrusive tests including direct observation measures of sexual
fantasy behavior, and the three other tests under investigation . . .
the Abel Screen (VRT) and Abel Questionnaire for Men, collectively
known as the Abel Assessment for Sexual Interest (AASI), and MSI-11
or Multiphasic Sex Inventory-II, also known as the Molinder.”'*

128. See Virginia, 518 U.S. at 533.

129. See United States v. McLaurin, 731 F.3d 258, 261 (2d Cir. 2013).

130. Id.

131. Id. at 264.

132. United States v. Weber, 451 F.3d 552, 563 (9th Cir. 2006).

133. United States v. Medina, 779 F.3d 55, 72 (1st Cir. 2015).

134. United States v. Music, 49 F. App’x 393, 394-95 (4th Cir. 2002) (finding that the
test is not accepted by the scientific community and that it is prone to false results).

135. Tong, supra note 53, at 190-91.
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A. The Abel Assessment for Sexual Interest

The Abel Assessment for Sexual Interest is made up of the Abel
Screen VRT (Visual Reaction Time) and the Abel Questionnaire for
Men.'* The Abel Screen VRT is not only less invasive than the penile
plethysmograph test, but it is also cheaper and requires less time."’
This test involves showing the participants images and measuring
the visual reaction time.'”® The idea behind this is that the longer
a person views a given stimulus, the greater that individual’s inter-
est in the stimulus is and vice versa.'” So, put differently, the length
of time an offender chooses to look at a specific image of child por-
nography before moving to the next image, theoretically, the greater
that individual’s interest in the contents of said image. This “Abel
Screen VRT [testing] is less controversial than PPG [penile plethys-
mograph]” testing and has passed the Daubert test in many court
cases.'”” Dean Tong, an expert in the field of child pornography and
sex abuse cases,'"! wrote of the Abel Screen VRT: “[a]s well as taking
less time to complete than the approximate 90 minute PPG assess-
ment, which also requires the test-taker to watch and listen to nude
child scenes, the Abel VRT does not appear to have a problem with
non-responders, or flatliners, as seen sometimes with the PPG.”'*
Tong went on to say that “[s]tandardization is not problematic with
VRT as Abel Screen, Inc. disseminates to all users of the test the
same digital images. Further, potential feigning of mental images
creating possible false results has not been reported to be a problem
with the Abel VRT.”'*

The second part of the Abel Assessment for Sexual Interest is the
Abel Questionnaire for Men.'** This questionnaire assesses twenty-
one different “problematic sexual behaviors,” which include inter-
ests in pedophilia.'*® One of the greatest advantages that the Abel
Assessment has over the penile plethysmograph is that it includes
something called a Denier-Dissimulator Scale, which is used to weed

136. Id. at 191-92.

137. Id. at 191.

138. Id.

139. Id.

140. Id. (referencing Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993)).

141. Iowa Issues with Dean Tong: False Allegations Trial Expert & Child Abuse Expert,
BLOGTALKRADIO (May 11, 2016), http://www.blogtalkradio.com/iowafamilypreservation
project/2016/05/12/iowa-issues-with-dean-tong-false-allegations-trial-expert-child-abuse
-expert [https://perma.cc/BTMY-FN8A].

142. Tong, supra note 53, at 191.

143. Id. at 191-92.

144. Id. at 192.

145. Id.
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out those who attempt to conceal behaviors of child sexual abuse.'*
With this tool, eighty-eight percent of child sexual abusers who make
an attempt to hide their behaviors are detected.'"” The benefit of
this in particular was pointed out by one scientist who wrote that
“[a]n instrument’s ability to correctly identify child molesters who
deny having sexually abused children (denier-dissimulator child
molesters) has the greatest clinical utility.”'*®

B. The MSI-IT

The MSI-II, also known as the Multiphasic Sex Inventory or
Molinder, 1s used to measure sexual characteristics of an offender
or of an accused individual.'*” One advantage it has over the penile
plethysmograph is that it has been around since 1984 and has been
researched extensively since 1986, so it is well tested.'™ It works by
comparing twelve different measures with those of a sample size of
1,200 (currently) known child molesters.'”!

While none of the current tests are perfect markers for deter-
mining whether one is likely to recidivate and commit another devi-
ant sex crime, the results of a 2007 study that tried all three methods
found that in terms of validity and reliability, the Abel Assessment
for Sexual Interest and the MSI-II were both equally viable replace-
ments for the “more intrusive” penile plethysmograph test.'”* Still,
there is little to no research involving individuals without any history
of sexual offenses."”® This research would be important in identifying
what might lead one to reoffend or even offend in the first place."*
For example, as one study on the assessment of deviant arousal in
adult male sex offenders points out:

[I]t may be the case that typical men show at least some arousal
to some . . . inappropriate stimuli, but they have no previous
history of committing a sexual offense. They may be aroused by
a child in the community and have an opportunity to get the child
alone, but do not act on it.*»

146. Id.

147. Id.

148. Tong, supra note 53, at 192.

149. Id.

150. Id.

151. Id. at 192-93.

152. Id. at 200.

153. Jorge R. Reyes et al., Assessment of Deviant Arousal in Adult Male Sex Offenders
with Developmental Disabilities, 39 J. APPLIED BEHAV. ANALYSIS 173, 187 (2006).

154. Id.

155. Id.
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Such information could be critical in court proceedings where what
might have otherwise been thought of as deviant behavior could turn
out to be ordinary for non-offenders and would therefore result in such
treatment being terminated as a condition of supervised release.

It should also be noted that courts have actually weighed in on
Abel testing, finding that Abel testing is “much less intrusive into
the body and somewhat less intrusive into the mind of a defendant
than plethysmograph testing.”'*® In United States v. Cope, the court
described the Abel test as being a “far less intrusive procedure” than
that of the penile plethysmograph test.'”” In United States v. Stoterau,
the court gave a more in-depth comparison of the Abel test and the
plethysmograph, stating:

Abel testing does not involve any manipulations or intrusions
akin to those involved in penile plethysmography, antipsychotic
medication, or chemical castration. . . . Abel testing involves
showing subjects a series of slides and monitoring the amount of
time they attend to each slide. . . . Unlike antipsychotics or
chemical castration, Abel testing does not “interfere[] with mental
processes [or]| alter[] behavior.” . . . Unlike penile plethysmo-
graphy, Abel testing does not require the test subject to disrobe
and does not “involve the minute monitoring of changes in the
size and shape of a person’s genitalia.”**®

The fact that courts have made such comparisons, yet still impose pe-
nile plethysmograph testing as a condition of supervised release, is
confusing and leads to questions of how the test might be reviewed
by courts.

VIII. THE ISSUE OF REVIEW

There is an additional hurdle that must be faced when dealing
with the “penile plethysmograph problem”—that of judicial review.
Though the testing is often imposed by lower courts, higher courts
have a difficult time actually addressing the issue because many
courts find that, due to its imposition as a condition of supervised
release, it is not ripe for review."” “[R]ipeness . . . has both constitu-
tional and prudential” aspects.'®® In order for one to have a “ripe”

156. United States v. Weber, 459 F.3d 552, 567 (9th Cir. 2006).

157. United States v. Cope, 506 F.3d 908, 913 (9th Cir. 2007).

158. United States v. Stoterau, 524 F.3d 988, 1005-06 (9th Cir. 2008) (internal cita-
tions omitted).

159. See United States v. Ortega, 485 F. App’x 656, 660 (5th Cir. 2012); United States
v. Rhodes, 552 F.3d 624, 628 (7th Cir. 2009); United States v. Lee, 502 F.3d 447, 450 (6th
Cir. 2007).

160. United States v. Bennett, 823 F.3d 1316, 1325 (10th Cir. 2016).



2018]  THE HARD TRUTH ABOUT THE PENILE PLETHYSMOGRAPH 615

case or “standing to litigate” in high courts, there must be injury in
fact, causation, and redressability.'®’ Injury in fact is “an invasion
of a legally protected interest,” which here would be the right to pri-
vacy of one’s own body.'*> Admittedly, the Court has found that one
gives up some amount of personal rights while in prison,'® but pe-
nile plethysmograph testing would presumably fall outside of that
scope given its imposition after one completes his time in prison. The
Supreme Court has said that to hear a case, the injury in fact must
not only be “concrete and particularized” but also “actual or immi-
nent.”'®** This is where courts have difficulty ascertaining whether
or not they may consider the issue of penile plethysmograph testing
imposed as a condition of supervised release—many courts find that
since the testing happens so far after the imposition, that it is not
ripe for appeal until after the man has completed his prison term.'*
Indeed, the Tenth Circuit tackled this issue in United States v.
Bennett where they discussed how the Supreme Court determined
that “[a] claim is not ripe for adjudication if it rests upon ‘contingent
future events that may not occur as anticipated or indeed may not
occur at all.””'® In fact the Fifth, Sixth, and Seventh Circuits have
all dismissed immediate challenges to penile plethysmograph test-
ing as being unripe.'®” The Sixth Circuit in United States v. Lee found
that though “conditions of supervised release may be ripe for appel-
late review immediately following their imposition at sentence,” the
issue was not ripe because: “(1) the defendant would not be released
for fourteen years, (2) his treatment plan was indefinite, and (3) the
court was unsure whether plethysmograph testing would even be
considered medically useful in 2021.”'%®

As recently as May 2016, a court once again looked into whether
the issue was ripe for judicial review in United States v. Bennett.'*’
The court stated, “[e]ven if we remanded, the district court would be
faced with the nearly impossible task of determining how effective
plethysmograph testing might be for Bennett after completing his
ten-year sentence.”'” The court went on to say that since there was
no way of knowing whether testing would even be available as a

161. See Lujan v. Defenders of Wildlife, 504 U.S. 555, 560—61 (1992).

162. Id. at 560.

163. See Turner v. Safley, 482 U.S. 78, 88—89 (1987).

164. Lujan, 504 U.S. at 560.

165. Bennett, 823 F.3d at 1326.

166. Id. (quoting Texas v. United States, 523 U.S. 296, 300 (1998)).

167. See United States v. Ortega, 485 F. App’x 656, 660 (5th Cir. 2012); United States
v. Rhodes, 552 F.3d 624, 628 (7th Cir. 2009); United States v. Lee, 502 F.3d 447, 450 (6th
Cir. 2007).

168. Bennett, 823 F.3d at 1326 (quoting Lee, 502 F.3d at 450).

169. Id. at 1318.

170. Id. at 1326-27.
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treatment option upon the defendant’s release from prison, they could
not take up the issue at this time.'”

CONCLUSION

While penile plethysmograph testing might have some putative
value due to its humiliating and degrading nature, the results of such
testing mean very little in a courtroom setting as they cannot be
admitted into evidence and are merely used for probative value.'™
Moreover, the blatant gender disparity in courts only mandating
plethysmograph testing on men demands that a heightened scrutiny
analysis be applied under the Equal Protection Clause.'” Currently,
the few jurisdictions aside from the Fourth Circuit that still impose pe-
nile plethysmograph testing use some form of heightened scrutiny.'™
Though no case has come before the Supreme Court to decide this
issue, given the strong weight of evidence against penile plethys-
mograph testing, the Fourth Circuit’s deference to judicial discretion
without some sort of heightened review is not a strict enough standard
to reasonably impose testing as a condition of supervised release.
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