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attention.*® Significant support for the amendment came from those
who opposed government money to support private Catholic schools,
but were explicitly in favor of public schools in which government
speech could maintain a Protestant flavor.*® Thus, in our first great
national political debate about the meaning of the Religion Clauses
as applied to matters of education of the young, the concern over
the expenditure of government money in support of ecclesiastical
institutions rose to the fore and the concern about government
speech produced, if anything, a broad sentiment in favor of
Protestant Bible-reading in public institutions.

That government speech might raise constitutional issues was
also reflected in the comments of Thomas Cooley, the leading
American constitutional scholar of the late-nineteenth century, who
wrote in his treatise: “But while thus careful to establish, protect,
and defend religious freedom and equality, the American consti-
tutions contain no provisions which prohibit the authorities from
such solemn recognition of a superintending Providence in public
transactions and exercises as the general religious sentiment of
mankind inspires . . . .’

Cooley was expressing the consensus of Protestant cultural
control, but the very fact of his assertion suggests that that
consensus was under attack from those who did not share its
premises. Moreover, immigration and its consequences for the
religious demography of the United States did not stop with the
immediate aftermath of the Civil War. The changes in immigration
law and policy in the last quarter of the twentieth century have
contributed substantially to the increasing religious diversity in
America. One can now add to the pattern of nineteenth-century
Catholic immigration and early-twentieth-century Jewish immi-
gration from Eastern Europe, the influx of Moslems, Buddhists, and
other religious groups from the Middle East, Africa, and Asia, and
large numbers of Catholics from Latin America. As will be
developed further below, the rise of the religious neutrality

45. See id. at 51-52, 61.

46. See id. at 61 (describing efforts of conservative evangelical Christians who supported
the anti-aid efforts reflected in the Blaine Amendment while simultaneously attempting to
prevent federal constitutional interference with Bible-reading in public schools).

47. THOMAS M, COOLEY, A TREATISE ON THE CONSTITUTIONAL LIMITATIONS 668-69 (7th
ed. 1903).
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principle and its corollary requirement of equal access to
government resources can be directly traced to the truly multi-
cultural quality of America’s religious pluralism.

B. Racial Justice, Civil Rights, and the Rise of the Equality
Paradigm

The Civil War and its aftermath would prove to have profound
consequences for the constitutional law of religion as well as that of
race.* The Reconstruction Amendments themselves represented a
form of immigration; as reflected in the first sentence of the
Fourteenth Amendment and its rejection of the holding in Dred
Scott v. Sandford,*® these constitutional changes brought African
Americans, already on our shores, into the body politic from a place
outside of it.

The racial integration of the American political community in
turn affected the constitutional law of religion in several ways.
First, and most significantly, the rise of the Civil Rights Movement
propelled a new ethos of rights adjudication. Equal protection
norms, once easily dismissed as “the usual last resort of consti-
tutional arguments,”™ took on central significance in the corpus of
constitutional law. As a result, arguments for religious equality
acquired increased vitality in a variety of constitutional settings.
Whether the claim is one of forbidden sectarian preferences, or
equal access to government resources,> or covert government
hostility to a particular set of religious practices,® equality norms
have infused Religion Clause law for the past quarter century.’*

48. Forafocused discussion of the impact of the Reconstruction Amendments on religious
liberty in the states, see Kurt T. Lash, The Second Adoption of the Free Exercise Clause:
Religious Exemptions Under the Fourteenth Amendment, 88 Nw. U. L. REV. 1106 (1994).

49. 60 U.S. (19 How.) 393 (1856).

50. Buck v. Bell, 274 U.S. 200, 208 (1927).

51. See, e.g., Larson v. Valente, 456 U.S. 228 (1982) (invalidating statute that granted
covert denominational preferences).

52. See, e.g., Lamb's Chapel v. Center Moriches Union Free Sch. Dist., 508 U.S. 384
(1993) (involving church group’s claim of equal access to after-school use of school premises).

53. Seg, e.g., Church of the Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520 (1993)
(invalidating local ordinances that covertly discriminated against religious group that
employed animal sacrifice as part of its religious rituals).

54. Although equalitynorms at times have expanded constitutional intervention against
government practices, similar norms have operated to contract intervention under the Free
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Second, the rise of black churches itself eventually became a
phenomenon of national political import. Black churches as a
political force were at the heart of the Civil Rights Movement, and
the continued segregation of religious life in America has been
among the explanatory causes of the push for charitable choice in
federal programs to aid the disadvantaged.5 Religion now plays a
central role in identity politics, within which white and black
churches alike play crucial roles.%

C. The Rise of Secularism and the Culture Wars

As discussed briefly above, the concept of secularism as a world
view had not penetrated American culture in the late-eighteenth
and early-nineteenth centuries.5” To be sure, the French Revolution
had celebrated the rights of man, independent of the view of any
organized religious body. Moreover, the writings of Thomas Paine
and others at the time of the American Revolution had echoed
related sentiments. Nevertheless, these radical notions had not yet
been embraced as a respectable aspect of American life, much less
a dominant one.

By the late-nineteenth century, the blossoming of science and
technology, the horrors associated with the Civil War, and the
alienation accompanying the Industrial Revolution had all
contributed to the rise of secularism. The holocausts and mass
violence in Europe in the twentieth century reinforced the trend, as

Exercise Clause by reducing claims of religious liberty or privilege to claims of no more than
formal equality for religion. See Employment Div. v. Smith, 494 U.S. 872 (1990). For
expansion of this theme, see Douglas Laycock, The Remnants of Free Exercise, 1990 SUP. CT.
REV. L.

55. See W. Burlette Carter, Can This Culture Be Saved? Another Affirmative Action Baby
Reflects on Religious Freedom, 95 COLUM. L. REv. 473, 507-09 (1995) (book review)
(suggesting that African American churches may have a different perspective on religious
freedom issues than many predominantly European American churches); Jeffrey Rosen, Is
Nothing Secular?, N.Y. TIMES, Jan. 30, 2000, (Magazine), at 40 (discussing African American
churches and their support for charitable choice programs).

§6. The movements spawned by these groupings have included the American Center for
Law and Justice (ACLJ), which has sponsored and financed a considerable portion of the
Religion Clause litigation in the Supreme Court over the past twenty years. The ACLJ tends
to represent the causes of conservative white Christians, and its lawyers, most notably Jay
Sekulow, have participated as lead counsel in a number of Supreme Court cases. See, e.g.,
Zobrest v. Catalina Foothills Sch. Dist., 509 U.S. 1 (1993); Lamb’s Chapel, 508 U.S. at 384.

57. See supra notes 23-29 and accompanying text.
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did widespread improvement in material conditions. There can now
be no doubt that American culture has a heavy, self-consciously
secularist component. This of course has profoundly altered our
understandings of religion, religious freedom, and religious
establishment.”® Without secularism, there can be no struggle
between religion and “nonreligion” of the sort frequently invoked by
courts and commentators.®® Without secularism, the culture wars
of the past thirty years®*—be they about sexuality, abortion,
criminal justice, or welfare reform—could not have taken the shape
they did. With secularism as a self-conscious social force, our most
prominent religious conflict is no longer the struggle among
Christians that plagued the West for hundreds of years, including
most prominently that of Catholics pitted against Protestants.
Instead, America’s religious strife emerges from the gap in world
view between secularists and deeply committed religious believers.
As will be elucidated below, this phenomenon has glacially shaped
the law of government money and government messages alike.

D. Expanded Prosperity and Wealth, and the Changed Role of
Government

The “night watchman” state constituted the prevailing model for
the world of Madison and Jefferson. No public schools existed at the
time of the Framing, and what we now think of as “social services”
belonged to the domain of the churches. All of that has been
radically transformed. Brown v. Board of Education’s®® dictum
about the central role of education in American life in the twentieth
century is now commonly accepted, and the phenomenon that

.

58. For an excellent analysis and discussion of the ways in which the rise of secular
individualism has altered our understanding of the Religion Clauses, see FREDERICK MARK
GEDICKS, THE RHETORIC OF CHURCH AND STATE (1995).

59. See Lisa Schultz Bressman, Accommodation and Equal Liberty, 42 WM. & MARY L.
REv. 1007 (2001); Christopher L. Eisgruber & Lawrence G. Sager, The Vulnerability of
Conscience: The Constitutional Basis for Protecting Religious Conduct, 61 U. CHI. L. REV.
1245 (1994).

60. See JAMES DAVISON HUNTER, CULTURE WARS (1991) (describing cultural conflicts
between orthodox and progressive world views in the areas of family, education, media, the
arts, law, and electoral politics).

61. 347 U.S. 483, 493-95 (1954).
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dictum described has accelerated in the half century since it was
uttered.

The rise of education as an American preoccupation has
powerfully shaped the law of the Religion Clauses. Fueled by the
incorporation of the Establishment Clause and its application to the
states, the conflicts over public financing of Catholic schools and
religious exercises in public schools commanded the stage upon
which played out the first three decades of Supreme Court
adjudication of Establishment Clause issues. Now that the heavy
focus on the role of Catholic education has diminished as an issue
for government, the highly charged question of public vouchers for
private education has taken its place on the constitutional agenda.
Although the vouchers question is clearly more ecumenical in its
demographic contours than was the last generation’s struggle over
public financing of Catholic schools, the constitutional permis-
sibility of vouchers for use at sectarian schools remains a central
and unresolved issue.

Schools aside, even those among the Framers who contemplated
a strong, aggressive, commercially oriented central government
never could have imagined the size of the federal revenue base
brought about by two centuries of economic expansion and
constitutional change that created the federal power to taxincomes.
A trillion-dollar federal budget, decades of federal involvement in
social expenditures, and a decline in confidence in the ability of
government bureaucracy on any level to administer social services
have conspired successfully to create the phenomenon of, and
gathering momentum toward, the regime of charitable choice.®?
Under charitable choice arrangements—unthinkable under the
constitutional and political ethos prevailing thirty years ago—
religious institutions are well on their way to becoming major actors
in the distribution of government funds and in-kind benefits,
especially social services. That religious entities will play a
communitarian role in the identification and alleviation of need is

62. The most prominent charitable choice provision in federal law is that contained in
section (a)(1)(A) of the Personal Responsibility and Work Opportunity Reconciliation Act of
1996, Pub. L. No. 104-193, 110 Stat. 2161 (codified as amended at 42 U.S.C. § 604a (Supp.
1897)), which permits states that contract with private organizations for welfare service
delivery to include religious organizations among the set of contractors. See also infra note
214 for a listing of other charitable choice proposals.
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by no means a recent phenomenon;®® that such a role will be
massive, government-supported and well financed, because of
coercive taxation and the privatization of the delivery of social
welfare services, suggests significant new circumstances within
which to evaluate the force of Establishment Clause norms
concerning the use of government money.

E. Mass Communication and the Rapid Transmission of Symbols

The last in the list of all-too-obvious changes in American society
that bear upon Establishment Clause concerns is the rise of mass
communications and the rapid transmission of pictures and symbols
around the globe. Eye-catching pictures have always been worth
many words, but the accuracy of renderings and the speed of their
transmission have improved many times over between the Framers’
time and our own.

This phenomenon of course has sweeping consequences for mass
societies, far beyond its effect on law in general, or upon the small
corner of Religion Clause law in particular. But its effects can be
felt in those aspects of political and legal culture to which the
transmission of symbols matters. If a city sponsors a voucher
system for youth in its public schools, as have Cleveland and
Milwaukee,* the story is transmitted at various times around the
nation; however, it tends to be a story about relatively anonymous
families and children making choices among schools, or about
lawyers fussing over financing arrangements. That funds will pass,
pursuant to such arrangements, from city to parents to sectarian
school is evident in the story, but this triangulated financial
relationship cannot be neatly captured in an image.

By contrast, Christmas birth scenes, Chanukah candleholders,
Christian crosses, and plaques containing the Ten Commandments
represent images familiar to a great many Americans. When these

63. The“poorlaws”developed in Elizabethan England included a significant role forlocal
parishes in the raising of monies and its distribution. See KARL DE SCHWEINITZ, ENGLAND'S
ROAD TO SOCIAL SECURITY 25-26 (1943).

64. See Simmons-Harris v. Zelman, 72 F. Supp. 2d 834 (N.D. Ohio 1999) (enjoining, on
Establishment Clause grounds, operation of Cleveland voucher program), affd, Nos. 00-
3055/00-3060/00-3063, 2000 U.S. App. LEXIS 31367, at *1 (6th Cir. Deec. 11, 2000); Jackson
v. Benson, 578 N.W.2d 602 (Wis. 1998) (upholding Milwaukee voucher program against
federal and state constitutional attack).
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images are replicated in scenes of public controversy, they are
quickly transmitted through news media. Members of the public
can react quickly, and viscerally, to the question of the desirability
of public support for such symbols and messages. In a fast-moving
political culture in which visual images dominate public focus,
public controversy over matters of government speech about
religion can be expected to take precedence over issues of govern-
ment money in support of religion.

In sum, the social, political, ideological, and economic
developments over the past two centuries have expanded and
altered the commonwealth. Claims of equal access to that
commonwealth, and political and judicial receptivity to those
claims, have grown in proportion to those changes. By contrast, the
polity exhibits far more tension over government support of
religious symbols and messages, with respect to which “equality” or
“neutrality” in any form is not possible. Religious pluralism and the
decline of white Protestant supremacy have liberated the possibility
of government financial support for the secular efforts of religious
entities, while simultaneously increasing the political controversy,
and constitutional constraints, associated with government
religious speech.

II1. MONEY AND SPEECH IN THE EVOLUTION OF ESTABLISHMENT
NORMS

The forces described in Part II—pluralism, egalitarianism,
secularism, prosperity, the expanded role of government, and the
revolution in communications—help to explain the rising trajectory
of constitutional concerns about government speech and the falling
trajectory of comparable concerns about government money. The
path of the law in this area, though hardly linear, has tended to
conform to that description of comparative trajectories.

A. Pre-incorporation
There was little occasion for adjudication on issues of money or

speech prior to the Supreme Court’s ruling in 1947 that the
Establishment Clause applied to the states by virtue of its
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incorporation into the Fourteenth Amendment.®® Very few federal
activities implicated what we now consider to be Establishment
Clause issues, and the sort of civil libertarian interest groups that
might litigate such issues either did not exist or did not focus on
Religion Clause questions. Only two Supreme Court decisions prior
to 1947 raised Establishment Clause questions; both involved
government money, and in neither did the Court directly confront
the constitutional merits.

In Bradfield v. Roberts,” the Court rejected an Establishment
Clause challenge to a federal appropriation for a hospital, operated
under the auspices of the Roman Catholic Church in the District of
Columbia. The Court held that the hospital was a secular rather
thanreligious entity, and therefore did not reach the question of the
permissibility of government grants to religious institutions.®” In
Quick Bear v. Leupp,® the Court held that expenditures out of a
Sioux Indian Trust Fund for the education of Sioux children at
sectarian schools did not violate federal statutory prohibitions on
sectarian expenditures. The Court reasoned that although the
statutory prohibitions should be construed in light of constitutional
concerns, the statute simply did not apply to Indian trust funds
administered by the United States under a treaty with the tribe.®®
Such funds were not “government” funds, and so prohibitions on use
of government money did not apply.

B. Incorporation of the Establishment Clause and the Early Post-
incorporation Cases

In 1947, the Supreme Court issued its landmark opinion in
Everson v. Board of Education.™ Everson, of course, was a govern-
ment money case; it involved a decision by a municipal government
to reimburse families for the cost of transporting their children on
public buses to and from both public and sectarian schools. The
Court in Everson upheld the program, even though it produced a set

65. See Everson v. Board of Educ., 330 U.S. 1, 15 (1947).
66. 175 U.S. 291 (1899).

67. Seeid. at 298.

68. 210 U.S. 50 (1908).

69. See id. at 80.

70. 330 U.S. 1 (1947).
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ofhighly separationist opinions—all of which strongly signaled that
any program of direct governmental assistance to sectarian schools
was likely doomed to invalidation under the Establishment
Clause.

There are many reasons why Everson’s legacy has proven to be
lasting. The decision was the first attempt by the Supreme Court to
elaborate on the meaning of the Establishment Clause. Although
the Court permitted the aid in question, its opinion was sweeping,
suggesting that broad separationist principles would govern church-
state controversies thereafter. The dissents were even more
expansive; both the Rutledge and Jackson dissents were vehement
attacks on the case outcome, and both argued that the state may
give no financial assistance to sectarian enterprises, even if given
indirectly through subsidies for ancillary activities like trans-
portation.” All of the opinions assumed without question that the
application of the Establishment Clause to the states via the
Fourteenth Amendment was appropriate, and all assumed that the
Virginia history of disestablishment, capped by Madison’s Memorial
and Remonstrance™ against the proposed religious assessment of
1785, should be taken as controlling background against which to
read the Religion Clauses of the First Amendment.

Everson may have been driven by anti-Catholic animus. The
Court opinion by Justice Black, late of the Klan, was subtle about
the ideology of Catholic education; the dissent by Justice Jackson
was not.” In any event, the Justices in Everson understood that
application of the Establishment Clause to the states would have
profound consequences for the public financing of sectarian
education, almost all of which at the time was associated with, and
operated by, the Roman Catholic Church. This had been the issue
that had driven the Blaine Amendment,” and it propelled the Court
to federalize the question by concluding that the Establishment
Clause applied to the states.

71. See id. at 18-74. The case was decided by a vote of 5-4, with two strongly worded
dissenting opinions by Justices Jackson and Rutledge.

72. See id.

73. See 1 MADISON, supra note 26.

74. Justice Jackson minced few words when he noted that “Catholic education is the rock
upon which the whole [religion] rests.” Everson, 330 U.S. at 24.

75. For a discussion of the Blaine Amendment, see supra notes 42-46 and accompanying
text.
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The period between World War II and the appointment of Earl
Warren as Chief Justice in 1953 also witnessed a sharply drawn
Establishment Clause controversy that fell along lines oblique to
the distinction between government money and government speech.
In McCollum v. Board of Education,’® the Supreme Court inval-
idated a program of religious instruction conducted by sectarian
teachers on public school grounds during school hours.”” A few years
later, after howls of public criticism in response to McCollum, the
Court in Zorach v. Clauson™ rejected an Establishment Clause
challenge to a program in which public school students were given
released time from compulsory school hours to attend religious
instruction at private rather than public sites.”

The off-site versus on-site distinction is highly questionable;
Zorach has always seemed to me wrongly decided.’° With respect
to the money-speech dichotomy, however, the problems presented
by McCollum and Zorach do not fall readily into one category or the
other. Both cases involved the provision of government resources in
aid of religion, and religion alone; in McCollum, the resources
included the obvious one of space in the public schools for religious
instruction,® and both cases involved placing the force of the state’s
laws on compulsory attendance and truancy behind a parent’s
choice to have a child partake of religious instruction. At the same
time, both cases also involved the symbolic and expressive force of
putting coercive government power, and not government money
alone, behind the project of religious instruction for children. Thus,
McCollum and Zorach arguably involved government resources for
religion alone, symbolic government support for religion, and
proreligious government coercion—a combination that one today
would expect to be fatal to any government policy challenged on
Establishment Clause grounds. Perhaps the vintage of these cases,
decided at an early and intense stage of the Cold War, explains the
outcome in Zorach. Indeed, the case is perhaps best known for its

76. 333 U.S. 203 (1948).

T7. See id. at 207-12.

78. 343 U.S. 306 (1952).

79. See id. at 308-10, 315.

80. See Ira C. Lupu, The Trouble with Accommodation, 60 GEO. WASH. L. REV. 743, 743-
46 (1992).

81. See McCollum, 333 U.S. at 207-09.
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propagandistic dictum that “[w]e are a religious people whose
institutions presuppose a Supreme Being.”®? In any event, the
McCollum-Zorach episode is an intriguing tangent story to the
speech-money dichotomy being pursued in this Essay.

C. The Warren Court

Although the Warren Court is justly considered to be the
institutional force behind much of the current status of the Bill of
Rights, its contribution to the law of the Establishment Clause is
less significant than that of its successors. The most influential
Warren Court opinions are, of course, those involving religious
exercises in public schools. In Engel v. Vitale,®® the Court held
unconstitutional the compulsory daily reading of the Regents’
Prayer in the New York public schools.?* In Abington School District
v. Schempp,® decided one year later, the Court ruled similarlyin a
case involving daily Bible-readings and recitation of the Lord’s
Prayer in public schools.®®

In a way, Engel and Schempp are the germinal government
speech cases; they are the Court’s first encounter with claims that
government-initiated religious exercises or worship, independent of
affiliation of any kind with institutional churches, violate the
Establishment Clause. Moreover, the Court’s studied and explicit
rejection of the argument that Engel and Schempp should be
treated as involving Free Exercise problems alone, or as being in
some way akin to flag salutes—with respect to which complainants
are entitled to exemption but are not entitled to block the
government’s power to conduct the exercise®’—makes these cases
uniquely important.

Several aspects of Engel and Schempp, however, render them
problematic as precedent for any broad view that the Establishment

82. Zorach, 343 U.S. at 313.

83. 370 U.S. 421 (1962).

84. See id. at 424.

85. 374 U.S. 203 (1963).

86. See id. at 205-07.

87. See West Va. Bd. of Educ. v. Barnette, 319 U.S. 624 (1943) (holding that state may
notrequire students to salute the American flag); Sherman v. Community Consol. Sch. Dist.,
980 F.2d 437 (7th Cir. 1992) (holding that flag salute is not a prayer and may be recited
voluntarily in public schools).
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Clause interdicts official religious speech. First and foremost, their
settings involved compulsion at several levels. The exercises took
place in a setting in which minors were legally required to attend
school, and under significant psychological pressure from teachers
and peers to participate. Moreover, the participation expected was
active, not passive. In Engel, children were obliged to recite the
Regent’s Prayer,®® and in Schempp, they were expected to read
aloud from the Bible and recite the Lord’s Prayer in unison.?® These
requirements of vocal participation made the intrusion on religious
autonomy far more severe than would be the case in a regime
involving silent acquiescence alone; to express aloud a religious
sentiment is to affirm it or to openly violate one’s conscience by
uttering what one believes to be a religious falsehood.

However sweeping Engel and Schempp seemed to be within the
domain of official religious exercises in public schools—and they
have been sweeping indeed**—their factual settings and conceptual
underpinnings narrowed their reach. Neither involved religious
exercises imposed on adults, or religious exercises conducted by
government in a setting in which no one was present by government
compulsion, nor even exercises in which officials spoke but citizens
could remain passively silent. As a result, government-sponsored
religious observance in less coercive settings continued, un-
restricted by any clear principles, for another two decades.

The Warren Court’s contribution on the government money side
was far more ambiguous in its thrust than its government speech
legacy from the school prayer cases.”* In Board of Education v.
Allen,” decided at the very end of the Warren Era, a closely divided

88. See Engel, 370 U.S. at 422. Students could be excused from participation by explicit
request of their parents. See id. at 430.

89. See Schempp, 374 U.S. at 207. Here, too, a student could be excused “upon the
written request of his parent or guardian.” Id. at 205.

90. There are numerous cases that bear the direct imprint of the school prayer decisions.
See Santa Fe Indep. Sch. Dist. v. Doe, 120 S. Ct. 2266 (2000); Lee v. Weisman, 505 U.S. 577
(1992); Edwards v. Aguillard, 482 U.S. 578 (1987); Wallace v. Jaffree, 472 U.S. 38 (1985);
Stone v. Graham, 449 U.S. 39 (1980).

91. In McGowan v. Marylend, 366 U.S. 420 (1961), the Court upheld Sunday Closing
Laws against an Establishment Clause challenge, but did so on the theory that the
“government speech” reflected in recognizing Sunday (the Christian Sabbath) as the day of
rest had been washed away over time, and that the laws now advanced the secular purpose
of promoting a convenient and uniform day of rest.

92, 392 U.S. 236 (1968).
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Court upheld a New York program by which textbooks used or
approved for use in the public schools could be loaned to the parents
of children enrolled in private schools, including the sectarian
variety.®® If the Everson Court was correct when it asserted
that providing reimbursement to families for transportation
costs incurred by sending their children to sectarian schools
“approache[d] the verge of [constitutional] power,”®* Allen must be
wrong. Surely the provision of schoolbooks, nominally loaned to
schoolchildren but in fact transferred to sectarian schools directly
once the school adopted the books, is more substantial and direct
aid to the enterprise of sectarian education than reimbursement
for bus transit costs, which can be justified on safety grounds.
Additionally, the interaction between public officials and sectarian
school officials over which books would be “approved for use”
(though not necessarily used) in public schools was fraught with the
perils of “excessive entanglement” of the sort the Court had
condemned in Engel®® and would emphasize a few years later in
Lemon v. Kurtzman.*

Whatever forces account for the result in Allen, one can fairly
conclude that the Warren Court set the stage for the separationist
principles that would later ripen on matters of government speech.
With respect to government money, however, the Warren Court
proved to be a reticent link between the separationist rhetoric of
Everson and the separationist doctrine and result that was soon to
appear in Lemon.”

D. The Burger Court—The High Water Mark of Money
Separationism and the Boundaries of Message Separationism

During Warren Burger’s tenure as Chief Justice, money
separationism blossomed while the cause of message separationism
suffered some explicit and noteworthy defeats. On the money side,

93. See id. at 243-44.

94. Everson v. Board of Educ., 330 U.S. 1, 16 (1947).

95. See Engel v. Vitale, 370 U.S. 421, 429-30 (1962).

96. 403 U.S. 602, 614-25 (1971).

97. The Warren Court’s only other significant contribution to money separationism was
Flast v. Cohen, 392 U.S. 83 (1968), which created an Establishment Clause exception to the
general denial of standing to federal taxpayers to challenge the validity of federal
expenditures. See id. at 105-06.
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the leading case is Lemon v. Kurtzman.®® Lemon, like virtually all
of the Burger-Era cases about aid to sectarian schools at the
elementary and secondary level, involved a large, northeastern
industrial state (in this case Pennsylvania) with a substantial
population of Roman Catholics and the sectarian schools to show for
it.?® Indeed, the Chief Justice’s opinion for the Court in Lemon
emphasized the predominantly Catholic character of the schools
aided by the challenged programs, and highlighted the religious
indoctrination the Court associated with such schools.'®

Lemon’s machinery was simple and devastating. The requirement
of secular purpose had no effect in these cases; all aid programs
were found to have permissible, education-oriented purposes.
Instead, the damage was done elsewhere. The Court presumed
parochial schools to be “pervasively sectarian,”®! and created the
infamous catch-22 by virtue of which such schools could not be
substantially aided by the state because the aid would either
significantly advance the school’s religious mission, or “excessively
entangle” state agents with school personnel in an effort to make
sure that such religious advancement at state expense did not
oceur.1%2

As a result, in the first few years after Lemon, the Supreme
Court invalidated numerous programs of aid to sectarian
elementary and secondary schools.!® In all of these programs, like
those in Lemon, an overwhelming proportion of the aided schools
were Catholic. Many of the issues raised in these cases, several of
which have now been overruled by Mitchell v. Helms,'* involved the
loan of instructional material, such as maps, film projectors, and
the like.!®® The reasoning in these cases followed a predictable

98. 403 U.S. 602 (1971).
99, See id. at 609-10. The case also involved a statute from Rhode Island. See id. at 607-
09.
100. See id. at 615-22.
101. See id. at 617, 620.
102. See id. at 619-22.
103. See Wolman v. Walter, 433 U.S. 229 (1977), overruled by Mitchell v. Helms, 120 S.
Ct. 2530 (2000); Meek v. Pittenger, 421 U.S. 349 (1975), overruled by Mitchell v. Helms, 120
S. Ct. 2530 (2000); Levitt v. Committee for Pub. Educ., 413 U.S. 472 (1973).
104. 120 S. Ct. 2530 (2000).
105. Why such loans were constitutionally unacceptable, while the textbook loan program
in Allen was valid, was never satisfactorily explained. See, e.g., Wolman, 433 U.S. at 251 n.18
(noting the inconsistency between Allen and Wolman, and choosing to preserve Allen by
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formula: state provision of instructional material to “pervasively
sectarian” schools, to be utilized in the classroom by employees of
these schools, created an unacceptable risk that government aid
would be put to religious use. The only way to ensure that schools
and their employees did not engage in such forbidden uses was to
closely monitor the use of the equipment, and that monitoring itself
would constitute an “excessive entanglement.”

The distinction between aid that flows to families by virtue of
their choice of sectarian education, and aid that is transferred
directly to sectarian schools, had seemed to matter in Everson and
Allen, and would matter again near the end of the Burger years.
Nevertheless, in the early 1970s, the Court’s firm commitment
against programs designed primarily to bail out financially troubled
Catholic schools overpowered the principled force of that dis-
tinction. The Court invalidated an Ohio program involving the loan
of instructional materials to families in Wolman v. Walter,’*® and
also invalidated a New York program of tax credits for tuition
assistance, predominantly utilized by parents of children in
Catholic schools, in Committee for Public Education v. Nyquist.*®

One distinction that did matter greatly, however, was that
between elementary and secondary schools, on the one hand, and
higher education on the other. In a series of decisions begining with
Tilton v. Richardson,® decided on the same day as Lemon, the
Court drew a boundary around higher education. Because such
education involved less impressionable, older students, and because
the Court presumed that such schools were unlikely to indoctrinate
in an atmosphere of pervasive sectarianism, it cast the burden of
proof on challengers to such programs, a burden that they typically
failed to carry.l®

By the mid-1970s the doctrines of money separationism had
become essentially a limitation on state aid to Catholic schools at
the elementary and secondary levels. Aid to religiously affiliated
higher education remained presumptively valid so long as the

reason of stare decisis).

106. 433 U.S. 229 (1977), overruled by Mitchell v. Helms, 120 S. Ct. 2530 (2000).

107. 413 U.S. 756 (1973).

108. 403 U.S. 672 (1971).

109. See Roemerv. Board of Pub. Works, 426 U.S. 736, 755-59 (1976); Hunt v. McNair, 413
U.S. 734, 741-45 (1973); Tilton, 403 U.S. at 684-89.
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aid was limited to secular objectives. Moreover, Walz v. Tax
Commission,"® which upheld property tax exemptions for religious
institutions against an Establishment Clause challenge,'! re-
inforced the message of decisions like Lemon. In financial matters,
the ideal of separationism was state and church leaving each other
alone as much as possible. Whether that was accomplished by the
force of constitutional principle operating to limit state aid to
religious entities,"? or by deference to state policy which relieved
such entities of state imposed burdens, the operational result from
the perspective of religious institutions was distance and dis-
connection from government agencies.

Near the end of the Burger years, there were small hints of
weakening in the structure of money separationism. The strongest
came in Mueller v. Allen,"® in which a narrowly divided Court
upheld a state income tax deduction for the expenses of elementary
and secondary education, including tuition payments.!* Such
payments were deductible whether made at private schools,
sectarian or secular, or at out-of-district public schools.'®® Mueller
confronted the Court, for the first time, with a scheme that aided
parents of children in sectarian schools that were not primarily
Catholic. Although Lemon had emphasized the demography of the
schools in Pennsylvania, the Court in Mueller explicitly rejected the
argument that, because the tuition deduction in fact operated to aid
sectarian schools more than all other schools combined, it was
therefore constitutionally unacceptable.’’® Instead, the Court
emphasized the formal neutrality of the state scheme and the fact
that it aided families rather than the schools directly. These factors,
of course, did not distinguish Mueller from the Nyquist case decided
ten years earlier, in which the New York tax credit scheme that

110. 397 U.S. 664 (1970).

111. See id. at 672-78.

112. See, e.g., Larkin v. Grendel’s Den, Inc., 459 U.S. 116 (1982) (holding that state may
not delegate power to veto liquor licenses to churches situated near the site for which the
license is sought). :

113. 463 U.S. 388 (1983).

114. Seeid. at 390-91.

115. See id. at 395.

116. See id. at 401. The Court stated, “[W]e would be loath to adopt a rule grounding the
constitutionality of a facially neutral law on annual reports reciting the extent to which
various classes of private citizens claimed benefits under the law.” Id.



