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times of the day. Culombe confessed to stealing some canned goods,
but not to murder.48

Not until Tuesday did the police present Culombe to a court. He
was charged only with breach of the peace; at the behest of the
prosecution, the judge continued the case for a week and committed
the suspect to custody until that time. Culombe was not heard by
the court and counsel was not appointed. Not until Wednesday did
Culombe confess to the murders.49

Justice Frankfurter wrote a sixty-seven page opinion, loaded with
the ballast of ninety-seven footnotes. He surveyed the policy con-
siderations that make confessions a difficult subject;"0 he reviewed
the history of confessions in Anglo-American jurisprudence;5 he
canvassed the decided cases of the Court;5  and then restated the
process of applying the voluntariness standard." After a minute
examination of the record, he found it "clear" that Culombe's "will
was broken Wednesday afternoon." "

Only Justice Stewart joined Frankfurter's opinion.55 The other
votes for reversal came from Warren, Douglas, Black, and Brennan,
all of whom disagreed with much of what Frankfurter had said.6

The Chief Justice, in an opinion made rather droll by his later
performance in Miranda, denounced Frankfurter's "treatise" as an
"advisory opinion"; in Warren's view, "the reasons which have com-
pelled the Court to develop the law on a case-by-case approach, to
declare legal principles only in the context of specific factual
situations, and to avoid expounding more than is necessary for the
decision of a given case are persuasive."57

In stark contrast, Justice Douglas, joined by Black, thought the
case "a simple one" not because of the voluntariness rule, but
because the Sixth and Fourteenth Amendment's right to counsel

48. Id. at 609-18.
49. Id. at 611-15.
50. Id. at 570-87.
51. Id. at 587-98.
52. Id. at 598-602.
53. Id. at 603-06.
54. Id. at 634.
55. Id. at 568.
56. Id. at 635-36 (Warren, C.J., concurring); 637-41 (Douglas, J., concurring); 642

(Brennan, J., concurring).
57. Id. at 636 (Warren, C.J., concurring).
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protected Culombe against questioning after he requested a
lawyer.5" Far from a fact-specific, case-by-case approach, the
Douglas suggestion was that the Court should replace the due
process analysis with a selective incorporation analysis that
would require the availability of counsel during questioning in
every case.59 The Douglas position had been rejected by the
Court in Crooker v. California,60 and for a compelling reason. The
"doctrine suggested by petitioner... would effectively preclude police
questioning-fair as well as unfair-until the accused was afforded
opportunity to call his attorney."6'

Justice Brennan agreed with only that portion of the Frankfurter
opinion dealing with the specific facts of Culombe's case, implicitly
agreeing with Warren. 2 Justice Harlan, joined by Clark and
Whittaker, dissented; although he agreed with the generalizations
in the Frankfurter opinion, Harlan thought those considerations
led to the conclusion that Culombe's confession was voluntary.63 As
Warren tartly observed, this augured poorly for the project of
clarifying the law of confessions."

58. Id. at 637 (Douglas, J., concurring).
59. Id.
60. 357 U.S. 433 (1958).
61. Id. at 441. Arguably the Court's decision inHaynes v. Washington, 373 U.S. 503,513-

15 (1963), holding a confession involuntary when the police refused the suspect contact with
his wife, implicitly overruled Crooker even before Miranda. See Yale Kamisar, Remembering
the "Old World"of Criminal Procedure: AReply to Professor Grano, 23 U. MICH. J.L. REFORM
537, 569-75 (1990). On the other hand, in Fare v. Michael C., 442 U.S. 707, 726-27 (1979), the
Court held that a juvenile suspect's request to speak with his probation officer did not
amount to an invocation of Miranda rights. Michael C. emphasized the Miranda decision's
'perception" of counsel's 'unique ability to protect the Fifth Amendment rights of a client
undergoing custodial interrogation." Michael C., 442 U.S. at 719. Arguably, then, absent
Miranda, police refusal to permit consultation with counsel would not violate the due process
voluntariness test.

62. Culombe, 367 U.S. at 641-42.
63. Id. at 642 (Harlan, J., dissenting).
64. Id. at 636 (Warren, C.J., concurring). The Chief Justice wrote:

The opinion was unquestionably written with the intention of clarifying these
problems and of establishing a set of principles which could be easily applied in
any coerced-confession situation. However, it is doubtful that such will be the
result, for while three members of the Court agree to the general principles
enunciated by the opinion, they construe those principles as requiring a result
in this case exactly the opposite from that reached by the author of the opinion.
This being true, it cannot be assumed that the lower courts and law
enforcement agencies will receive better guidance from the treatise for which
this case seems to have provided a vehicle.
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Given the dismal failure of this determined effort to clarify the
voluntariness standard, the Justices began to look for some
alternative to the due process analysis. In 1963, Gideon v.
Wainwright" incorporated the Sixth Amendment and required the
appointment of counsel for indigent felony defendants in state
courts.66 The next year the Court, in an opinion susceptible to
various interpretations, relied on the Sixth Amendment right-to-
counsel to throw out a confession given by a suspect who was
not coerced but who asked to consult his lawyer at the very
time that the lawyer was asking the police for permission to
see the client." That same year the Court incorporated the
Fifth Amendment privilege against self-incrimination into the
Fourteenth Amendment's due process clause." Legal doctrine
suddenly offered a variety of new options for regulating police
interrogation on a wholesale, rather than a retail, basis.

B. Miranda v. Arizona: When, and How, to Do Maximalism

In the Autumn of 1965, the Justices and their law clerks waded
through one hundred and fifty petitions for certiorari raising issues
under Escobedo."9 Four of the petitions were granted on November
22; a fifth petition was granted two weeks later.70

In two of the cases-Miranda v. Arizona7l and Vignera v. New
York72-- the criminal defendant challenged state court rulings that
put the burden of requesting counsel on the suspect. The Justices
also chose to hear a federal case, Westover v. United States, 73 in

Id,
65. 372 U.S. 335 (1963).
66. Id. at 341-45.
67. Escobedov. Illinois, 378 U.S. 478,490-91(1964) (holdingthatSixthAmendmentright

to counsel requires suppression of statements made by uncharged suspect who had become
focus of police investigation who asked to see lawyer while lawyer was asking police for
permission to see the suspect).

68. Malloy v. Hogan, 378 U.S. 1, 8 (1964) (holding that Fourteenth Amendment due
process clause incorporates Fifth Amendment privilege against self-incrimination).

69. LiVA BAKER, MIRANDA: CRIME, LAw AND POLITIcS 103 (1983).
70. Id. at 103-05.
71. 401 P.2d 721 (Ariz. 1965), rev'd, 384 U.S. 436 (1966).
72. 207 N.E.2d 527 (N.Y. 1965) (mem.), rev'd sub nom. Mirandav. Arizona, 384 U.S. 436

(1966). For the facts, see the Supreme Court's opinion in Miranda, 384 U.S. at 493-94.
73. 342 F.2d 684 (9th Cir. 1965), rev'd, 384 U.S. 436 (1966).
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which the defendant challenged confessions given to agents of
the FBI.' The FBI enjoyed the prestige of the nation's most
elite law enforcement agency; the warnings given by its agents
were considered state of the art.75 A fourth case, Johnson v. New
Jersey,76 raised the question of whether Escobedo applied retro-
actively. In the final case, California v. Stewart, 7 the state asked
the Supreme Court to reinstate a conviction overturned by the
California Supreme Court. In Stewart, neither party had introduced
evidence to show that the suspect either had, or had not, been
warned of the rights to silence and counsel.7

' The California court
reversed the conviction, in effect placing upon the government the
burden of proving that a confession was preceded by a warning of
rights.

79

This deliberate selection of representative cases as vehicles for
the making of general policy was not quite unprecedented. The
Court had done much the same thing in the trilogy of habeas
corpus cases decided under the name of Brown v. Allen.8 ° It would
take this approach again in the 1975 term's death penalty cases.8 '
Nonetheless, it was quite clear that in the 1966 confession cases,
the Court was engaged in an extraordinary project: not just
resolving some difficult cases, but establishing general rules to
guide police and lower courts in handling confessions. Although
adjudicatory in form, and styled as constitutional adjudication at
that, the proceedings before the Court were in spirit not unlike
those observed in an administrative rulemaking proceeding.

Certainly no administrative agency could have generated a more
thorough or thoughtful survey of the confessions problem. The brief
for Miranda, whom the police had not warned of a right to counsel,

74. Id. at 686.
75. Miranda, 384 U.S. at 483-86.
76. 206 A.2d 737 (N.J. 1965), rev'd, 384 U.S. 719, 733 (1966) (holding that neither

Escobedo nor Miranda applied to cases tried prior to the opinion in each case).
77. 400 P.2d 97 (Cal. 1965), affd 384 U.S. 436 (1966).
78. Id. at 100.
79. Id. at 103.
80. 344 U.S. 443 (1953).
81. Gregg v. Georgia, 428 U.S. 153 (1976) (upholding guided-discretion death penalty

statute); Profflitt v. Florida, 428 U.S. 242 (1976) (same); Jurek v. Texas, 428 U.S. 262 (1976)
(same); Woodson v. North Carolina, 428 U.S. 280 (1976) (striking down mandatory death
penalty for first-degree murder); Roberts v. Louisiana, 428 U.S. 325 (1976) (same).

[Vol. 43:1
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relied on the Sixth Amendment, arguing that Escobedo applied to
suspects who had neither retained, nor requested, counsel.8 2

Counsel for Westover, whom the FBI had warned, necessarily went
further, and argued that the Sixth Amendment could only be
satisfied by actual consultation with counsel.8" Vignera's lawyer not
only advanced the Sixth Amendment argument predicated on
Escobedo, he also attacked the confession as the fruit of unlawful
detention and urged the Court to enforce the McNabb-Mallory rule
against the states under the authority of Mapp."

InMiranda, the American Civil Liberties Union filedwhat is now
one of the most famous briefs in the history of the Court. In it,
Anthony Amsterdam and Paul Mishkin characterized the right
to counsel at the interrogation stage as a means of enforcing the
Fifth Amendment right to silence.85 They quoted extensively from
police interrogation manuals to support their claim that custodial
interrogation is "inherently compelling." 6 Only the presence of
counsel, they argued, could dispel the compulsion inherent in custo-
dial questioning and so vindicate the Fifth Amendment privilege
against self-incrimination."

In the brief for the United States in the Westover case, the
Department of Justice took the position that the Sixth Amendment
did not apply until the commencement of formal proceedings.88 The
government explained Escobedo as a case of deliberate delay by the
prosecution in filing formal charges-that is, as an attempt to
circumvent the ruling in Massiah.9 Escobedo accordingly deserved
very limited application.

Like the ACLU, the United States argued that the relevant
amendment was the Fifth; but in the view of the government,
compulsion, just like coercion under the due process test, must be

82. Brief for Petitioner at 30-35, Miranda v. Arizona, 384 U.S. 436 (1966) (No. 759).
83. Opening Brief for the Petitioner at 21-31, Westover v. United States, 342 F.2d 684

(9th Cir. 1965) (No. 761).
84. Brief for Petitioner at 9,28, Vignera v. New York, 384 U.S. 436 (1966) (No. 760).
85. Brief of the American Civil Liberties Union, Amicus Curiae, at 5-31, Miranda v.

Arizona 384 U.S. 436 (1966) (No. 759) [hereinafter ACLU Brief].
86. Id. at 13-20.
87. Id. at 22-31.
88. Brief for the United States at 38-42, Westover v. United States, 384 U.S. 436 (1966)

(No. 761).
89. Id, at 38-42.
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evident from the totality of the circumstances. In some cases, the
United States maintained, the suspect need not even be warned of
the right to remain silent.90 As for a warning about the right to
counsel, because the government denied any Sixth Amendment
right to consult with counsel before the filing of a formal charge,
unindicted suspects need not be warned about a right they did not
possess. 91

Both the United States, 2 and twenty-seven states that endorsed
an amicus brief authored by Louis J. Lefkowitz and Telford
Taylor,9" urged the Court to await possible legislative action,
especially in light of the American Law Institute's then-pending
Model Code ofPre-Arraignment Procedure.9" Along similar lines, the
National District Attorneys Association urged the Court to adopt an
"advisory rule"--whatever rule the Court deemed wise, so long as
it would not be enforced with the exclusionary sanction.95 Arizona
defended Miranda's conviction on the ground accepted by many
lower courts-that Escobedo only forbade police frustration of the
suspect's request for counsel, and did not affirmatively mandate
advising the suspect of the right to consult an attorney.96 All of the
government parties stressed the importance of confessions to law
enforcement, and the incompatibility of defense counsel's presence
with successful interrogation.

Early in the oral arguments, it became clear that the heart
of the controversy was the Fifth Amendment, not the Sixth.9

90. Id. at 28-37.
91. Id. at 44.
92. Id. at 45.
93. Brief of the State of New York et al. at 35-39, Miranda v. Arizona, 384 U.S. 436 (1966)

(No. 759).
94. Id.
95. Brief of Amicus Curiae National District Attorneys Association, at 21-26, Miranda

(No. 759).
96. Brief for Respondent at 18-25, Miranda (No. 759).
97. The second Justice to interrupt John Flynn's argument for Miranda was Potter

Stewart. This colloquy occurred:
MR. JUSTICE STEWART: What do you think is the result of the adversary
process coming into being when this focusing takes place? What follows from
that? Is there, then, a right to a lawyer?
MR. FLYNN: I think that the man at that time has the right to exercise, if he
knows, and under the present state of the law in Arizona, if he is rich enough,
and if he's educated enough to assert his Fifth Amendment right, and if he
recognizes that he has a Fifth Amendment right to request counsel. But I

[Vol. 43:1



2001] CONSTITUTIONAL THEORY FOR CRIMINAL PROCEDURE 17

Justice Goldberg, the author of Escobedo, had resigned to represent
the United States at the U.N.9" His replacement, Abe Fortas, was
a deep believer in the privilege against self-incrimination. 99 Perhaps
the reason for the sea-change was this shift injudicial personalities;
perhaps it was the force of the ACLU brief. No doubt these factors
played their role, but it is certainly true that the right-to-counsel
approach did not offer a satisfactory approach to the confessions
problem.

The ultimate defect in the right-to-counsel approach in the
confessions context is the same as it is in the line-up context; how
is counsel supposed to "assist" the suspect during interrogation?
Whatever answer is given presupposes some legal rights that
counsel can assert on the suspect's behalf. The right to counsel,
whether at trial or before, is derivative of other procedural
safeguards. Counsel can never obtain more than the law allows; it
follows that counsel is no more than a means to secure some other
legal right.

simply say that at that stage of the proceeding, under the facts and
circumstances inMiranda ofaman of limited education, ofaman who certainly
is mentally abnormal, who is certainly an indigent, that when that adversary
process came into being that the police, at the very least, had an obligation to
extend to this man not only his clear Fifth Amendment right, but to accord him
the right of counsel.
MR. JUSTICE STEWART: I suppose, if you really mean what you say or what
you gather from what the Escobedo decision says, the adversary process starts
at that point, and every single protection of the Constitution then comes into
being, does it not? You have to bring a jury in there, I suppose?
MR. FLYNN: No, YourHonor, I wouldn't bring ajuryin. I simply would extend
to the man those constitutional rights which the police, at that time, took away
from him.
MR. JUSTICE STEWART: That's begging the question. My question is, what
are those rights when the focusing begins? Are these all the panoply of rights
guaranteed to the defendant in a criminal trial?
MR. FLYNN: I think the first right is the Fifth Amendment right: the right not
to incriminate oneself, the right to know you have that right; and the right
consult with counsel, at the very least, in order that you can exercise the right
Your Honor.

Transcript of Oral Argument in Miranda v. Arizona, 384 U.S. 436 (1966) in 63 LANDMARK
BRIEFS AND ARGUMENTS OF THE SUPREME COURT 849 (1975) (emphasis added).

98. BERNARD SCHWARTZ, SUPER CH[EF. EARL WARREN AND HIs SUPREME COuRT 583
(1983).

99. Id. at 584.
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Thus the suspect's right to silence is logically prior to the right to
counsel. Before Malloy, the state had the constitutional authority
to check the privilege against self-incrimination at the door of the
stationhouse.'0 But after Malloy, federal constitutional law forbade
any state compulsion of incriminating statements.' 01 Was police
interrogation compulsion? If it was, could statements obtained by
the police from suspects in custody ever be admitted into evidence?
Remarkably, the Supreme Court answered both questions in the
affirmative."0 2

The Miranda majority consisted of just five Justices-Douglas,
Brennan, Black, Fortas, and Warren.10 3 The Chief Justice assigned
the opinion to himself, and delivered a true essay in constitutional
policymaking. Police interrogation in general, Warren wrote, con-
stitutes compulsion.10' Therefore, the Fifth Amendment requires
safeguards that mitigate the compulsion typical of police ques-
tioning; and the famous warning is the minimum safeguard
consistent with the Fifth Amendment. 10 5

To this day the Miranda opinion's treatment of the compulsion
issue remains, well, compelling. Warren described the typical cir-
cumstances of custodial interrogation-the secret surroundings and
the atmosphere of domination.0 6 He followed this account with a
devastatingly effective survey of the interrogation manuals-
manuals still in use today.

Confession is obviously contrary to the immediate self-interest of
the suspect. Why then do so many suspects confess? The manuals
advise the police to create and maintain an environment of total
"privacy" and to convey the impression that the questioning will
continue for as long as it takes for the suspect to confess.1'0 The
officer should sympathize with the suspect and minimize the
seriousness of the crime. "Good cop/bad cop" is played to heighten
the suspect's anxiety while offering a sympathetic ear. The suspect
can be confronted with made-up "evidence" to convince him that the

100. Twining v. New Jersey, 211 U.S. 78, 99 (1908).
101. Malloy v. Hogan, 378 U.S. 1, 6 (1964).
102. Miranda v. Arizona, 384 U.S. 436,458 (1966).
103. SCHWARTZ, supra note 98, at 590.
104. Miranda, 384 U.S. at 458.
105. Id. at 467-68.
106. Id. at 461.
107. Id. at 449-50.

[Vol. 43:1
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game is over and confession is his last chance for sympathetic
treatment.108

Do these tactics amount to "compulsion" within the meaning of
the privilege? Warren wrote that:

all the principles embodied in the privilege apply to informal
compulsion exerted by law-enforcement officers during in-
custody questioning. An individual swept from familiar
surroundings into police custody, surrounded by antagonistic
forces, and subjected to the techniques of persuasion described
[in the manuals] cannot be otherwise other than under
compulsion to speak. As a practical matter, the compulsion to
speak in the isolated setting of the police station may well be
greater than in courts or other official investigations, where
there are often impartial observers to guard against
intimidation or trickery."°9

By way of comparison, a will drafted under circumstances similar
to those of custodial questioning certainly would be held void for
undue influence. " 0

What did police interrogation ingeneral have to do with the cases
for decision? Warren admitted that the records in the individual
cases did not show "overt physical coercion or patent pscyhological
ploys," but the "fact remains that in none of these cases did the
officers undertake to afford appropriate safeguards at the outset of
the interrogation to insure that the statements were truly the
product of free choice.""' In effect, compulsion is presumed from the
facts of custody and questioning.

The Miranda Court described the famous warning as one way of
dispelling the compulsion implicit in custodial questioning. "[W]e
will not pause to inquire in individual cases whether the defendant
was aware of his rights without a warning being given."" Warning
of the right to silence "at the time of interrogation is indispensable

108. Id. at 452.
109. I& at 461.
110. Id. at 458 n.26 (quotingArthur F. Sutherland, Jr., Crime and Confession, 79 HARv.

L. REV. 21, 37 (1965)).
111. id. at 457.
112. Id. at 468.
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to overcome its pressures and to insure that the individual knows
he is free to exercise the privilege at that point in time."11

A police-administered warning of the right to silence, although
necessary, was not sufficient. The suspect must have the right to
consult with counsel; but even this was thought insufficient
protection for the privilege. The suspect under Miranda has the
right to not only counsel's advice, but to the presence of counsel
during questioning." 4 As had been anticipated, given Gideon, the
right to counsel did not depend on either an affirmative request"'
or the ability to pay."6

Thus far the Miranda opinion tracks the ACLU brief. But the
Court would not take the final step. Amsterdam and Mishkin had
argued that "the Presence of Counsel is Required to Protect the
Subject's Privilege Against Self-Incrimination."" 7 In other words,
the suspect must see a lawyer before making an admissible
statement. But the Court ruled otherwise: "An express statement
that the individual is willing to make a statement and does not
want an attorney followed closely by a statement could constitute
a waiver."

1 8

Waiver must be executed "knowingly and intelligently."" Waiver
was not to be "presumed simply from the silence of the accused
after warnings are given or simply from the fact that a confession
was in fact eventually obtained." 20 The government must carry the
"heavy burden"12 ' of proving waiver. But waiver there might be
without the intervention of counsel for the suspect.

The Miranda Court's waiver doctrine is plainly at odds with the
rest of the opinion. As Justice White demanded in dissent:

[I]fthe defendant may not answer without a warning a question
such as "Where were you last night?" without having his answer
be a compelled one, how can the Court ever accept his negative

113. Id. at 469.
114. Id. at 469-70.
115. Id. at 470-71.
116. Id. at 472-73.
117. ACLU Brief, supra note 85, at 22 (embhasis added).
118. Miranda, 384 U.S. at 475.
119. Id.
120. Id.
121. Id.

[Vol. 43:1
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answer to the question of whether he wants to consult his
retained counsel or counsel whom the court will appoint? 2

The majority made no answer.
The only explanation for the inconsistency in the Miranda

rules is concern for effective law enforcement. The Court purported
to deny that "society's need for interrogation outweighs the
privilege."m Yet Warren took pains to argue that the new rules
"should not constitute an undue interference with a proper
system of law enforcement."' The Miranda rules closely resemble
the contemporary practice of the FBI." 5 The effectiveness of the
FBI was unquestioned, enabling Warren to argue that the FBI
practice "can readily be emulated by state and local enforcement
agencies. " "s

It now should be apparent that Miranda was a maximalist
decision par excellence. On the dimension of width the opinion
openly prescribes rules of general applicability to thousands of
future cases. The dissenters emphasized this very point. There was
no proof in the record, Justice Clark protested, that the police
manuals cited by the Court were even taught, let alone applied, by
the police departments involved in the cases sub judice.12 Justice
Harlan scoffed at "the Court's new code,"128 and was nettlesome
enough to cite Warren's now thoroughly embarrassing concurrence
in Culombe."9

But Culombe itself is part of the justification for Miranda. The
Court's turn to a wide rule was based on decades of failed
experience with the case-by-case approach. The indeterminacy of
the voluntariness test meant that police had no incentive not to
press questioning until the suspect confessed. Who knows? However
great the pressure, the courts might admit the statement. On the
other hand, police attempting to comply with the test could never

122. Id. at 536 (White, J., dissenting).
123. Id. at 479.
124. Id. at 481.
125. Id. at 483-86.
126. Id. at 486. Chief Justice Warren evidently relied greatly on the FBI practice during

the Justices' deliberations, and this point weighed heavily with at least some of the Justices.
SCHWARTZ, supra note 98, at 589.

127. Miranda, 384 U.S. at 499 (Clark, J., dissenting).
128. Id. at 516 (Harlan, J., dissenting).
129. Id. at 508 (Harlan, J., dissenting).
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be sure that a court would accept their tactics, requiring retrial and
perhaps the loss of a meritorious conviction. Given the volume of
cases and the vagueness of the test, similarly situated defendants
inevitably were treated differently.

The need for a wide ruling was made even more urgent by the
confusion over the scope of Escobedo. Law enforcement agencies,
not civil liberties groups, wanted to know the limits of permissible
interrogation. Given the reversal of convictions as the remedy, the
need for stable rules upon which the police could rely was acute.

In the course of this experience-and experience prior to joining
the Court-the Justices had acquired a great deal of familiarity
with the confessions problem. When the Court did decide to clarify
the law, it undertook an exemplary process by reviewing a repre-
sentative sample of cases and taking briefs from a wide variety of
perspectives.

Finally, during these decades of experience, legislatures had
not taken steps to deal with the interrogation issue. At the level
of institutional competence, the Miranda Court could have con-
siderable confidence in its knowledge about the problem, and very
little confidence in legislative solutions. It was a textbook scenario
for a maximalist decision.

Even so, the Court tried to stimulate, rather than short-circuit,
the democratic process. The majority wrote that "the Constitution
does not require any specific code of procedures for protecting the
privilege against self-incrimination during custodial interro-
gation."3 0 The Miranda rules were only one alternative; Congress
or state legislatures could provide for other systems, "so long as
they are fully as effective"' in protecting the Fifth Amendment
privilege.

The Miranda Court could not avoid a deeply controversial
rationale. Although the case for clear rules in the confessions
context is very strong, the precise content of those rules is open to
reasonable debate. Given the absence of legislative efforts, the
Court had little choice but to turn to the Constitution. Given the
totality-of-the-circumstances approach embedded in the due process

130. Id. at 490.
131. Id. As Professor Weisselberg has shown, based on an exchange of memos between

Warren and Brennan, the language inMiranda about equally effective alternatives was not
intended to support treating the warnings specifically approved in Miranda as less than
constitutionally required. Weisselberg, supra note 10, at 123-25.

[Vol. 43:1
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cases, the Court likewise had little choice but to turn to the Bill of
Rights. And it could not turn to the Sixth Amendment without
crippling law enforcement.

The reliance on the Fifth Amendment, therefore, makes a great
deal of sense from a historical perspective. But the choice of the
Fifth Amendment privilege as the basis for a broad ruling on
confessions was necessarily unstable. Compulsion is not a self-
defining idea," 2 and many thoughtful people believe that compel-
ling confessions without brutality is justifiable.'33 Moreover, if
custody is inherently coercive, it is hard to see how the suspect can
make a voluntary waiver in a coercive environment. The Justices on
the Miranda Court could count on widespread support for a broad
rule, but they could not realistically have hoped for widespread
support of so deep a rationale. There was, however, no apparent
shallower alternative that could yield the needed wide rule.

HI. DICKERSON AS MINIMALISM

A The Cloud on Miranda: Why the Court Took the Case

1. itle II

During the 1960s, political opposition to the Court's criminal
procedure rulings had grown increasingly intense. In 1965,
President Johnson appointed a commission to study the crime
problem and recommend legislation to combat it. The Commission

132. Professor Sunstein himself seems to characterize the Miranda opinion as shallow.
See SUNST=I, supra note 15, at 262 ("Notably, it is possible to imagine decisions that are
shallow and broad; consider the Miranda rules, creating a virtual code of police behavior
without resolving the deepestissues about the meaning of'coercion.'"). Granted that Miranda
did not subscribe to a specific philosophical account ofcompulsion, the holdings that custodial
interrogation without safeguards constitutes compulsion per se, and that the suspect can
make a voluntary waiver under the same custodial pressure, were and remain intensely
controversial. It is possible that jurists entertaining diverse conceptions of compulsion can
agree on the Miranda rules, but it is equally true that jurists accepting the same conception
of compulsion may vigorously disagree about the Miranda rules. The justifying logic of the
Miranda opinion has not secured the support of an overlapping consensus, as the elegantly
evasive Dickerson opinion makes quite clear.

133. See, e.g., JEREMY BENTHAM, 5 RATIONALE OF JUDICIAL EVIDENCE 229 (1827); David
Dolinko, Is There a Rationale for the Privilege Against Self-Incrimination?, 33 UCLAL. REV.
1063 (1986); HenryJ. Friendly, The FifthAmendment Tomorrow: The Case for Constitutional
Change, 37 U. CIN. L. REV. 671 (1968).
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published its report in February of 1967.134 The majority saw the
causes of crime in social conditions, and the principal need in the
law-enforcement area to be increasing the resources and improving
the training available to police.3 5 A minority saw the Supreme
Court's recent decisions, Miranda foremost among them, as an aid
to crime and a major obstacle to law enforcement.'3 6

That same month the administration proposed a crime bill,
generally incorporating the recommendations of the Commission.137

Money was to be allocated to improve state and local law
enforcement. The administration bill included no provision autho-
rizing wiretapping or other electronic surveillance; nor did it
include any provisions designed to modify, let alone overturn,
Miranda.

3 8

Both the House and Senate Judiciary Committees held hearings
on crime in the Spring of 1967.' Members returning from the
winter recess were keenly aware of an anticrime sentiment in the
country. Street crime, riots, and antiwar protests were lumped
together as a crisis in law-and-order. 40

The House approved a version of the administration proposal on
August 8, 1967.141 In the Senate, however, conservatives, led by
John McClellan and Sam Ervin (later to be lionized by liberals for
his role in exposing the Watergate conspiracy), pushed a modified
bill that directly attacked the Supreme Court's criminal procedure
revolution. 142

The bill reported out of the Senate Judiciary Committee provided
that any confession voluntarily made would be admissible in federal
court; a warning of rights or a demand for counsel were only factors
to be considered under the voluntariness standard.' This provision

134. The President's Commission on Law Enforcement andAdministration ofJustice, The
Challenge of Crime in a Free Society (1967).

135. See id.
136. See i&L at 303-07.
137. For the history of the bill that ultimately became the Omnibus Crime Control and

Safe Streets Act of 1968, see ADAM BRECKENRIDGE, CONGRESS AGAINST THE COURT 39-94
(1970); Kamisar, supra note 10, at 887-909.

138. See BRECKENRIDGE, supra note 137, at 47-50.
139. Id. at 50-72.
140. Id. at 75-94.
141. Id. at 74.
142. Id. at 75-94.
143. Id. at 69-72.
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flew in the face of Miranda. The bill at that point also included a
provision eliminating the jurisdiction of federal courts to reverse
state court criminal convictions because of the erroneous admission
of a confession, as well as a section gutting federal habeas review
of state convictions.'

The Senate debated the crime bill in May of 1968, in the wake of
Martin Luther King's assassination and the riots that followed.
Early in that month, Richard Nixon's campaign issued a major
policy paper, "Toward Freedom from Fear," exploiting the crime
issue and blaming the Court for "free[ing] patently guilty indi-
viduals on the basis of legal technicalities."4 ' On the floor, a scant
majority composed of fifty-two senators voted to delete the
jurisdiction-stripping provision. 46 Only fifty-four voted to delete the
habeas provision.' The bill was also amended to provide that the
Mallory rule would not apply until the suspect had been in custody
for six hours; and that even then, a confession might be received if
the delay in presentment was "reasonable."' 48

The Senate bill went to the House, which had thus far
deliberately rejected both wiretapping and direct attacks on the
Court. Robert Kennedy was assassinated on June 5. On June 6,
the House voted 369-17 to adopt the Senate bill, without a
conference.' 49 Lyndon Johnson, anxious to see his own. crime
program written into law, and aware of how the opposition party
would use a veto in the coming campaign, signed the bill into law
on June 19.

Whether its provisions were constitutional seems not to have
mattered much to the proponents. Rather, they seemed to hope that
the Justices themselves would either reverse Miranda or retire
and be replaced by justices who would.50 On June 26, President
Johnson announced the resignation of Earl Warren as Chief Justice.
Miranda, at that moment, stood as a four-to-four decision of the

144. Id.
145. The Nixon paper is reprinted at 114 CONG. REC. 12,936-37 (1968).
146. Id. at 14,177.
147. Id. at 14,183.
148. Id. at 14,174.
149. Id. at 16,299-300. The assassination increased support for the bill, even though

Robert Kennedy himself had opposed some of its provisions. See Kamisar, supra note 10, at
894 n.63.

150. E.g., BRECKENRIDGE, supra note 137, at 66 (quoting Sen. McClellan).
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Supreme Court, condemned in Congress, and the subject of bitter
criticism in a presidential campaign in which Richard Nixon was
widely favored. Nixon would prevail and appoint four Justices.
Nonetheless Miranda lives, although until the denouement last
term the issue was very much in doubt.

2. The Reaction Continued: The "Prophylactic Rules" Cases

Title II had no immediate impact on actual litigation because the
Department of Justice did not ask courts to enforce the statute.
Everyone simply assumed that while Miranda might be modified in
light of a serious alternative, such as tape-recording interrogations
or in-court questioning, only a constitutional amendment could
reinstate the old voluntariness test as the exclusive limit on
confessions. Nonetheless, a changed Supreme Court began to
undermine Miranda.

In a sequence of cases decided in the 1970s, the new majority
circumscribed the Miranda exclusionary rule. Statements obtained
from unwarned suspects were admitted to impeach; so too were
statements obtained from suspects who invoked their rights in
response to the warnings. The Court took a generous view of
the admissibility of the fruits of Miranda violations, such as the
identity of a prosecution witness or a subsequent confession. The
process began with Harris v. New York. 5' Viven Harris was
charged with selling heroin to a New Rochelle police officer on two
occasions, once on January 4 and once on January 7, 1966.152 On

151. 401 U.S. 222 (1971).
152. The discussion of the facts is based on the Supreme Court's opinion in Harris. In at

least one respect the Court's opinion is clearly wrong. The Court said that Harris "ma[de no
claim that the statements made to the police were coerced or involuntary." Id. at 224. If
Harris claimed that his statements were coerced as well as compelled, the case would have
had to be remanded for a determination of the coercion issue. In fact, Harris did raise the
coercion claim. Appellant's Brief for Certiorari, App. at 57, Harris v. New York, 401 U.S. 222
(1971) (No. 70-206) (stating to the trial judge that, to use statement to impeach, prosecution
"has to lay a foundation and show that it was voluntarily made, under the law, and in
conformity with the requirements as set up in the case of Miranda v. Arizona"). The petition
for certiorari clearly sets up the due process claim, independently of the Miranda claim. See
Appellant's Brief for Certiorari at 10, Harris (No. 70-206); see also Alan M. Dershowitz &
John Hart Ely, Harris v. New York. Some Anxious Observations on the Candor and Logic of
the Emerging Nixon Majority, 80 YALE L.J. 1198-99 (1971) (charging the majority with "at
best, gross negligence" concerning the record). The charge is harsh, but my own review of the
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January 7, he was arrested and interrogated, without being first
apprised of any right to consult with appointed counsel." From the
police standpoint, there was no reason for such a warning, because
Miranda had not yet been decided. In response to police questions,
Harris said he had purchased heroin from a third party at the
officer's direction and with money supplied by the officer.15'

At trial, the government did not offer the statement into
evidence, so no hearingwas held on its admissibility.155 Instead, the
officer testified that Harris had sold him heroin on January 4 and
6.156 The petitioner took the stand and testified that he had sold
nothing to the officer on January 4, and only baking powder on
January 6.1' On cross-examination, the prosecutor, over defense
objections, read the transcript of what Harris had said during the
police questioning, and asked Harris if he remembered making the
statements. 158

The Supreme Court framed the issue as whether the Constitution
permitted impeachment with statements obtained in violation of
Miranda.'59 The Miranda opinion had spoken to this issue and
indicated that statements obtained with the required warning and
waiver could not be used for impeachment."60 Moreover, unlike
evidence obtained in violation of the Fourth Amendment, the Fifth
Amendment condemns compelled self-incriminating testimony only
when it might be used at a later trial of the witness. Thus the use
in evidence seems to constitute a second violation of the Fifth
Amendment, independent of the compulsion to speak in the first
instance.

The Supreme Court nevertheless ruled that Miranda-tainted
statements may be admitted to impeach. Chief Justice Burger's
opinion reasoned that the passage from Miranda condemning
the use of unwarned statements for impeachment "was not at
all necessary to the Court's holding and cannot be regarded as

record indicates that the charge is substantiaUy justified.
153. Harris, 401 U.S. at 224.
154. Id. at 223.
155. Id.
156. Id.
157. Id.
158. Id.
159. Id. at 224.
160. Miranda v. Arizona, 384 U.S. 436,476-77 (1966).


