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disagreeing about the amount of money needed to maintain 
governmental programs-with the President insisting that less 
money is necessary to maintain existing governmental operations: 
"Congress will be at a political disadvantage. Either it will go on 
record as wanting higher taxes than the President or it will have to 
bear the burden of cutting social programs. The President escapes 
both chores. " 811 Congress' only way out of this dilemma is to 
succumb to the President's budget figures. Fourth, the 
requirement that a three-fifths majority approve deficit spending 
also improves the President's bargaining position. To the extent 
that the President is the head of his political party, presidential 
support will become a key ingredient in amassing a three-fifths 
majority.84 

Minority factions in Congress would likewise benefit by the 
three-fifths requirement. Since two-fifths of either house could 
block deficit spending, accommodations to at least some minority 
interests will often be a prerequisite to securing supermajority 
support. The outcome of this anti-majoritarian device would be 
neutralizing the gap of power between the majority Democratic 
and minority Republican parties. Democratic Congressman Jack 
Brooks put it bluntly: "They [the Republicans] could extract any 
demand they wish to in order to permit vital legislation to go for­
ward. Is it any wonder that all but a handful of the minority 
party in this House should embrace such a scheme?"85 Brooks' 
concern is certainly rooted in partisan interests but it is more than 
that. It is about restructuring internal congressional operations by 
"enshrin [ing] the principle of minority rule on the most important 
issues [Congress] deals with; namely, economic issues."86 

The budget amendment implicates more than executive-legisla­
tive relations and internal congressional operations. It also sets the 
stage for complex and divisive budget issues to be resolved by un­
elected judges. To start, amendment sponsors recognize that "the 

811 See Hearings, supra note 11, at 192-93 (Vol. I) (statement of Louis Fisher). 
84 In the words of Rep. David Obey (D-Wisc.), this demand for supermajority support 

"simply increases what you are going to have to pay out in order to buy off enough people 
to impose any budget and economic policy." Id. at 7 (Vol. II) (testimony of Rep. David 
Obey). Minority factions may demand reductions on majority-favored expenditures 
and/or increases in minority-favored expenditures. 

85 138 Cong. Rec. H4498 (daily ed.June 10, 1992) (statement of Rep. Jack Brooks). 
86 I d. at H4500 (statement of Rep. David Obey). 
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courts [might] be required to step in" and that "the final arbiter 
will be, as in all constitutional matters, the Supreme Court. "ffl 
Indeed, were the courts to invoke justiciability barriers to stay out 
of this thicket, the budget amendment would become an unen­
forceable albatross-a visible and embarrassing showcase of the 
federal government's inability to deal with the national debt. 88 

Judicial involvement seems likely, however. Standing and the po­
litical question doctrine will not foreclose judicial review, espe­
cially since congressional sponsors recognize the possible need for 
judicial enforcement. 89 Correlatively, state experiences, to the 
extent that they are relevant, suggest active and far-ranging court 
involvement. 90 

What that means is ceaseless, nightmarish litigation. In the 
words of Robert Bork (commenting on an earlier amendment pro­
posal): 

The language and the subject matter [of the amendment] are tech­
nical, so that almost endless opportunities for litigation, and hence 
for judicial dominance in the budget process, exist. Terms must be 
defined under endlessly varying circumstances; conventions about 
statistics, accounting, budget making, and other arcane matters must 
be probed and specified. The prospect may be for nightmare litiga­
tion that would be damaging both to the judiciary and to the bud­
getary process. 91 

Judge Bork is correct. Interpretation problems are as plentiful 
as are lawyers willing to file suit. Several witnesses in recent bal­
anced budget hearings pointed to the following (and many more) 

87 Hearings, supra note 11, at 99 (Vol. II) (materials submitted by Sen. Paul Simon). 
88 I d. at 420-23 (Vol. II) (statement of Alan Morrison, Director of Public Citizens Litigation 

Group). 
89 See Note, The Balanced Budget Amendment: An Inquiry into Appropriateness, 96 

HaJV. L. Rev. 1600, 1610-19 (1983) (standing and political question limitations will not pre­
vent judicial enforcement of a balanced budget amendment); David A. Logan, Standing to 
Sue: A Proposed Separation of Powers Analysis, 1984 Wise. L. Rev. 3'7, 59-62 (1984) 
(standing barrier lowered when judiciary perceives Congress supports judicial enforcement 
option). Amendment sponsor Charles Stenholm, while not disputing this conclusion, argued 
that the judicial enforcement issue should be put aside because of Congress' power to limit 
jurisdiction, standing and remedies. 138 Cong. Rec. H4568 (daily ed. June 10, 1992). 
Congress' power to nullity a constitutional provision through limits on court power is sub­
ject to dispute, however. See generally Erwin Chemerinsky, Federal Jurisdiction 147-80 
(1989). 

90 See Hearings, supra note 11, at 19~97 (Vol. I) (statement of Louis Fisher). 
91 Robert Bork, Would a Budget Amendment Work?, Wall St. J., Apr. 4, 1979, at 20. 
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interpretation problems:92 Are there any limits on the projected 
rule of economic growth in crafting a balanced budget? Could the 
President's budget proposal rely upon savings from programs that 
Congress clearly favors? Do federal outlays include expenditures 
on quasi-public entities like AMTRAK and the Postal Service? More 
generally, how does one define such terms of art as "outlays," 
"receipts," "fiscal year," and "public debt?" 

The risk of judicial involvement is much more than a problem 
of malleable language. That problem inheres in many constitu­
tional provisions. The budget amendment raises fundamentally 
different concerns. Were the courts to mandate a balanced budget 
through tax increases and the like, the judiciary would assume the 
power of the purse. 9~ This is directly contrary to the constitu­
tional design that accords broad powers to the judiciary precisely 
because it "has no influence over either the sword or the purse. "94 

For this reason, Alan Morrison closed his congressional testimony 
on the budget amendment with the admonition that "if my 
testimony has frightened you, that was my intent in giving it. 
Each of you should ask yourselves whether you really want the 
federal courts to control the federal government. "95 

B. Why the budget deficit will remain 

Amendment sponsors claim that the need to balance the budget 
outweighs the risks of disrupting the balance of powers. That 
might be true if the budget amendment were likely to accomplish 
its objective. State experiences with balanced budget amend­
ments, however, call into question the power of this constitutional 
mandate. Moreover, the three-fifths supermajority requirement 

92 See Hearings, supra note 11, at 41~8 (Vol. II) (statement, testimony and questioning of 
Alan Morrison); ld. at 151-80 (Vol. 1) (statement, testimony, and questioning of Robert 
Reischauer, Director of Congressional Budget Office; Hearings II, supra note 82, at 97-108 
(statement of Prof. Henry P. Monaghan) . 

9~ See Letter from Peter Shane, Prof. of Law, University of Iowa School of Law, to Rep. 
Dave Nagle Qune 2, 1992), reprinted in 138 Gong. Rec. H4442-4444 (daily ed.June 10, 1992). 

94 The Federalist No. 78, at 465 (Alexander Hamilton) (Clinton Rossiter ed., 1961). 
95 Hearings, supra note 11, at 432 (Vol. II) (statement of Alan Morrison). This contention 

is not far fetched. In Missouri v. Jenkins, the Supreme Court affirmed the power of the 
federal courts to impose tax levies to ensure state and local government compliance with 
court-<>rdered remedies. 495 U.S. 33 (1990). 
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for deficit spending will not stand as a bulwark against growing 
annual deficits. Instead, the moral command to comply with the 
budget amendment will likely be overwhelmed by incentives to 
maintain existing expenditures and disincentives to increase taxes. 

Amendment boosters argue that state experiences support a 
federal budget amendment. George Bush, in a nationwide address 
on the eve of Congress' June 1992 budget amendment vote, empha­
sized that "forty-four of our states have some kind of a constitu­
tional requirement for a balanced budget. It's time for the federal 
government to follow their lead. "96 The Senate Judiciary 
Committee Report which accompanied this year's budget amend­
ment likewise noted that state budget amendments are "workable" 
and that "[s]tate legislatures have learned to operate effectively 
within the external limitation of their constitutions. "97 

This claim is overblown. While program cut-backs, salary 
freezes and tax increases typify state austerity programs, a great 
many states (especially large industrial states hard hit by the reces­
sion) have gone into debt. 98 State long-term borrowing also has 
grown exponentially this past decade. 99 To the extent that states 
rely on federal expenditures, a federal budget amendment will 
likely shift costs to the states and exacerbate problems that states 
now face in trying to balance their budgets. Moreover, the fact 
that state balanced budget amendment requirements are met is 
more a result of state accounting practices and gimmickry than a 
truly balanced budget. For example, state balanced budget 
amendments exempt capital spending for roads, education and 
urban renewal. 100 Gimmickry too is widely used, "particularly 
borrowing from pools of money outside the general fund, defer­
ring aid to local governments and other outlays, and asset sales. "101 

State budgeting is different than federal budgeting for other 
reasons. 102 States rely on their governors to balance their budget 

96 28 Weekly Comp. Pres. Doc. 1032 (June 10, 1992). 
97 Senate Report, supra note 7, at 5-6. 
98 Hearings, supra note 11, at 202-10 (Vol. II) (statement of Steven Gold, Director of 

Center for the Study of States). 
99 I d. at 190 (Vol. I) (citing General Accounting Office, Budget Issues: State Balanced 

Budget Requirements 42 (Dec. 1985)). 
100 ld. at 204 (Vol. II) (statement of Steven Gold); Id. at 190 (Vol. I) (statement of Louis 

FISher). 
101 I d . at 202 (Vol. II} (statement of Steven Gold). 
102 Id at 202-10 (Vol. II): Fisher&: Devins, supra note 64, at 162-65. 
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through item veto, impoundment and other powers. 103 To truly 
follow the states model, a reworking of the federal balance of 
powers would also prove necessary. 

That is not to say that the state system has failed. States are 
much better at balancing their budgets than the federal govern­
ment.104 But the state experience sends a cautionary message. 
Deficits seem likely to remain, gimmicks seem likely to be used and 
power will likely shift from Congress to the President. 

The requirement that deficits be approved by three-fifths of 
each House is intended to ensure that the amendment has bite as 
well as bark. The problem, as James Saturno of the Congressional 
Research Service observed, is that a simple majority could "evade 
the intent of the requirements for a supermajority vote" by chang­
ing the revenue estimate, changing the dates of the fiscal year or 
adjusting economic assumptions. 105 Other methods (already used 
to circumvent Gramm-Rudman) that would not require three-fifths 
approval include: shifting pay dates between fiscal years,· 
accelerating or delaying tax collections, delaying spending and 
selling government assets. 106 Finally, terms of art such as "outlays" 
and "receipts" are also subject to interpretation, as is the question 
of whether the budget need be balanced throughout the fiscal 
year.107 Both the federal government's experience with Gramm­
Rudman and state balanced budget efforts speak of government's 
proclivity for budget gimmickry. 

The question remains whether the budget amendment will, in a 
way that Gramm-Rudman did not, spur Congress and the White 
House to increase revenues and reduce expenditures. Amendment 
sponsors say "yes," both because a balanced budget, unlike deficit 
reduction targets, cannot be recalibrated and because the oath to 
uphold the Constitution, as opposed to statutory mandates, will be 
respected. us The recalibration argument is not especially con-

103 Hearings, supra note 11, at 206-7 (Vol. II). 
104 See generally Moore, supra note 66 
105 Cranford, supra note 59, at 1236. 
1a> Hearings, supra note 11, at 162-63 (Vol. I) (statement of Robert Reischauer, Director of 

Co~essional Budget Office). 
1 See Hearings II, supra note 82, at 103-Q7 (statement of Henry Monaghan). 
1~ See Senate Report, supra note 7, at 4-5. But see Hearings, supra note 11, at 202 (Vol. 

II) (statement of Steven Gold that statutory approaches are as effective as constitutional 
approaches). 
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vincing. The availability of a three-fifths override and the power 
of a simple majority over both outlay estimates and the accounting 
of expenditures indicates that a constitutional amendment is un­
likely to make a balanced budget involatile. 

The constitutional oath argument should not be discounted but 
it is also far from compelling. Congress' past felicity to the oath is 
uneven. No doubt, Congress often takes this responsibility seri­
ously, carefully scrutinizing the constitutionality and constitutional 
implications of its actions-including the enactment of legislation 
providing broader individual rights protections than the Supreme 
Court.l09 On other occasions, however, Congress seems quite 
unaware of the constitutional oath. 110 One such example is 
Gramm-Rudman I, where expediency ruled and constitutional 
concerns were pushed aside. m 

C. A balanced budget amendment? 

Since there is nothing in the Constitution which prevents the 
enactment of a statute balancing the budget, the whole debate 
over the budget amendment seems a non sequitur. Humorist Dave 
Barry (in the most insightful and most enjoyable commentary on 
the budget amendment effort) put it this way: 

Let's play a little game: Let's pretend that you readers are the 

Congress, and you wish to do something about the deficit. Bear in 

mind that: 

1. You have the power to balance the budget. 
2. You have ALWAYS had the power to balance the budget. 

3 . So any time you want, you can balance the budget. 

4 . Legally, nobody can stop you from balancing the budget. 

Okay! So What would you do? Did you answer: "Balance the 

budget"? You did? Ha hal This is why you are lowlife working 

scum, as opposed to a member of Congress. 

What it is doing, amid much fanfare , is talking about passing a 

109 For an overview of congressional constitutional interpretation, see generally Louis 
Fisher, Constitutional Dialogues (1988); Louis Fisher &. Neal Devins, Political Dynamics of 
Constitutional Law (1992). 

110 See Abner 1. Mikva, How Well Does Congress Support and Defend the Constitution?, 
61 N.C. L. Rev. 58"'7 (1983). 

111 See Fisher&. Devins, supra note 109, at 142-60. 
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constitutional amendment requiring itself to balance the budget. 

Really. This amendment will become effective in a few years if 

three-fourths of the states ratify it. Meanwhile, this year Congress 

has produced the largest deficit ever. ll2 

That an unsuccessful balanced budget statute introduced in 1992 
would not fully go into effect for six years (1998) also lends cre­
dence to this view of the current Congress passing off the deficit 
crisis to a future generation of elected officials.ns Robert 
Reischauer, director of the Congressional Budget Office, echoed 
this sentiment in dramatic tesdmony attacking the budget amend­
ment and its sponsors: "In this election year, it would be a cruel 
hoax to suggest to the American public that one more procedural 
promise in the form of a constitutional amendment is going to get 
the job done. "114 For Reischauer, Congress and the White House 
must make "painful decisions to cut specific programs and raise 
particular taxes. "115 

Reischauer undoubtedly is correct. The budget, with or with­
out a constitutional amendment, will not balance itself. Granted, 
as Walter Dellinger aptly commented, it would be wonderful if 
we could simply declare by constitutional amendment that the air 
would henceforth be clean, the streets would be free of drugs and 
the budget balanced forever. But saying those things in the 
Constitution does not make them happen. "116 Hard choices must 
indeed be made. 

Amendment sponsors recognize this. Why else put off the 
amendment's effective date for at least three years? Their claim 
simply is that a budget amendment compels the making of hard 
choices in a way that Gramm-Rudman and other statutory reforms 
do not. 117 This contention should not be rejected out of hand. 
Constitutional amendments do create a sense of momentum and 

112 Dave Barry, Balancing Acts, Wash. Post, June 28, 1992, (Magazine), at 36. See also 
Dave Barry, On the Sidewalk to Ruin, Wash. Post, Feb. 23, 1992, (Magazine), at 36. 

113 House debate on this proposal can be found at 138 Cong. Rec. H4351-59 (daily ed. 
June 9, 1992); House vote can be found at 138 Cong. Rec. H438S.89 (daily ed. June 9, 1992). 
President Bush also disfavored an immediate effective date for the budget amendment. See 
138 Cong. Rec. H4498 (daily ed.June 10, 1992) (statement of Rep. Jack Brooks). 

114 Hearings, supra note 11, at 171 (Vol. I) (statement of Robert Reischauer). 
115 Id. 
116 Hearings II, supra note 82, at 112 (statement of Walter Dellinger). 
11? Senate Report, supra note 7, at 4-5. 
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responsibility that no statute can equal. But are the tugs and pulls 
of the political process likely to yield the types of programmatic 
cuts and tax increases necessary to balance the budget? Probably 
not. 

The costs of implementing the budget amendment proposal are 
staggering. For example, according to the President's 1993 budget, 
the estimated fiscal year 1993 deficit ($350 billion) could not be 
balanced through the elimination of Social Security ($300 billion), 
Defense ($290 billion), or discretionary domestic programs and 
foreign aid ($245 billion). us The Congressional Budget Office of­
fers the following long-range projection: to eliminate the annual 
deficit through programmatic cuts would require an eleven per­
cent reduction of all outlays; to eliminate the annual deficit by 
raising revenues would require a revenue increase (principally 
through new taxes) of about thirteen percent.ll9 Put another way: 
the elimination of the deficit requires fundamental changes in the 
operation of elected government. 

These changes, today at least, seem unattainable. The vast ma­
jority of Americans, while supporting a budget amendment, 120 are 
unwilling to pay the price for a balanced budget. In a recent 
survey, seventy-five percent answered "no" when asked whether 
"[t]he government should raise taxes now as one means of dealing 
with the federal budget." 121 Instead, most prefer H. Ross Perot's 
initial suggestion of eliminating, each year, roughly $180 billion of 
fraud, waste and abuse. 122 Who wouldn't? But, as Rep. David 
Obey (D-Wisc.) observed, "the last time I looked, there ain't no 
line item in the budget for waste, fraud and abuse. "123 

Assuming (the unlikely) that some "waste, fraud and abuse" is 
found, it still will not approach the amount of the annual deficit. 
If taxes are not increased, programs must be cut. Mter the savings 

llS See George Hager, Seven Ways to Cut the Deficit . . . Easier Said Than Done, 1992 
Con~. Q. Wkly. 1144-45 (May 2, 1992). 

ll Letter from Robert Reischauer, Director, Gong. Budget Office, to Sen. Joseph Biden 
(M~ 29, 1991), reprinted inS. Rep. No. 103, supra note 7, at 11-12. 

1 A 1985 Gallup Poll of over 1000 adults found that 49% supported a balanced budget 
amendment, while only 27% were opposed. Search of WESTLAW, Poll Database (October 
19,1992). 

121 Who Are the Democrats?, Wash. Post, July 12, 1992, at A12. 
122 See Hager, supra note 118, at 1144. Perot, of course, subsequently proposed to 

balance the budget through a combination of tax hikes and program expenditure cuts. 
123 Hearings, supra note 11, at 7 (Vol. II) (statement of Rep. David Obey) . 



1992] A Symbolic Balanced Budget Amendment 

and loan bailout, the continuing extension of unemployment bene­
fits, a proposed massive urban aid bill in the wake of the L.A. riots 
and increasing foreign aid to emerging democracies, the prospects 
of significant outlay reductions is daunting. Indeed, from 1981-
1992, only two domestic programs of significance were terminated 
by the White House and Congress. 124 While President Bush pro­
posed termination of 246 programs in fiscal year 1993, only $5 bil­
lion of a $350 billion deficit would be reduced through these pro­
gram cuts.125 

Elected government's failure to either reduce expenditures or 
increase taxes is hardly a mystery. Elected officials have little in­
centive to balance the budget. Hearings are filled with witnesses 
who benefit from congressional spending. Since the costs of 
spending are typically spread throughout the nation, few wit­
nesses oppose spending. A 1990 study by James Payne found a 145 
to 1 ratio of witnesses supporting proposed spending. 1~ When this 
finding was reported to Congressional staffers, their reaction was 
surprise that the gap was not larger. 127 While the incentives for 
spending are strong, there is no incentive to finance increased 
spending through tax hikes. Elected officials (who want to stay 
elected}, therefore, "'enjoy' appropriating money to benefit their 
constituents, but they do not 'enjoy' taxing them. "128 Former 
chair of the House Budget Committee James R. Jones (D-Okla.) 
summed it up this way: "There is a constituency for national de­
fense. There is a constituency for every item of the domestic bud­
get. There is a loud constituency for tax cuts. But there really is 
no constituency for a balanced budget. "129 That future generations 
will bear the brunt of this imbalance is a pill that most politicians 
are willing to swallow.1!10 

124 See Lawrence Haas, Never Say Die, 24 Nat'IJ. 755, 756 (Mar. 28, 1992). 
125 Id. 
1~ James L. Payne, The Congressional Brainwashing Machine, Public Interest, Summer 

1990, at 4. 
127 Id. 
128 Eiliot, supra note 6, at 1091 (citing James Buchanan & Robert Wagner, Democracy in 

Deficit: Political Legacy of Lord Keynes 93-94 (1977)). 
129 Richard SneJling, The Deficit's Clear and Present Danger, N.Y. Times, Mar. 3, 1985, 

(M;rzine), at 48, 70. 
1 See Elliot, supra note 6, at 1091-92 (discussing the works of public choice theorists 

James Buchanan and Richard Wagner); Note, supra note 89, at 1607 (discussing S. Rep. No. 
151, 97th Con g., 1st Sess. 34 (1981)). 
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The balanced budget amendment assumes that elected govern­
ment will change. While some change is possible, the cataclysmic 
change necessary to balance the budget seems a pipe dream. 
Rather than set into place a balanced budget, the amendment is 
more likely to spur on gimmickry, litigation and a shift in the bal­
ance of powers. 

Ill. CONCLUSION: A SYMBOLIC BALANCED BUDGET 
AMENDMENT 

Limitations on the proposed budget amendment do not fore­
close constitutional tinkering in this area. Overwhelming incen­
tives to spend and disincentives to tax will remain, however. 
Absent fundamental change affecting either the way we elect pub­
lic officials or their terms of office, m it is unlikely that elected 
officials will impose the costs of a balanced budget (through severe 
program cuts or tax increases) on the present generation. 

Amendment opponents, stressing these realities, attack both the 
proponents' motives and the propriety of constitutional reform. 
Pointing to elected government's existing power to balance the 
budget, the amendment's delayed effectuation date and the un­
willingness of proponents to specify how the budget should be 
balanced, opponents perceive this reform effort as opportunistic 
at best and dishonest at worst. Rep. David Obey minced no 
words when, in addressing the. House of Representatives, he 
claimed to "see as many people who remind me of Daffy Duck as I 
do Thomas Jefferson, and until I think the proportion gets a little 
better, I am a little reluctant to put the Constitution in the hands 
or at the mercy of modern-day founding fathers. "132 

Obey's argument has substantial force but it goes too far. 
Admittedly, a budget amendment that does not alter the fabric of 
elected government cannot overcome a political system that re­
wards spending and punishes tax increases. Along the same lines, a 
budget amendment that sets specific policy objectives and then 

131 E. Donald Elliot endorses the convening of a Constitutional Convention to examine 
such far reaching reform. Elliot, supra note 6 , at 1096-1110. 

lS2 138 Cong. Rec. H4500 (dailyed.June 10, 1992) (statement of Rep. David Obey). 
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leaves it to the three branches to put those objectives into place 
seems doomed. All the same, the symbolic importance of a budget 
amendment should not be discounted out of existence. 

Constitutional reform is more momentous than statutory 
change. Proponents of a balanced budget amendment seize on this 
fact to argue that a constitutional amendment demands greater fi­
delity than a statute. Opponents, in contrast, argue that constitu­
tional change is so momentous that it should be disfavored unless 
essential. lM Pointing to weaknesses in the budget amendment, as 
well as the availability of statutory alternatives, opponents charac­
terize the amendment as destructive. Their attacks on the specifics 
of past budget amendment proposals are well taken. But oppo­
nents of a balanced budget amendment are wrong to suggest that 
the Constitution is somehow trivialized by an amendment which 
encourages elected government to make use of its existing power. 
The Constitution is more than simply a set of rules governing the 
operation of government. It is also a metaphor for how we want 
to live. To say, as John Marshall did in Marbury v. Madison, that 
constitutional language must have meaning1M does not foreclose 
statements of aspiration in the Constitution. 

What harm would come of a symbolic constitutional amend­
ment stating that "The Congress and President shall seek to balance 
the federal budget?" This language, admittedly, is fluff. 
Furthermore, to the extent that the Congress and the President are 
presumed, "given adequate power, ... [to] act responsibly for the 
public welfare, "1!15 the amendment is redundant. On the other 
hand, the constitutional oath could now be appealed to, and with 
some luck misdirected efforts at creating an enforceable budget 
amendment could be deflected. A symbolic amendment, more­
over, does not trivialize the Constitution. It avoids the pitfalls of 
an unworkable amendment while recognizing that the national 
debt is one of those "great and extraordinary"136 matters that 
warrants constitutional change. 

A symbolic constitutional amendment, by itself, is not enough. 
A statute reaffirming the pre-1974 arrangement of presidential 

1M See Hearings II, supra note 82, at 98-10~ (statement of Henry Monaghan). 
1M Marbury v. Madison, 5 U.S. (1 Cranch) 137, 176-80 (1803). 
1!15 Hearings 11, supra note 82, at 102 (statement of Henry Monaghan) . 
136 The Federalist No. 49, at 3~9 Uames Madison) Qacob Cooke ed., 1961 ). 



Journal of Law & Politics [Vol. IX:61 

leadership in establishing budget aggregates would also help.1s7 In 
the end, however, elected government must make hard, painful 
choices. Programs must be cut and taxes may need to be raised. 

Admittedly, there is good reason to doubt democratic account­
ability on budget matters. But "that is the system provided for in 
the Constitution. "138 Unless we are willing to fundamentally 
change that system, we must rely on elected government to do the 
right thing. A symbolic budget amendment may assist in that ef­
fort. The fact that it is a constitutional placebo does not undercut 
its value. 

137 See supra notes 13-62. 
1!18 Mickey Edwards, The Case Against the Line-Item Veto, 1 Notre Dame J.L. Ethics Be 

Pub. Pol'y 191 , 194 (1985). 


