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WORKPLACE DISABILITIES

benefitted from the employers' prior indulgence. The law is
therefore efficient once the fairness discounting argument is
accepted.

Some prominent economists not usually known for advocacy of
government intervention in markets have accepted this discounting
argument." Nevertheless, many commentators are worried by the
circularity of the argument-relying on the law itself to argue that
some of the costs of the law should be ignored-and its potentially
broad scope, because all laws can be justified if their costs are
ignored on "fairness" grounds. As John Donohue has pointed out,
this circularity is like arguing that laws prohibiting abortion prior
to Roe v. Wade"' were efficient because the existence of the laws
reflects a societal consensus that costs to women wanting abortions
should be ignored.5

A related argument for the ADA's anti-aversion preferences is
that the statutory goal is to change the preferences of employers.
Such a goal cannot be criticized on efficiency grounds. If the ADA's
primary effect is to reduce employer aversion to hiring individuals
with disabilities, the ADA may be efficient given the post-ADA set
of preferences, even though it would be inefficient if the pre-ADA
set of preferences continued to exist. The ability of law to function
as a preference-shaping mechanism, rather than simply as a
preference-accumulation mechanism, is becoming increasingly well
recognized.6 There is considerable evidence that Title VII has
changed existing preferences about the proper role of women and

43. See, e.g., Landes, supra note 39, at 548 ("Psyche losses to whites should not be
deducted from benefits, because by passing a fair employment law society is saying, in effect,
that the psyche income from discrimination that accrues to whites should not enter society's
social welfare function."); see also George J. Stigler, The Optimum Enforcement of Laws, 78
J. POL. ECON. 526,527 (1970) (using Gary S. Becker's work on social gains to propose rational
methods of enforcing criminal laws).

44. 410 U.S. 113 (1973).
45. Donohue, Prohibiting Sex Discrimination, supra note 42, at 1343-44.
46. See Kenneth G. Dau-Schmidt, Legal Prohibitions as More Than Prices: The Economic

Analysis of Preference Shaping Policies in the Law, in LAW AND ECONOMICS: NEW AND
CRITICAL PERSPECTIVES 153, 162-63 (Robin Paul Malloy & Christopher K. Braun eds., 1995);
JON ELSTER, SOUR GRAPES: STUDIES IN THE SUBVERSION OF RATIONALITY 109-10, 125-33
(1983); Kenneth G. Dau.Schmidt,An Economic Analysis of the Criminal Law as a Preference-
Shaping Policy, 1990 DUKE L.J. 1, 2-3, 26-32 (1990); Cass R. Sunstein, Legal Interference
with Private Preferences, 53 U. CHI. L. REV. 1129, 1146-50 (1986).
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African Americans in the workplace.47 The ADA operates in an area
where the preexisting bias was less central to ideological beliefs and
often less conscious. Thus, the ADA may operate to change
employer aversion even more quickly.

In addition to altering employer preferences, the ADA may also
alter the preferences of disabled individuals. If the ADA improves
working conditions and enhances the self-esteem of individuals
with disabilities as intended, they may become more productive and
more willing to enter the workforce. Thus, these effects of the ADA
may mean that it is efficient to hire individuals with disabilities
after the Act improves their productivity and willingness to enter
the workforce, even if it was inefficient to hire them before."8

Finally, the ADA's anti-aversion goal can be justified even if one
does not try to change preferences and weights them all equally.
First, one can argue that third parties suffer psychic harm by living
in a society that tolerates exclusionary bargains between bigoted
employers and nondisabled employees. The argument strikes at the
heart of the assumption that voluntary contracts promote overall
welfare, by showing that unregulated employment contracts affect
third parties.49 Second, one can argue that the market tends to
drive out bigots in the long run and the ADA merely (or efficiently)
helps in speeding that process. The general argument that markets
will even theoretically drive out all discrimination is problematic at
best,5' as is the specific argument that an antidiscrimination law

47. See, e.g., PAUL BURSTEIN, DISCRIMINATION, JOBS, AND POLITICS: THE STRUGGLE FOR
EQUAL EMPLOYMENT OPPORTUNITY IN THE U.S. SINCE THE NEW DEAL 141 (1985) (explaining
that the number of people who consider African Americans to be equal to whites has
increased since 1964); Andrea H. Beller, The Impact of Title VII of the Civil Rights Act of
1964 on Women's Entry into Nontraditional Occupations: An Economic Analysis, 1 LAW &
INEQ. 73, 80-82 (1983) (finding that Title VII improved women's access to nontraditional
jobs); James J. Heckman & J. Hoult Verkerke, Racial Disparity and Employment
Discrimination Law: An Economic Perspective, 8 YALE L. & POLY REV. 276, 277-80 (1990)
(noting that Title VII played a significant role in improving wages and occupational status
of African Americans).

48. Cf Donohue, Prohibiting Sex Discrimination, supra note 42, at 1348-55 (noting that
even slight shifts in demand curves can yield large benefits).

49. Cf Donohue, Reply, supra note 40, at 531 (arguing that Title VII would be efficient,
even under very conservative assumptions, if every American were willing to pay five dollars
once to live in a society that limited racial discrimination).

50. See Schwab, supra note 29, at 572-82.
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can efficiently speed the process.5 But those arguments need not
detain us here.

In sum, one cause of discrimination against individuals with
disabilities is employer aversion. Under classic economic analysis,
the ADA would be presumptively inefficient in frustrating the
ability of employers to act on this aversion, but three arguments
justify the ADA here. First, the psychic interest of employers in
discriminating should not be given any value in the. efficiency
analysis. Second, the goal of the ADA is to change employer
preferences, which by definition cannot be criticized on efficiency
grounds. Third, the ADA may enhance efficiency by responding to
psychic costs of third parties outside the employer-employee
relationship or by speeding the transition to a nondiscriminatory
state.52

B. Employer Ignorance About Productivity

Employers may also treat individuals with disabilities less
favorably than others because of ignorance about their true
productivity. Whereas the disability-averse employers discussed in
the previous section were invidious, the employers of this section
are ignorant. Their collective ignorance is not neutral, however.
Because of age-old myths or stereotypes, the employers discussed
in this section generally believe that disabled workers are less
productive, relative to their costs, than they truly are.

Myths and misconceptions about the low productivity or high
costs of individuals with disabilities are common.53 Many believe

51. See the exchange between Posner and Donohue, supra note 40.
52. These general arguments-according no weight to discriminatory preferences,

viewing the law as an attempt to change preferences, and addressing psychic costs to third
parties-also apply if labor market disadvantages arise, not because employers themselves
are prejudiced, but because they are attending to the prejudices of customers or other
employees. See Donohue, Prohibiting Sex Discrimination, supra note 42, at 1347 n.34. In
addition, because employers may perceive aversion by customers or other employees as an
extra cost of hiring individuals with disabilities, the ADA can be viewed as imposing a hard
preference which prohibits an employer from relying on this type of cost. See infra Part III.

53. See Bruce G. Link et al., The Effectiveness of Stigma Coping Orientations: Can
Negative Consequences of Mental Illness Labeling be Avoided?, 32 J. HEALTH & Soc. BEHAV.
302 (1991); Cressida Manning & Peter D. White, Attitudes of Employers to the Mentally Ill,
19 PSYCHIATRIC BULL. 541 (1995); Jean-Frangois Ravaud et al., Discrimination Towards
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these inaccurate views are a major source of discrimination against
the disabled, and that a major purpose of the ADA is to break
through these employer myths by forcing employers to hire disabled
persons. 4 Once employers do so, under this vision, they will see
that disabled workers are more productive than they originally
thought.

In some cases, the ADA preferences may correct for entrenched
notions of normality that skew employer perceptions of cost and
productivity.55 Employers make many kinds of "accommodations"
for new employees. Employers see some accommodations, such as
paying for moving expenses, as "normal," while they view others,
such as one-time accommodations to individuals with disabilities,
as "abnormal." Even though both types of accommodations may
impose the same costs on employers, employers may be more
willing to pay "normal" costs, or, equivalently, may be more willing
to ignore them in their hiring calculus. This normality bias harms
individuals with disabilities by perpetuating a myth that they are
more costly. Similarly, employers may treat certain productivity
gaps, such as improper prior training, as "normal," while treating
others such as inability to do nonessential functions because of a
disability, as "abnormal." In this context, one can view the ADA's
preference as an attempt to break down the myths and to equalize
the treatment of normal and abnormal costs and productivity gaps.

Erroneous myths of this type, however, can last only if a market
failure causes employers to systematically ignore profitable
opportunities to hire undervalued workers. Any employer who

Disabled People Seeking Employment, 35 SOC. SCI. MED. 951 (1992).
54. See Sch. Bd. v. Arline, 480 U.S. 273, 284 (1987) (noting Congress' acknowledgment

that "society's accumulated myths and fears about disability and disease are as handicapping
as are the physical limitations that flow from actual impairment"); Siefken v. Vill. of
Arlington Heights, 65 F.3d 664,666 (7th Cir. 1995) ('Congress perceived that employers were
basing employment decisions on unfounded stereotypes."); see also Peter David Blanck &
Mollie Weighner Marti,Attitudes, Behaviorand the EmploymentProvisions oftheAmericans
with Disabilities Act, 42 VILL. L. REV. 345 (1997).

55. For insightful discussions of the effect of notions of normality on perceptions of
individuals with disabilities, see DOUGLAS BAYNTON, FORBIDDEN SIGNS: AMERICAN CULTURE
AND THE CAMPAIGN AGAINST SIGN LANGUAGE 132-48 (1996); Douglas Baynton, The Bell
Curve: Disability as a Fundamental Justification for Inequality (1997) (unpublished
manuscript, on file with author). See also LENNARD J. DAVIS, ENFORCING NORMALCY:
DISABILITY, DEAFNESS, AND THE BODY (1995).
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ignores or defies the myths and hires the disabled would have a
competitive advantage on other employers.

The most plausible market-failure story here emphasizes the
public goods nature of information. For an individual employer, the
costs of testing the myth that the disabled have unfavorable
productivity/cost ratios may swamp the expected gains. First,
diversity amongst the population of individuals with disabilities
makes it costly to evaluate productivity accurately." Second, the
public goods nature of information about productivity undermines
incentives for employers to seek out better information. Although
information about the productivity of individuals with disabilities
is not a pure public good, it does exhibit both characteristics of a
public good: nonexcludability and nonrivalry of benefits.57 The
information exhibits nonexcludability because it would be very
difficult and expensive for an employer who gathers the information
to keep others from using it. Although an employer could attempt
to limit access to the information or charge for it, individuals with
disabilities and advocacy groups on their behalf have strong
interests in disseminating it. The information would likely leak out
as individuals with disabilities talked about their work experiences
and began to move naturally from job to job. The information also
exhibits nonrivalry; use of it by one employer does not diminish its
value to other employers. As a result, the entire market may be
underinformed because every employer has incentives to wait for
other employers to pay to develop better information. Thus, the

56. See supra notes 23-25 and accompanying text. Diversity within the group of
individuals with disabilities increases the costs of acquiring information about productivity.
If all individuals with disabilities had the same productivity, an employer would only need
to expend the amount required to determine productivity for one individual to determine
productivity for all. At the other extreme, complete heterogeneity would require resources
to be expended on each individual. Consequently, as heterogeneity in the group of individuals
with disabilities increases, so does the cost of acquiring information about their productivity.

In practice, employers probably place potential employees into quality classes (e.g.,
individuals without disabilities, individuals with mobility limitations, individuals with
mental disabilities) that assume both lower productivity and higher information costs as the
level of disability increases. Cf Alan Schwartz & Louis L. Wilde, Intervening in Markets on
the Basis of Imperfect Information: A Legal and Economic Analysis, 127 U. PA. L. REV. 630,
659 (1979) (noting that the problem consumers face in searching for heterogeneous goods is
solved in part by segmenting goods into quality classes that are recognized by both firms and
consumers).

57. See TODD SANDLER, COLLECTIVE ACTION: THEORY AND APPLICATIONS 5-7 (1992).
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market equilibrium may be that all employers wait for the
information to be developed, and so the information is never
produced. 5

The ADA changes this set of incentives for employers. An
employer violates the ADA if it fails to hire a more productive
individual with a disability because of ignorance about either the
individual's productivity or the average productivity of individuals
with that type of disability. Ignorance about true productivity at the
time of hire is no defense. Thus, the ADA requires employers to
seek out better information, even if it would be individually rational
to act in ignorance instead.59

The key to the economic efficiency of the ADA on this point is the
difference between individual and social benefits and the rational
urge of employers to free ride on other employers. Ignorance may be
economically rational for each individual employer. The cost of
developing better productivity information may exceed the benefits
any individual employer would obtain by hiring the more productive
individuals with disabilities. The benefits to society overall,
however, may exceed the costs of developing the information. The
benefits to society overall would include both benefits to the
individual employer from the higher productivity of the individual
investigated and benefits to other employers who, because of the
public goods nature of the information, can free ride on the
information to hire other productive individuals with disabilities.

The existence of free riders alone, however, does not demonstrate
that individual employers will not develop accurate information
on their own, without any impetus from the ADA. If even a
few employers experiment and discover the high productivity of

58. See MANCUR OLSON, THE LOGIC OF COLLECTIVE ACTION 145-46 (1965); SANDLER,
supra note 57, at 8-9.

59. Requiring private parties to develop information is one of the two common legislative
responses to inefficiencies that arise when information is unavailable because of a collective
action problem. The other common response is for the government to collect the information
itself. See DOUGLAS G. BAIRD ET AL., GAME THEORY AND THE LAW 189-91 (1994). The
government fulfills the information collection function in part by attempting to be a model
employer of the disabled, thereby running experiments to test the productivity of disabled
workers given a chance to work. One can justify the ADA's mandate that private employers
also conduct experiments because the diversity amongst individuals with disabilities and
amongst the types of employers who might be interested in employing them prevents the
government-as-employer from being a complete and adequate laboratory.
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individuals with disabilities, this information will be used by other
employers as well, because it is nonexcludable.

To use the language of collective goods theory, if a privileged
group exists, it will develop productivity information despite some
free riders. A privileged group is an "individual or coalition whose
benefits from collective action exceed the associated costs, even if
these costs are solely borne by the individual or coalition.""
Assume, for example, that a very large employer anticipates
repeated use of the productivity information about disabled workers
once it is gathered. If the benefits of gathering the information
exceed the costs for that individual employer, it will gather the
information which will then be available for free use by all other
employers. Ironically, the public goods nature of the information
means that the weak (small employers) can take advantage of the
strong (large employers); large employers bear all of the costs of
developing information that is then used by others. In the United
States economy, of course, the largest employer is the government,
and the government has committed itself actively to employ
disabled persons. This "privileged" employer, then, may be
sufficient to break a cycle of myth about disabled workers. If so, the
information producing role of the ADA is unnecessary.

In sum, the employer ignorance rationale for the ADA has limited
force. Forcing employers to engage in costly experiments is not
profit maximizing for individual employers; employers must develop
information at an expected cost that will exceed expected benefits.
For society, however, the ADA may well be efficient. Because
information tends to be a public good, other employers may free ride
on the information to hire more productive employees. The
efficiency balance depends on whether the external benefits to other
employers exceed the difference between the costs and benefits for
the individual employer. This justification for the ADA should not
be pushed too far, however. At its core, the argument is no different
than the argument that employers have only a limited incentive to
discover whether copper or tin is a more cost effective input for
widgets because the knowledge that tin is better will quickly spread
to competitors. This may be so, but one would need to know much

60. SANDLER, supra note 57, at 9.
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more before advocating a law that forces widget producers to use
both copper and tin so that society can find out.

C. Employer Knowledge of Average Productivity

Individuals with disabilities may also suffer workplace
disadvantages, not because employers are ignorant about their
productivity, but because they are all too aware of it. If the average
productivity of a certain class of individuals with disabilities
(relative to their wage) is lower than that of other workers and if it
is too expensive for employers to make individual determinations
of productivity within that class, the profit maximizing employer
will rely on the lower average productivity and refuse to hire
individuals with disabilities, even if many are excellent workers.
This is known as statistical discrimination. Because it is expensive
to distinguish a particular, productive individual with a disability
from the class of persons with similar disabilities who have lower
average productivity, the employer is better off relying on the
statistical stereotype."' The distinction between the myths of the
previous section and the stereotypes of this section is that myths
are false. Stereotypes, on the other hand, are true on average, even
though they may not apply to all individuals in the group.

The ADA makes statistical discrimination illegal. Reasonable
accommodation requires an individual evaluation of individuals
with disabilities, even if the employer's own calculus indicates that
the cost of the evaluation exceeds the likely benefits. A showing

61. Statistical discrimination was first identified by Edmund Phelps and Kenneth Arrow.
Kenneth J. Arrow, The Theory of Discrimination, in DISCRIMINATION IN LABOR MARKETS 3
(Orley Ashenfelter & Albert Rees eds., 1973); Edmund S. Phelps, The Statistical Theory of
Racism and Sexism, 62 AM. ECON. REV. 659 (1972). It has been widely discussed in both
economic and legal scholarship on employment discrimination. In the economic literature,
see, for example, LESTER C. THUROW, GENERATING INEQUALITY: MECHANISMS OF
DISTRIBUTION IN THE U.S. ECONOMY 170-77 (1975); Dennis J. Aigner & Glen G. Cain,
Statistical Theories of Discrimination in Labor Markets, 30 INDUS. & LAB. REL. REV. 175
(1977); Shelly J. Lundberg & Richard Startz, Private Discrimination and Social Intervention
in Competitive Labor Markets, 73 AM. ECON. REV. 340 (1983); Stewart J. Schwab, Is
Statistical Discrimination Efficient?, 76 Am. ECON. REV. 228 (1986). In the legal literature,
see, for example, Donohue, Reply, supra note 40, at 531-33; McCaffery, supra note 25, at
608-15. For applications of the idea to disability discrimination, see Moss & Malin, supra
note 18, at 201-03; Willis, supra note 18, at 742-47.
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that a certain class of individuals with disabilities is less productive
on average than other applicants is not a defense under the ADA.
Indeed, statistical discrimination was specifically mentioned in the
ADA's legislative history as one type of prohibited discrimination.62

Statistical discrimination, like discrimination based on rational
ignorance, is profit maximizing for individual employers, but may
not be efficient overall. Statistical discrimination may distort the
incentives of individuals with disabilities to invest in their
productivity. To the extent that they are going to be treated as an
average member of the group with their disability, their incentives
to invest in their productivity are undermined. Individuals with
disabilities would be less likely to pursue educational opportunities
and engage in other activities that would make them more
productive members of society. Thus, society would lose the benefits
that individuals with disabilities could have contributed had they
invested more in their human capital. If those losses are larger than
the gains to employers from engaging in statistical discrimination,
the ADA's prohibition of statistical discrimination is efficient.63

Highly productive individuals in a group with low average
productivity will try to escape the stereotype. One way to do so is
for highly productive individuals with disabilities to invest more in
their human capital than they would otherwise to signal that they
do not share their disability group's average lower productivity.64

For example, if a college degree is easier for highly productive
workers to obtain than for less productive workers, the degree may
signal greater productivity and allow individuals to break the
stereotype. In this case, government intervention is not needed.

Although extra investment is plausible in many situations,
several factors make this an unlikely solution to the problem of
statistical discrimination against the disabled. First, even if this
type of extra investment occurs, the individual would continue to

62. H.R. REP. No. 101-485, pt. II, at 58-59 (1990), reprinted in 1990 U.S.C.C.A.N. 303,
340-41.

63. For this story in the economic literature, see THUROw, supra note 61; Lundberg &
Startz, supra note 61; Schwab, supra note 61. For this story in the legal literature, see
Donohue, Reply, supra note 40.

64. The classic model of signaling as a way of escaping stereotypes comes from A.
MICHAEL SPENCE, MARKET SIGNALING: INFORMATIONAL TRANSFER IN HIRING AND RELATED
SCREENING PROCESSES (1974).
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have the disability and suffer from the perception of average lower
productivity. Within any investment class, for example, people with
college degrees, the individual would continue to suffer from
statistical discrimination. Although the extra investment may
signal that the individual is more productive than others without
the investment (here people without college degrees), the individual
could never escape the general effect of statistical discrimination.

Second, individuals with disabilities must make an extra in-
vestment to signal equal productivity. As Edward McCaffery has
said with regard to women, which could equally apply to individuals
with disabilities,

it is as if the market were telling women that they could get
high quality jobs, just like [men], but first they had to pay
$50,000. The fact that the barrier could be overcome, so that
women could get the jobs, hardlyjustifies ignoring the existence
of the barrier altogether. 65

Third, this story assumes that productivity information is
imperfect (knowable, but unknown to one party) rather than
incomplete (neither known, nor knowable).66 With imperfect
information, individuals with disabilities can make the extra
investments required to disclose inherently knowable information
about their productivity to employers. The knowability assumption
of imperfectness, however, may not apply. Much of the information
relevant to productivity in labor markets is inherently un-
knowable and, hence, must be estimated statistically. For example,
precise information about an individual's future attendance or
health prospects simply cannot be known-it must be estimated. 7

65. McCaffery, supra note 25, at 613. Analogizing McCaffery's story to the present
context, individuals with disabilities make the investment and get high quality jobs, but are
disadvantaged because they are required to expend resources on the extra investment.
Alternatively, individuals with disabilities may decide that the returns from the extra
investments are not worth the cost, so the investments would never be made. SPENCE, supra
note 64, at 176 ("The productivity gains attributable to the information content of market
signals may or may not justify the resource cost. Certainly one cannot assume that signaling
is more efficient than no-signaling.").

66. See McCaffery, supra note 25, at 612-13 (citing ERIC RASMUSEN, GAMES AND
INFORMATION: AN INTRODUCTION TO GAME THEORY 51-60 (1989)).

67. Richard A. Posner, An Economic Analysis of Sex Discrimination Laws, 56 U. CHI. L.
REV. 1311, 1320 (1989).
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Similarly, the extra investment required to disclose productivity in
labor markets may be on-the-job experience. If so, and if individuals
with disabilities are unable to acquire on-the-job experience
because of preexisting statistical discrimination, the information
is unknowable and, hence, incomplete.6 8 For these reasons,
individuals with disabilities are unlikely to be able to take steps on
their own to counter the disadvantage they suffer from statistical
discrimination. Legal intervention may be necessary to break the
inefficient cycle.

In sum, profit maximizing employers may statistically dis-
criminate against individuals with disabilities, relying on the lower
average productivity of the group and refusing to incur the extra
costs of assessing individual productivity. The story here is similar
to the story against blacks and women. The ADA, like Title VII,
makes it illegal for employers to engage in statistical discrimination
that may foster efficiency.

One aspect of the ADA's ban on statistical discrimination avoids
a potential problem of other discrimination laws. In addition to
banning statistical discrimination, other discrimination laws
restrict testing, interviews, and other information that does not
"perfectly individuate" workers. 69 A perverse consequence is that
these restrictions encourage employers to rely on cruder, less
individuated stereotypes. By contrast, the ADA encourages
employers to interview individuals with disabilities and discuss
alternatives as part of the reasonable accommodation duty. As a
result of this encouragement of an express dialogue between
employer and worker about disability (in contrast to Title VII's near
prohibition of any dialogue about race or sex), the ADA allows
greater individuation and avoids some of the perverse encourage-
ment of statistical discrimination.

III. REASONABLE ACCOMMODATION (HARD PREFERENCES) AS A
DISTINCT MODEL

The image underlying soft preferences is that of a disabled
individual who was not evaluated according to his true productivity

68. THUROW, supra note 61, at 176.
69. See EPSTEIN, supra note 40, at 40.
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and costs. The employer incurred extra psychic costs in employing
the disabled worker, erroneously thought that disabled workers
were less productive or more costly than they truly are, or
stereotypically lumped highly productive workers together with
other, less productive workers. The ADA's soft preferences protect
workers who are misperceived in these ways because of their
disabilities.

The ADA, however, extends beyond these soft preferences.
Suppose an employer accurately assesses the individual pro-
ductivity and costs of a disabled worker and determines that the
productivity/cost ratio is less than that of a nondisabled, competing
worker. Sometimes, the ADA allows the employer to hire the other
worker.7" At other times, however, the ADA requires a hard
preference for the disabled worker. If employing an individual with
a disability is more expensive due to the costs of accommodation or
because the applicant is less productive because he cannot perform
nonessential functions, the employer would violate the ADA by
refusing to hire that individual.71 The ADA requires employers to
ignore both the costs of accommodation and any productivity
achieved through the performance of nonessential functions unless
the accommodation is unreasonable or an undue hardship. These
are the hard preferences of the ADA.

70. See Smith v. Midland Brake, Inc., 180 F.3d 1154, 1168 (10th Cir. 1999) (noting that
an employer may hire a faster typist "notwithstanding the fact that the slower typist has a
disability"); Norcross v. Sneed, 755 F.2d 113, 119 (8th Cir. 1985) (disallowing a disability
claim where the employer hired a more qualified nondisabled candidate); Martin v. General
Mills, Inc., No. 95-C-2846, 1996 WL 648721, at *12 (N.D. Ill. Nov. 5, 1996) ("The ADA does
not require an employer to retain a less productive employee."); Dexler v. Tisch, 660 F. Supp.
1418, 1428 (D. Conn. 1987) (noting that a "significant loss of efficiency is not required" by the
Rehabilitation Act of 1973 when, even though individual with a disability could perform the
job, it took him much longer to do it); see also S. REP. No. 101-116, at 26 (1989) (using the
typing example to make the point that an "employer is still free to select the most qualified
applicant available and to make decisions based on reasons unrelated to the existence or
consequence of a disability").

71. See Borkowski v. Valley Cent. Sch. Dist., 63 F.3d 131, 138 n.3 (2d Cir. 1995); H.R.
REP. No. 101-485, pt. III, at 39(1990), reprinted in 1990 U.S.C.C.A.N. 445,462 ("An employer
may not deny employment opportunities if the denial is based on the need to make a
reasonable accommodation.").

[Vol. 44:11971228
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A. Reasonable Accommodation in the Labor Market: Costs,
Productivity, and a Puzzle

From the employer's perspective, the costs of accommodation are
simply another cost (along with wages, employer taxes, and fringe
benefits) of hiring a worker. The ADA creates a hard preference for
individuals with disabilities because it requires employers to ignore
accommodation costs. Figure 3 illustrates the effects of this
preference. The comparator (C) in the figure is paid a wage of $15
per hour and produces fifteen widgets per hour. The first of three
individuals with disabilities (I1 ) has the same productivity as C, but
requires an accommodation costing $3 per hour. In the absence of
the ADA, the employer would prefer C because C produces the same
number of widgets for a lower total cost, and thus has a higher
productivity/cost ratio. The ADA, however, requires the employer
to ignore the cost of reasonable accommodations in making
employment decisions. Thus, the ADA creates a hard preference for
individuals with disabilities because it requires the employer to
treat C and Vi as equal even though C has a productivity/cost
advantage.
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Figure 3: Cost and Productivity Accommodations
Under the ADA

Productvity

P/C-1
P/C-.83

PIC-.75

*15*16 *24 cost

The second individual with a disability (2) also requires an
accommodation costing $3 per hour, but 12 is more productive than
C and produces eighteen widgets per hour. In the absence of the
ADA, the employer would be neutral between C and 12. For both,
the ratio of total productivity to costs is 1 (C= 15/$15; 12= 18/$18).
Once again, however, the ADA requires the employer to ignore the
cost of the accommodation. Thus, the ADA requires the employer to
favor 12 as having a higher productivity/cost ratio (treating 12 as a
18/$15 worker). Again, the ADA creates a hard preference because
the employer would violate the ADA unless it hired 12 instead of C,
even though the two are equal from a labor market perspective.

Finally, a third individual with a disability (I") is also more
productive than C, and produces eighteen widgets per hour. This
time the accommodation cost is considerably greater-$9 per hour
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rather than $3 per hour. In the absence of the ADA, the employer
would clearly prefer to hire C. C's productivity/cost ratio is still 1,
whereas I3's is 0.75 (18/$24). Unless the costs of accommodation
become unreasonable or impose an undue hardship, the ADA
requires the employer to ignore them. Thus, the employer must
treat Ii's productivity/cost ratio as identical to that of 12, by not
counting the extra $9 per hour accommodation. Once again, the
ADA creates a hard preference by requiring the employer to prefer
I to C, even though a profit-maximizing employer prefers C.

One puzzle with the ADA is that it favors cost accommodations
more than productivity accommodations. In general, the ADA
mandates a hard preference for disabled persons who are more
costly but as productive as other workers. The ADA does not
mandate a hard preference for disabled persons who are no more
costly but less productive than other workers.72 The market would
treat these two types of persons as equivalent, but the law does not.

Figure 3 illustrates this puzzle. Compare applicant I" to 1'. Both
have productivity/cost ratios of 0.83. Applicant I produces as much
as the nondisabled comparator, but costs the employer twenty
percent more. Applicant 1V costs no more than C, but C produces
twenty percent more. This could arise, for example, with a disability
that reduces productivity and has no known accommodation. The
employer is indifferent between the two individuals with
disabilities, and would prefer C to either of them. Yet the ADA
treats the two applicants very differently. The ADA gives 1V a hard
preference, requiring the employer to ignore the accommodation
costs and to treat 1V and C the same. The ADA gives no hard
preference to I, and would let the employer choose C instead. As a
further illustration of the puzzle, the employer would least like to
hire I of all the individuals identified in the figure, because of the
large costs of accommodation. As long as the accommodation is
reasonable, however, the ADA would require the employer to rank
I first (tied with 1V, and above C).

72. See cases cited supra note 70; see also Peter David Blanck, The Economics of the
Employment Provisions of the Americans with Disabilities Act: Part I-Workplace
Accommodations, 46 DEPAUL L. REV. 877, 894 (1997) (remarking that the ADA "does not
require the employer to hire or retain a qualified individual with a covered disability,
regardless of the need for accommodation, over an equally or more qualified individual
without a disability").
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One resolution of this puzzle is to deny it by arguing that the law
does force employers to accommodate workers with lower pro-
ductivity through the "essential functions" doctrine. The ADA only
protects qualified individuals with a disability, defined as persons
who can perform the "essential functions" of the job.7" An employer
must treat an individual with disabilities as qualified if she can
perform the essential functions, even if she cannot perform all of
the functions of the job."' From a labor market perspective, the
ability to perform a variety of job functions is one component of
productivity. In the absence of the ADA, employers would consider
all aspects of productivity, and would tend to favor the worker who
can perform essential and nonessential functions. The ADA's
"essential functions" requirement, however, requires employers to
compare the productivity of disabled and other workers only along
their essential functions. An individual with a disability must be
treated as equal to another worker if both can perform the essential
functions of the job equally, even if only the other worker can
make an additional contribution to productivity by performing
nonessential functions. Returning to Figure 3, if the productivity
gap between C and I" arises from nonessential functions, the ADA
would require the employer to treat the two applicants as
equivalent, despite I"s lower overall productivity, just as the ADA
requires the employer to treat C and I as equivalent, despite Il's
greater overall costs.

The essential functions doctrine only alters the outcome in
some circumstances-namely those in which the individual with a
disability's productivity in essential functions equals that of other
workers, even if his "full" productivity is somewhat less. When a
disability lowers the productivity in essential functions, the puzzle
remains. For example, if an individual with a disability is ten
percent less productive in the essential functions of a job, the
employer need not accommodate. However, the employer must
accommodate an equally productive worker with ten percent
greater costs.

73. 42 U.S.C. § 12111(8) (2000).
74. See Deane v. Pocono Med. Ctr., 142 F.3d 138, 146-48 (3d Cir. 1998) (en banc); 29

C.F.R. § 1630.2(nX) (2002).
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A second resolution is to admit that the ADA treats costs and
productivity differently, and then justify the difference. One justifi-
cation is that costs generally can be identified with fair precision
and reported on a standard cardinal measure. Productivity, on
the other hand, is much more varied in how it is measured and
is often not amenable to a cardinal measure at all. Compared to
costs, courts would have great difficulty policing a mandate that
employers reasonably accommodate deficient productivity. It is one
thing to have a court determine whether two applicants were
equally productive or qualified; it places a far greater burden on
courts to determine whether one applicant is ten percent or thirty
percent less productive.

A third resolution is more political. Advocates for the disabled
emphasize that disabled persons can contribute as much to the
economy as nondisabled workers, with the helping hand of
reasonable accommodation. This is consistent with our merito-
cractic ideal that jobs should go to the most qualified applicant. The
argument that less productive workers with lesser costs are
functionally equivalent to more productive, greater cost workers
may fail to persuade politically. The ADA's sponsors and
proponents may have been reluctant to expand the command of
reasonable accommodation for fear of undermining overall support.

In sum, the ADA requires two types of accommodation. It
requires employers to spend resources to accommodate disabled
workers who can be as productive as other workers. It also requires
employers to examine relative productivity only for the essential
functions of the job. These two hard preferences are central to a
proper understanding of the ADA. If the ADA's key obligations are
viewed as less than hard preferences, they simply cannot carry the
load intended for them, which is to ensure that individuals with
disabilities are afforded a fair opportunity to participate fully in the
labor market.

B. Stylized Hypotheticals under the ADA and Title VII

Three stylized hypotheticals will help to bring the ADA's hard
preferences into better focus and highlight differences between the
ADA's reasonable accommodation model and Title VII's disparate
treatment and disparate impact models.
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Consider first a bare-bones hypothetical highlighting differences
between reasonable accommodation and disparate treatment. An
employer entertains job applications and rejects two applicants, the
first because she is a woman, the second because she has a
disability. Do the rejected applicants have good claims?

The woman has a good Title VII disparate treatment claim. This
is explicit, intentional discrimination because of sex. The only
defense under Title VII would be that sex was a bona fide
occupational qualification (BFOQ).7  Importantly, cost complaints
that women are more expensive are not part of a BFOQ defense.76

The only question is whether all or substantially all women cannot
perform the job at hand, or whether it is impossible to test on an
individual basis." Courts narrowly construe the BFOQ test so as
not to swamp Title VII's general command to ignore the sex of
workers.78

The disabled worker may also have a good claim, but it is much
more fragile than the woman's claim. The ADA prohibits employers
from considering disability in an invidious or stereotypical way.
Unlike Title VII, however, the ADA contemplates that employers
will often consider disability in a legitimate way. Indeed, as we
shall discuss, the reasonable accommodation mandate requires
employers to consider disability.79 The employer can avoid ADA
liability if the worker cannot perform the essential requirements of
the job, even with reasonable accommodation, or if the reasonable
accommodation would be an undue hardship on the employer.80 The
reasonable accommodation inquiry is different in kind from the
BFOQ inquiry. Most importantly, cost considerations are the heart
of the matter under the ADA, while they are banned under Title
VII. Mere consideration of sex exposes an employer to considerable

75. 42 U.S.C. § 2000e-2(e) (2000).
76. UAW v. Johnson Controls, Inc., 499 U.S. 187, 210 (1991) ("The extra cost of

employing members of one sex, however, does not provide an affirmative Title VII defense
for a discriminatory refusal to hire members of that gender.") (citing L.A. Dep't of Water &
Power v. Manhart, 435 U.S. 702, 716-18 & n.32 (1978)).

77. Western Air Lines, Inc. v. Criswell, 472 U.S. 400, 414-17 (1985).
78. See generally HAROLD S. LEWIS, JR. & ELIzABETH J. NORMAN, EMPLOYMENT

DISCRIMINATION LAW AND PRACTICE § 3.3, at 123-28 (2001) (describing the BFOQ defense).
79. See infra Part III.D.
80. See id.
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