




1988] CONFLICTS OF INTEREST 425 

A second correctable defect involves California's failure· to re· 
quire disclosure of executive compensation. 218 Compensation pay· 
ments may be challenged by the IRS, but under California's 'for· 
mutation, so long as the officers do not engage in contractual 
relationships with the corporation outside of their compensation, 
excessive compensation need not be disclosed. As the SEC has 
recognized, any proper proposal must include mandatory disclo· 
sure of executive compensation. 219 

The EIGA's limitation on reportable transactions to those in· 
volving "dependent children"220 similarly overlooks the signifi­
cant possibility of abuse where non-dependent children are con­
cerned.221 Perhaps most importantly, California's waiver of the 
disclosure requirement for corporations with less than 100 share­
holders222 fails to protect many of the shareholders most in need 
of protection. 

It would seem a small step to amend existing state corporation 
laws to require that the information now required to be provided 
annually to shareholders, whether automatically or upon request, 
be extended to include the following information: 

Transactions (including the payment of routine compensation) 
between the reporting company and any of its directors; transac­
tions (including the payment of routine compensation) between 
the reporting company and any of its officers or senior execu­
tives; transactions (including the payment of routine compensa­
tion) between• the reporting company and any member of the 
immediate family of any of its directors, officers, or senior exec­
utives; and transactions between the reporting company and any 
entity in which a director, officer, or senior executive or any 
member of his immediate family owns 10% or more equity 

reasonable approach to mandatory disclosure, any proposal whose intent is to deter exploi­
tive or improper conflict of interest transactions-or at least to expose for scrutiny those 
of material interest to non-management shareholders-may have to take into account 
other formulas as well. 

218. CAL. CoRP. CoDE § 1501 (West Supp. 1987). 
219. 17 C.F.R. 229.402 (1987). 
220. 2 u.s.c. § 702(d)(l) (1985). 
221. As one court observed in the context of a public official's potential conflict: 

Although common sense dictates that an official may have no economic inter­
est in [the property of a nondependent child], nevertheless he may react favora­
bly, or without total objectivity, to a proposal which could materially enhance 
the value of that property. Disclosure might ... inhibit any such sympathetic 
reaction .... 

County of Nevada v. MacMillan, 11 Cal. 3d 662, 522 P.2d 1345 (1974). 
222. CAL. CoRP. CoDE § 1501(b) (West Supp. 1987). 
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interest. 

An exemption from these requirements could be adopted for 
corporations of thirty-five or fewer equity participants ("closed 
corporations") in which the familiarity and interaction among 
shareholders would take the place of disclosure. This exemption, 
however, should be available only upon approval by a super-ma­
jority of shareholders entitled to vote. 

Individual transactions with a dollar value of $10,000 or less 
need not be disclosed. Where a number of such transactions with 
an aggregate value in excess of $10,000 occur, however, all such 
transactions must be disclosed. 

VI. CONCLUSION 

Managerial conflicts of interest are neither new nor unique to 
the corporate setting.223 They are a fact of life in a world where 
business decisions are driven by human beings. 

Even among publicly-held and publicly-traded corporations, 
where existing deterrents to self-dealing are most confluent, man­
agerial conflicts of interest-notwithstanding their embarrass­
ment potential-are a common occurrence. 

While much of this behavior may be wholly benign, it may also 
reflect uncritical patterns of corporate decisionmaking detrimen­
tal in the long term to shareholder wealth and economic stabil­
ity.224 Some self-dealing is, of course, harmful fn the short run 
and unacceptable as a matter of law. In either · case, it is impor­
tant that such behavior continue to be scrutinized and new ways 
tested to deter its excesses. The task to date has been impeded by 

223. See, e.g., L. ABRAMSON, JuDICIAL DISQUALIFICATION UNDER CANON 3C OF THE CoDE 
OF JUDICIAL CoNDUCT (1986); Annotation, Disqualification of Judge Under 28 U.S. C. § 
455(b)(4), Providing for Disqualification Where Judge Has Financial or Other Interest in 
Proceeding, 55 A.L.R. FED. 650 (1981); Annotation, Disqualification of Judge Under 28 
U.S.C. § 455(b)(5)(iii), Where Judge or His or Her Spouse, or Certain of Their Relatives, 
is Known to Have an Interest That Could Be Affected by the Proceeding, 54 A.L.R. FED. 
855 (1981); Annotation, Disqualification of Prosecuting Attorney on Account of Relation­
ship With the Accused, 3 A.L.R. 3D 953, 978-82 (1982); Annotation, Relationship as Dis­
qualifying Interest Within Statute Making It Unlawful for an Officer to Be Interested in 
a Public Contract, 74 A.L.R 792 (1931). 

224. Cf. Lawrence, Kummer & Arshadi, Inside Borrowing Practices of Commercial 
Banks, 11 IssuEs BANK. REG. 28 (Summer 1987) (study of 1000,171 banks indicates that 
while excessive insider loans may not be the direct cause of bank failures, t~?.e existence of 
such loans may indicate poor management practices overall and is a major warning sign 
that a bank may eventually fail /d. at 29-30). 
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the lack of a constituency to challenge institutional self-dealing, 
whereas its advocates enjoy a strong political voice. 

Both legal and business scholars have a role to play here. More 
research is needed correlating managerial conflicts of interest 
with corporate performance. Continuing thought must be given to 
creating workable limitations on agency costs. 

Consigning problems raised by managerial self-dealing to the .. 
IRS and the SEC, neither of whose purposes include enhancing 
corporate performance, is not a sufficient answer. Nor is reliance 
on idealized notions of economic behavior. 

Rather, the search must continue, incorporating the insights of 
many disciplines. Managerial conflicts of interest and the result­
ing widespread diversion of corporate funds cannot continue to be 
treated as a trivial or intractable phenomenon. 


