
William & Mary Bill of Rights Journal William & Mary Bill of Rights Journal 

Volume 10 (2001-2002) 
Issue 1 Symposium: The Judicial Process Article 4 

December 2001 

The ABA's Role in Prescreening Federal Judicial Candidates: Are The ABA's Role in Prescreening Federal Judicial Candidates: Are 

We Ready to Give Up on the Lawyers? We Ready to Give Up on the Lawyers? 

Laura E. Little 

Follow this and additional works at: https://scholarship.law.wm.edu/wmborj 

 Part of the Constitutional Law Commons, Courts Commons, and the Judges Commons 

Repository Citation Repository Citation 

Laura E. Little, The ABA's Role in Prescreening Federal Judicial Candidates: Are We Ready to 

Give Up on the Lawyers?, 10 Wm. & Mary Bill Rts. J. 37 (2001), https://scholarship.law.wm.edu/

wmborj/vol10/iss1/4 

Copyright c 2001 by the authors. This article is brought to you by the William & Mary Law School Scholarship 
Repository. 
https://scholarship.law.wm.edu/wmborj 

https://scholarship.law.wm.edu/wmborj
https://scholarship.law.wm.edu/wmborj/vol10
https://scholarship.law.wm.edu/wmborj/vol10/iss1
https://scholarship.law.wm.edu/wmborj/vol10/iss1/4
https://scholarship.law.wm.edu/wmborj?utm_source=scholarship.law.wm.edu%2Fwmborj%2Fvol10%2Fiss1%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/589?utm_source=scholarship.law.wm.edu%2Fwmborj%2Fvol10%2Fiss1%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/839?utm_source=scholarship.law.wm.edu%2Fwmborj%2Fvol10%2Fiss1%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/849?utm_source=scholarship.law.wm.edu%2Fwmborj%2Fvol10%2Fiss1%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholarship.law.wm.edu/wmborj


THE ABA'S ROLE IN PRESCREENING
FEDERAL JUDICIAL CANDIDATES:

ARE WE READY TO GIVE UP ON THE LAWYERS?

Laura E. Little*

In March 2001, George W. Bush's administration eliminated the American Bar
Association (ABA) from prescreeningjudicial candidates before their nominations
are made public and forwarded to the Senate. Notifying the ABA of this decision,
the administration resolved to treat the ABA like other "interest groups and
individual citizens," withholding from the bar association the "advance notice of the
identities of potential nominees" necessary for the ABA to render "pre-nomination
opinions on their fitness for judicial service."' Given that the ABA "takes public
positions on divisive political, legal, and social issues that come before the courts,"
the administration concluded that allowing the ABA a "preferential, quasi-official
role" in judicial evaluation was "particularly inappropriate."2 Finally, the
administration embraced the position that "permitting a political interest group
[such as the ABA] to be elevated to an officially sanctioned role in the confirmation
process not only debases that process, but... ultimately detracts from the moral
authority of the courts themselves."3

Subsequent news reports find irony in the strong ideological credentials of those
insiders the president has designated to vet judicial candidates,4 the suggestion

* Professor of Law, Temple University's Beasley School of Law. I am especially grateful
for the excellent research assistance of Sarah Westbrook. I also thank my colleagues Theresa
Glennon, Amy Boss, and Eleanor Myers for their guidance.

Letter from Alberto R. Gonzales, Counsel to the President, to Martha W. Barnett,
President, American Bar Association (Mar. 22, 2001), available at
http://www.whitehouse.gov/news/releases/2001/03/20010322-5.html (reproduced in
Appendix to this article) [hereinafter Letter from Alberto R. Gonzales].

2 Id.

Id. (quoting Sen. Orrin Hatch).
" See, e.g., ABA Thrown out of Judge-Screening Process, MONT. LAWYER, Apr. 2001,

at 27; Editorial, Here Come the Judges, THE NATION, Apr. 16, 2001, at 3 (stating that
"Gonzales let the word go forth that in selecting nominees he and John Ashcrofi will heed
the Federalist Society and kindred far-right legal groups whose acolytes honeycomb this
Administration"); Neil A. Lewis, Bush to Reveal First Judicial Choices Soon, N.Y. TIMES,
Apr. 24, 2001, at A17 (reporting officials as stating that of the 70 judicial candidates
interviewed by the Bush Whitehouse, "17 to 20 had been recommended directly by the
Federalist Society's Washington headquarters"); Neil A. Lewis, A Conservative Legal Group
Thrives in Bush's Washington, N.Y. TIMES, Apr. 18, 2001, at Al (reporting on influence of
Federalist Society in Bush White House and that Bush's decision to end the ABA's
prescreening role "delighted many Federalist Society members who had yearned for such a
move").

Gonzales made clear that.., the association [was] especially unsuited to evaluate
judges because... it was a 'politically active group,' but noting that '[m]any of the
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being that the ABA is not too political for the job, but just on the wrong side of the
political spectrum.' The difference, of course, is that the president's insiders are
his fancy: the Constitution allows the president complete discretion to confer with
whomever she chooses in nominating candidates for the bench, and the Constitution
does not require the president to allow the ABA to evaluate candidates before
announcing their names and forwarding them to the Senate.

The question, then, is simply whether ABA participation early in the process
is best for the nation. Although I ultimately settle on a qualified yes to this
question, I note a number of reasonable objections weighing against such a
privileged and powerful role in selecting judges. While no doubt underlying some
of the Bush Administration's statements, these objections are not mirrored in the
rationales put forth in the March letter to the ABA. Indeed, contrary to the
administration's suggestion, potent reasoning suggests that the ABA's role in
judicial evaluation should be different from other "political interest group[s]."6 In
its ability to scrutinize and to evaluate potential judicial nominees, the ABA
possesses expertise not likely shared by organizations like the Sierra Club and the
National Right to Life Committee! The ABA's participation early in the
appointment process appropriately reinforces the constitutional system for

lawyers who are now in charge of the process of choosing judges in the White
House are associated with groups like the Federalist Society, a conservative
organization that has taken the lead in trying to eject the bar association from its
role in evaluating judges.

ABA Thrown out of Judge-Screening Process, supra note 4.
' See, e.g., Byron York, Disbarred!.: Bush Throws the ABA Out, NAT'L REV., Apr. 16,

2001 (reporting that the 15 member ABA Committee was composed of 7 members who
previously contributed solely to Democrats and 2 members who previously contributed solely
to Republicans at the time of the Bush Administration decision); Editorial, Ousting ABA is
Injudicious Move, DAYTON DAILY NEWS, Mar. 26,200 1, at A6 (asserting that "[i]t's difficult
to see how the ABA ouster serves a public as opposed to political purpose"). But cf George
Lardner, "Careful" Judicial Vetting Process; White House Shuns Politics, Counsel Says as
Nominations Near, WASH. POST, Apr. 19, 2001, at A17 (reporting that White House
spokesman announced that the White House counsel's office is not applying "political litimus
tests" in making recommendations).

6 Letter from Alberto R. Gonzales, supra note 1 (quoting Sen. Orrin Hatch).
See ROSCOE POUND, THE LAWYER FROM ANTIQUITY TO MODERN TIMES 7 (1953)

(opining that the ABA is not "the same sort of thing as a retail grocers' association"). Contra
The ABA Role in the Judicial Nomination Process: Hearing Before the Senate Comm. on the
Judiciary, 101st Cong. 14 (1989) (Hon. Orrin G. Hatch, Senator, Senate Comm. on the
Judiciary, stating that it is not appropriate to give the ABA a "special status not accorded to
any other group on any other nomination"); Bruce Fein, Praiseworthy Choices for the Bench,
WASH. TIMES, May 15, 2001, at A18 (opining that "[t]he ABA's voice on judicial
appointments should be no greater nor less than the AFL-CIO's on Labor Department
nominations or the Chamber of Commerce's on Commerce Department selections").

[Vol. 10: 1
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nomination and confirmation and adds a stable voice to the power struggles that our
Constitution envisions will occur as presidential administrations come and go.

Perhaps most notable about the Bush Administration's letter is its suggestion
that integrating a national bar association's opinions on judicial selection "detracts
from the moral authority of courts."' Not only is this statement symptomatic of the
declining dignity and prestige of lawyers generally,9 but it also illustrates the costs
of the ABA's decision to take positions on controversial social issues. While the
ABA's decision to speak out prompts concern, the suggestion that the decision
should disqualify the organization from its judicial vetting role appears based on
oversimplistic thinking. The resolve to express public positions is not only
supported by our society's ideal of lawyers as opinion leaders, but is also consistent
with nuanced understanding of impartiality in the courts.

The statement's implicit contempt for lawyers and the American Bar
Association should not, however, go unheeded. The ABA's explicitly controversial
positions have surely contributed to its public relations problems and have
magnified suspicions that the ABA uses judicial evaluations to implement policy
objectives under the whitewash of "judicial fitness." Whether or not the ABA is
guilty of this subterfuge, the broadly held suspicion of the organization's lack of
candor is not helpful to the ABA, the federal government, or the public. The
solution, however, is not to ax the lawyers from the early judicial evaluation, but to
improve their contributions through refined procedures.

I. HISTORY OF THE AMERICAN BAR ASSOCIATION'S ROLE IN FEDERAL JUDICIAL
SELECTION

In 1952, the attorney general for President Eisenhower concluded that the
administration needed an independent review body to examine the qualifications of
potential judicial nominees so that the administration could more ably resist
pressure to repay political debts by appointing individuals of questionable talents
and abilities to the federal bench.' ° The Eisenhower Administration thereafter

8 Letter from Alberto R. Gonzales, supra note 1 (quoting Sen. Orrin Hatch).

9 The decision is part of a trend within the G.W. Bush administration generally not to
rely on lawyers as much as previous administrations. David S. Broder, Editorial, Good Start
by the Bush Team, WASH. POST, Feb. 18, 2001, at B7 (calling Bush's cabinet a "cabinet of
CEOs"); Andrew Sullivan, Editorial, Bush: Style is Character, THE STAR-LEDGER(Newark,
N.J.), Jan. 7,200 1, available at 2001 WL 9801544 (comparing Bush's staff to Clinton's, the
author notes: "We have gone from a Cabinet of yea-saying lawyers to a Cabinet of grown-up
CEOs."); Lee Walczak & Richard S. Dunham, Commentary, Who's In Charge Here,
Anyway?, Bus. WEEK, Apr. 9, 2001, at 78 (referring to Bush's staff, author says Bush
"designed his team on a corporate model").

10 The Miller Center of Public Affairs, Improving the Process of Appointing Federal
Judges: Report of the Miller Center Commission on the Selection of Federal Judges 10

2001]



WILLIAM & MARY BILL OF RIGHTS JOURNAL

sought the views of the American Bar Association on potential federal judicial
nominees. The ABA's role quickly became institutionalized as an adjunct to the
executive's constitutional role of nominating federal judges.

According to public accounts, United States presidents in the modem era have
used a judicial selection committee staffed by senior White House and Department
of Justice officials to develop a list of federal judicial nominees. As part of this
committee, the Justice Department has confidentially provided the names of
potential judicial nominees to the ABA Standing Committee on the Federal
Judiciary to obtain that Committee's evaluation of judicial candidates."

The ABA Committee has fifteen members - two from the Ninth Circuit, one
from the other twelve judicial circuits, and one member-at-large. The president
of the ABA appoints the members for staggered three-year terms, and no member
serves more than two terms. 3 The ABA Committee's "sole function" is to evaluate
prospective nominees to the Supreme Court of the United States, United States
Circuit Courts of Appeals, United States District Courts, and the Court of
International Trade.'4 The Committee only evaluates candidates referred by the
attorney general or the White House and formally omits from its evaluation "a
prospective nominee's philosophy or ideology."' 5 Instead, the Committee seeks to
confine its inquiry "to issues bearing on a prospective nominee's professional
qualifications."'

6

(1996), available at http://millercenter.virginia.edu/pdf/commissions/commission7.pdf
(explaining that Attorney General Brownell involved the ABA to assure that a senator's
political preference was also a competent lawyer); Roberta Cooper Ramo & N. Lee Cooper,
The American Bar Association's Integral Role in the Federal Judicial Selection Process:
Excerpted Testimony of Roberta Cooper Ramo and N. Lee Cooper Before the Judiciary
Committee of the United States Senate, May 21, 1996, 12 ST. JOHN'S J. LEGAL COMMENT.
93 (1996) (outlining history of ABA Committee).

" Brief for the Federal Appellee, 1988 U.S. Briefs 429, at 3, Pub. Citizen v. United
States Dep't of Justice, 491 U.S. 440, 443-45 (1989) (Nos. 88-429 and 88-494) (outlining
ABA Committee's role).

12 American Bar Association, TheABA Standing Committee on FederalJudiciary: What
it is and How it Works at 1 (1999), available at http://www.abanet.org/poladv/scfedjud.pdf.
[hereinafter ABA Standing Committee].

13 Id.
14 Id.
1S Id.

16 Id. The ABA describes its ratings as follows:

To merit Well Qualified, the prospective nominee must be at the top of the legal
profession in his or her legal community, have outstanding legal ability, wide
experience, the highest reputation for integrity and either have shown or have
exhibited the capacity for, judicial temperament, and have the Committee's
strongest affirmative endorsement. The evaluation of Qualified means that the
prospective nominee meets the Committee's very high standards with respect to

[Vol. 10: 1
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The procedures for ABA evaluation differed for prospective Supreme Court
nominees and nominees to lower courts. Before the Bush Administration
eliminated early ABA input, potential lower court nominees commenced the
evaluation process by completing an ABA-designed questionnaire and submitting
it to White House officials and the ABA Committee. 7 Using the questionnaire
answers, an ABA Committee member examined the candidate's legal writings and
interviewed a cross-section of lawyers, judges, and legal educators in the
candidate's community, as well as members of professional organizations and other
groups interested in the nomination process." The candidate also met with the
ABA Committee. A committee member then prepared a written report that
summarized the interviews, evaluated the candidate's qualifications, and tentatively
rated the candidate using three categories: "well qualified," "qualified," and "not
qualified."' 9  This informal evaluation served as a "prediction as [to] what the
ABA's formal inquiry [would] find."2

The ABA Committee then communicated this informal rating of lower court
nominees to the Justice Department on a confidential basis.2 If the Justice

integrity, professional competence and judicial temperament and that the Committee
believes that the prospective nominee will be able to perform satisfactorily all of the
responsibilities required by the high office of a federal judge.

When a prospective nominee is found Not Qualified, the Committee's investigation
has indicated that the prospective nominee does not meet the Committee's standards
with regard to professional competence, judicial temperament, or integrity.

Id. at9.
,7 Id. at 5.
t HENRY J. ABRAHAM, JUSTICES AND PRESIDENTS: A POLITICAL HISTORY OF

APPOINTM ENTSTO THE SUPREMECOURT 38 (3d ed. 1992) (outlining interview process); JOEL
B. GROSSMAN, LAwYERS AND JUDGES: THE ABA AND THE POLITICS OF JUDICIAL SELECTION

94-95 (1965) (explaining that ABA Committee members can exert considerable influence
by strategically choosing individuals to interview); Brief for the Federal Appellee, 1988 U.S.
Briefs 429, at 3, Pub. Citizen, 491 U.S. 440, 443-45 (1989) (Nos. 88-429 and 88-494)
(outlining ABA Committee's role); American Bar Association, supra note 12, at 13
(outlining interview process).

'9 A fourth category - "exceptionally well qualified"-was discontinued during the first
Bush Administration. ABRAHAM, supra note 18, at 33 (stating that the category was dropped
in 1989); ROBERTA. CARP & RONALD STIDHAM, JUDICIALPROCESS IN AMERICA 227 (4th ed.
1998) (stating that the qualification was dropped in 1991); SHELDON GOLDMAN, PICKING
FEDERAL JUDGES: LOWER COURT SELECTION FROM ROOSEVELT THROUGH REAGAN 10
(1997) (stating that the category was dropped at the beginning of George Bush's
Administration). Different ratings are used for Supreme Court Justices. ABRAHAM, supra
note 18, at 34.

20 GOLDMAN, supra note 19, at 10 (first alteration in original), (quoting Warren
Christopher, Memorandum to My Successor, Nov. 26, 1968).

21 See ABRAHAM, supra note 18, at 38 (noting that the ABA Committee commences its
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Department so requested, the ABA Committee then prepared a formal report, which
included a rating polled from the entire Committee.22 The chair of the ABA
Committee thereafter communicated this rating to the Justice Department,
occasionally sharing the reasons behind the rating.23 The ABA Committee
generally did not, however, reveal committee sources or the internal, informal
reports of individual Committee members.24 Finally, the attorney general evaluated
the rating in light of other information and communicated the rating to the president
along with a recommendation whether to nominate the candidate.

The presidents, of course, retained their discretion over whether to nominate,
varying in their decisions whether or not to nominate persons rated "unqualified."2

When the president approved the candidate, the nomination and the complete
dossier were sent to the Senate Judiciary Committee, which already should have
received its own appraisal report from the ABA Committee directly.26 In the rare
event that a president proceeded with the nomination of an individual rated "[n]ot
[q]ualified," the ABA Committee opposed "the nomination in such ways as may be
appropriate under the circumstances."27

For prospective Supreme Courtnominees, all Committee members participated
in the investigation and teams of law school professors and practicing lawyers
examined the legal writings of the nominee.28 While the same factors were
considered for lower court nominations, "the Committee's investigation [was] based
on the premise that the Supreme Court requires a person with exceptional
professional qualifications." '29 The Committee provided its ratings of prospective
nominees confidentially to the attorney general "and, after nomination, reported [the

investigatory work in camera); GROSSMAN, supra note 18, at 94 (noting that the impact of
this informal report depends on timing, with less impact resulting if political commitments
are already made at the time the attorney general receives the report); Brief for the Federal
Appellee, 1988 U.S. Briefs 429, at 3, Pub. Citizen, 491 U.S. 440 (Nos. 88-429 and 88-494)
(emphasizing confidential nature of the ABA Committee's work).

22 GOLDMAN, supra note 19, at 11 (explaining that the attorney general requests the
formal ABA report concurrently with an FBI check of the judicial candidate); ABRAHAM,

supra note 18, at 34 (noting that each member of the ABA Committee acts independently and
by mail).

23 ABA Standing Committee, supra note 12, at 6.
24 Brief for the Federal Appellee, 1988 U.S. Briefs 429, at 3, Pub. Citizen, 491 U.S. 440

(Nos. 88-429 and 88-494).
25 GROSSMAN, supra note 18, at 78-79, 144-53; Brief for the Federal Appellee, 1988 U.S.

Briefs 429, at 3, Pub. Citizen, 491 U.S. 440 (Nos. 88-429 and 88-494) (outlining ABA
Committee's role).

26 ABRAHAM, supra note 18, at 38.
27 ABA Standing Committee, supra note 12, at 9.
28 Id. at 11.
29 Id. at 10.

[Vol. I0:I
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ratings] to the Senate Judiciary Committee."" ° A Committee representative may
explain the reasons for the rating at the Senate's confirmation hearing, while
seeking to preserve source confidentiality.3

Although presidents have not consistently followed the same procedures for
Supreme Court nominations, they roughly followed the procedures outlined above
for lower court nominations from 1952 through the Clinton years.32 Nevertheless,
presidents have varied in their esteem for the ABA and the weight they accorded to
ABA ratings.33 A high water mark appeared in 1969 when Deputy Attorney
General Richard Kleindienst told the ABA Convention that the Nixon
Administration had accorded the ABA's Federal Judiciary Committee absolute veto
power over all federal judicial candidates it considered unqualified.34 Nixon,
however, later changed his mind, and a long period of reduced deference has
followed.35

Before George W. Bush's decision to oust the ABA from early participation,
another particularly low point of ABA esteem occurred during the Reagan
Administration. Reagan, like Carter, kept the ABA Standing Committee on the
Federal Judiciary at arm's length. Yet unlike earlier administrations, the Reagan
Administration did not always wait for the ABA's formal report before the attorney
general sent over official nominating documents - and sometimes acted before
receiving an informal report from the ABA.36 Although liberals apparently were

30 Id. at 12.
31 id.
32 ABRAHAM, supra note 18, at 32 (reporting up until 1992); GROSSMAN, supra note 18,

at 69-81 (reporting up until 1965); Brief for the Federal Appellee, 1988 U.S. Briefs 429, at
3, Pub. Citizen v. United States Dep't of Justice, 491 U.S. 440,443-45 (1989) (Nos. 88-429
and 88-494) (reporting up until 1989); see MICHAEL J. GERHARDT, THE FEDERAL
APPOINTMENTS PROCESS 229 (2000) (stating that "the ABA has been formally involved with
evaluating prospective judicial nominees since 1952 and with evaluating both prospective
and actual judicial nominees since Jimmy Carter's presidency").

" William G. Ross, Participation by the Public in the Federal Judicial Selection
Process, 43 VAND. L. REV. 1, 37 (1990) (reporting that "Presidents have accorded different
levels of deference to the ABA's opinions").

34 ABRAHAM, supra note 18, at 32 (reporting on Kleindienst's comment); see CARP &
STIDHAM, supra note 19, at 228 (reporting that Nixon initially declared "that he would
appoint no one who did not have the blessing of the ABA").

11 LAURENCEBAUM, AMERICAN COURTS 109 (4th ed. 1998) (stating that Reagan, Bush,
and Clinton refused to allow ABA full range of power it enjoyed with previous
administrations); CARP & STIDHAM, supra note 19, at 228 (reporting that in response to a
suggestion that a potential candidate would not fare well under ABA scrutiny, Nixon replied
"Fuck the ABA"); Laura E. Little, Loyalty, Gratitude, and the Federal Judiciary, 44 AM. U.
L. REV. 699, 737 (1995) (reporting that the Standing Committee's influence apparently
peaked during the Nixon Administration).

36 GOLDMAN, supra note 19, at 323-24 (providing history of Reagan Administration's
judicial selection).

20011
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Traditionally, the ABA Committee is said to have been composed of "largely...
older, well-to-do, Republican, business-oriented corporation attorneys."'4

Consequently, suspicion arose that the Committee viewed "being wealthy and
conservative as positive traits and being liberal and outspoken as uncharacteristic
of 'a sound judicial temperament.""42 Now that the ABA is associated with policy
positions deviating from conservative dogma, this perception may be changing.4

The ABA has taken significant strides in expanding representation in its general
membership and leadership,'" as well as in the composition of its Standing
Committee on Federal Judiciary.'4 Yet to avoid the claim that it has simply
replaced a conservative bias on the Standing Committee with a liberal one, the ABA
may find that expanding the size of the Committee to include a broader cross-
section of the organization would be an easily executed and well-received
innovation. Expanding the Committee's size would also respond to those critics
who argue that, because the Standing Committee is dominated by trial lawyers, the
Committee's recommendations too heavily emphasize trial experience as necessary
for judicial qualification.'46

A more complicated question is whether, in expanding the Committee, ABA
leadership should pursue an explicit policy of demographic and political diversity

'.. CARP & STIDHAM, supra note 19, at 227-28.
141 Id. at 228.
143 Id.
144 See, e.g., Saundra Toffy, In Speech, Dole Reignites Feud Over Bar Association,

WASH. POST, Apr. 20, 1996, at A10 (quoting ABA President as stating that 24% of ABA
members are women, a figure that roughly mirrors the percentage in the legal profession);
News Release, American Bar Association, ABA Diversity Commission Gives Association
Mixed Reviews in Evaluating Internal Diversity Successes (Feb. 17, 2001), available at
http://www.abanet.org/media/febO1/intemaldiversity.html (last visited Sept. 20, 2001)
(reporting that although statistics may not be accurate, they report a slightly higher minority
membership than the proportion of the legal profession that is racially or ethnically diverse);
News Release, American Bar Association, ABA Membership "Mirrors" Profession in Ethnic
Diversity, Commission Reports (Jan. 29, 1999), available at
http://www.abanet.org/media/jan99/g9min299.html (last visited Sept. 20, 2001) (reporting
that minority representation on the ABA mirrors that of the legal profession); American Bar
Association, A Snapshot of Women in the Law in Year 2000, available at
http://www.abanet.org/women/snapshots.pdf (last visited Sept. 20, 2001) (demonstrating
graphically that percentage of women ABA members is comparable to percentage of women
lawyers, although similar parity is not reflected in statistics for ABA leadership positions).

"'- ABRAHAM, supra note 18, at 33 (arguing that efforts to diversify membership on the
Committee on the Judiciary suggest that it no longer merits "the erstwhile factual tag
'establishmentarian.').

'" Silberman, supra note 102, at 1099 (asserting that "[b]ecause the Standing
Committee's membership is monopolized by trial lawyers, it is only human, if not admirable
for the 'brotherhood of the brief' to look askance at distinguished lawyers who are engaged
in anything other than the classic jury-trial practice").

2001]
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of its members. In defense of its efforts to ensure the Committee's impartiality,
ABA leadership has stated that an aspect of Committee members' backgrounds that
remains an unknown during the process of selecting members is political
affiliation. 47 One wonders whether, under a theory ofdiffuse impartiality, the ABA
leadership may better serve the country and better rebuff allegations of partisanship
and ideological subterfuge if it adopted a policy of selecting members for the
Standing Committee drawn from a balanced cross-section of political parties and/or
demographic groups.

2. Enforcement of Committee Policies

As noted above, the ABA has worked hard to implement many protections
designed to ensure that the Standing Committee's work is independent of the
ABA's policy-making efforts. The policies vest the ABA President with power to
sanction members who do not comply with these protections. Critics, however,
maintain that protective standards are not enforced.'48 Further efforts by the ABA
either to enhance its enforcement mechanisms, or at least to improve the public
perception that the mechanism works, would serve the Standing Committee's
credibility and esteem.'49

3. Confidentiality

The Miller Study's more problematic suggestion would require the Standing
Committee to provide the administration and the Senate Judiciary Committee with

'"" Ramo & Cooper, supra note 10, at 99 (asserting that the ABA never asks about
political affiliation and that members are "forced to leave their politics at the door").

14' John W. Kern III, Evaluating the Evaluators: The Standing Committee on Federal

Judiciary, in JUDICIAL SELECTION: MERIT, IDEOLOGY, AND POLITICS 85, 91 (Nat'l Legal Ctr.
for the Pub. Interest 1990) (asserting that ABA Committee's governing principles "would
appear to remedy the present deficiencies in the Standing Committee's processes-if only they
were to be properly enforced"); Charles E. Grassley, Reforming the Role of the ABA in
Judicial Selection: Triumph of Hope Over Experience?, in JUDICIAL SELECTION: MERIT,
IDEOLOGY, AND POLITICS 103, 108 (Nat'l Legal Ctr. for the Pub. Interest 1990) (advocating
the need for the ABA President to discipline Standing Committee members who breach the
Committee's confidentiality requirements).

49 Another criticism that may require only a quick fix is the concern that the Standing
Committee's scope of inquiry into potential nominees is too narrow. The ABA Role in the
Judicial Nomination Process: Hearing Before the Senate Comm. on the Judiciary, 101st
Cong. 276 (1989) (Sen. Howard M. Metzenbaum, Member, Senate Judiciary Comm.,
suggesting that the ABA should "contact a wide range of groups before it rates a particular
nominee"). That concern, however, must be balanced against contrary concerns with
nominees' privacy as well as with the committee completing its work within a quick time
frame.

[Vol. 10: 1
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a brief, but official, statement of reasons behind its judicial evaluations.'"
Although many have echoed this recommendation,"5 I complications arise because
of the Standing Committee's unqualified confidentiality policy.

The ABA maintains that it cannot render accurate evaluations without
confidentiality'52 - a position possessing both force and common sense. After all,
confidentiality not only loosens the tongues of informants, but saves embarrassment
of individuals found to lack the requisite qualifications before their names appear
in public sources.'53 Standard social science technique encourages confidentiality
as a handservant for accuracy.'54 Within the context of judicial selection, added
elements of power and intrigue make confidentiality an even more valuable tool for
ensuring that the forces of political favoritism do not motivate nominations. In fact,
the United States Supreme Court has even suggested that confidentiality of Justice
Department consultations with the ABA Committee may be constitutionally
mandated, as necessary to ensure the effectiveness of the president's Article II
power to nominate federal judges.'

ISO The Miller Center of Public Affairs, supra note 10, at 7 (explaining recommendation

of a "brief statement of the reasons" behind ABA rating).
151 Abraham, supra note 38, at 77 ("At a minimum all participants in the Judicial

Selection process - left and right, Democrat and Republican - would like to see the ABA
explain the reasons for its ratings."); Grassley, supra note 148, at 108 (advocating that the
ABA should explain ratings of "not qualified" on "objective grounds for that conclusion in
a written report to the Attorney General"); Kern, supra note 148, at 90 (observing that the
ABA Committee does not have to "explain in any way its vote" and that the "evaluation of
Judge Bork was contained in a report not even six pages in length"); Ross, supra note 33,
at 66 ("The reasons for maintaining confidentiality of sources and votes do not extend to the
sources of the information that furnished the basis for such votes.").

'52 American Bar Association, supra note 12, at 13 ([O]nly by assuring and maintaining
... confidentiality can sources be persuaded to provide full and candid information.");
Carter, supra note 40, at 18 (quoting ABA President Barnett as explaining that "'once a
nominee's name is out it might be hard to achieve the same level of candor' from local bar
members who are interviewed by the vetting committee').

1 See, e.g., Ross, supra note 33, at 66 (reasoning that because the "web of connections
between interviewees and a potential nominee" can be complex, "the potential for future
embarrassment or retribution" resulting from lack ofconfidentiality is "broad and intricate").

154 See, e.g., HERBERT F. WEISBERG ET AL., AN INTRODUCTION TO SURVEY RESEARCH

AND DATA ANALYSIS 91, 303-04 (2d ed. 1989) (noting the importance of confidentiality in
convincing individuals to participate in surveys); ELLEN J. WENTLAND & KENT W. SMITH,
SURVEY RESPONSES: AN EVALUATION OF THEIR VALIDITY 100 (1993) (designating
anonymity/confidentiality as a variable affecting motivation of individuals to respond
accurately to surveys); Martin Blumer, The Impact of Privacy Upon Social Research, in
CENSUSES, SURVEYS AND PRIVACY 3,4-5 (Martin Blumer ed. 1979) (stating that individuals
are less likely to withhold information when given adequate assurances about
confidentiality).
... Pub. Citizen v. United States Dep't of Justice, 491 U.S. 440,466 (1989) (noting that

lower court made this constitutional holding and stating that requiring disclosure of Justice
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Intimately tied to confidentiality is timing. Once a potential candidate has been
nominated, the nominee takes on the power of a near-judge, with the potential to
affect the fortunes of those whose opinions are most often sought in the evaluation
process. Thus, lawyers who may practice in front of the judge are less likely to
share negative information, prudently aware that their statements may eventually
make their way to the judge's ears."3 6 Likewise, judges may be wary of disparaging
the character or legal abilities of a near colleague in whom the judge may rely for
a vote on an appellate panel, a workplace favor, or camaraderie in a sometimes very
isolated job. 57

Perhaps for these reasons, the early history of ABA participation in federal
judicial selection (195 8-1963) suggests that the Standing Committee's potence and
effectiveness in helping to sort through candidates and to identify subtle but
important differences among them is diminished considerably if the ABA is
relegated to a later point in the process.'58 ABA input before the name gets
submitted to the Senate is crucial, in large measure because of the possibility for
confidentiality at that stage. 59 The controversy surrounding the ABA prescreening
function actually demonstrates this point: the prescreening role must have
considerable influence, or those opposed to the ABA would not likely fight so hard
to eliminate it. 60

Confidentiality, however, does not mean that the ABA Standing Committee
should be absolved of all responsibility for explaining its actions. Moreover,
persuasive reasons weigh heavily against confidentiality. As Professor William
Ross argues, the ABA's judicial ratings would be far more useful to the Senate

Department consultations with the ABA Committee "would present formidable constitutional
difficulties").

156 Ross, supra note 33, at 66 (quoting a member of the Standing Committee as saying that

the Committee "'might as well quit"' if confidentiality is not maintained because "' [l]awyers
have to appear before judges"').

"5 Cf Silberman, supra note 102, at 1097 (expressing discomfort with the "Standing
Committee's practice of approaching federal judges in confidence and soliciting their
opinions on prospective nominees").

158 GROSSMAN, supra note 18, at 75-76 (reporting that where the ABA was consulted
around the same time a name was submitted to the Senate, the organization could not be "a
really effective advisor" because political commitments had already been made and the ABA
could not assist the attorney general in making delicate choices among candidates with
varying qualifications, all of whom were sponsored by prominent politicians).
... See, e.g., id. at 96 (ABA report sent after decision to submit name to the Senate "must

be made in the light of the inevitability of appointment"); American Bar Association, supra
note 12, at 13 (outlining importance of prenomination, confidential process).

160 Quintin Johnstone, Bar Associations: Policies and Performance, 15 YALE L. & POL'Y
REv. 193, 227-28 (1996) ("[The] controversy over ABA judicial recommendations is an
indication of the seriousness with which these recommendations are taken by political
decisionmakers.").
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Judiciary Committee - which enters the picture later in the time line - if detailed
reports, with explanations for the ratings, are provided.' 6' In addition, as the Miller
Study explains, the ABA Committee may avoid some charges of partisanship or
ideological motivation by providing reasons for its evaluation. The Standing
Committee's insistence on confidentiality has contributed to the negative
impression that it smugly believes itself above any obligation to explain its
decisions.'62 Third, the process of articulating reasons may assist committee
members in thoughtful consideration of the qualities that bear on quality judging.
An explanation requirement may even help committee members sort ideological or
partisan bias unwittingly coloring their evaluation. Finally, explaining its views to
the public reinforces the ABA's public service role of educating the public on law
and government.

One possible compromise between these competing concerns may come from
parsimoniously controlling what is disclosed. For example, the arguments outlined
above suggest that confidentiality is particularly important at the early stages of
investigation. With this in mind, the ABA may be able to accommodate, at least
partially, Senator Grassley' s suggestion that the Standing Committee should at least
provide a written report on "not qualified" ratings.'63 At the same time, this
suggestion implicates a new set of competing concerns of fairness to potential
nominees. As Professor William Ross points out, the ABA needs to be particularly
sensitive to claims of unfairness by persons who are not nominated because of a
negative rating. 64 Moreover, giving the candidate and executive branch the dignity
of explanations behind a negative rating may foster a more informed inquiry as to
the accuracy of the ABA's assessment. On the other hand, publication of reports
explaining unqualified ratings may embarrass persons under consideration and harm

161 Ross, supra note 33, at 66 (arguing for more explanations underlying ratings).
162 See, e.g., Kern, supra note 148, at 90 (observing that the ABA Committee does not

have to "explain in any way its vote" and that the "evaluation of Judge Bork was contained
in a report not even six pages in length").

163 Grassley, supra note 148, at 108 (advocating that the ABA should explain ratings of
"not qualified" on "objective grounds for that conclusion in a written report to the Attorney
General" and that the report should be submitted to the Senate Judiciary Committee if the
candidate is subsequently nominated).

" Ross, supra note 33, at 67 (observing that "an unfavorable rating may be more likely
to ruin a candidate's chances for nomination than to preclude confirmation if such a
candidate is nominated"). Another argument against breaching confidentiality is that the
ABA could become unnecessarily embroiled in controversies with interest groups claiming
entitlement to names and details. See THEABA ROLE INTHEJUDICIALNOMINATION PROCESS:
HEARING BEFORE THE SENATE COMM. ON THE JUDICIARY, 101st Cong. 323 (1989) (letter
from the ABA to Legislative Director ofNational Right to Life Committee, Douglas Johnson,
declining to heed requests that ABA provide the names of candidates given to it by the
Justice Department).
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their professional standing.'65 Moreover, disclosure may have a deleterious effect
on the accuracy of the information obtained because of the possibility that sources
could be identified even if not named in the report.

Although a close call, the arguments in favor of confidentiality are weightier
than those arguing against secrecy. I reach this decision by discounting some of the
fairness concerns weighing in favor of disclosing reasons for unfavorable ratings.
In this regard, I am persuaded by the observations of Professor Ross that ajudgeship
is not itself a "right" for all successful lawyers, and that those who have had their
hopes for a judgeship dashed are likely to continue with the level of professional
success that originally made them eligible for the judgeship.'66 I also note that
although making an exception to confidentiality may cause accuracy to suffer
considerably, the other side of the balance is not equally weighty: the quality of
judgeship candidates is unlikely to diminish if no exception to confidentiality is
made and the policy stays as is. In so reasoning, I assume that the pool of qualified
judicial candidates will continue to be larger than the amount of available positions.
Despite my conclusion that unqualified confidentiality should presently remain the
policy, I urge further thought on the issue, recognizing the possibility of a future
compromise that more adequately satisfies the competing concerns.

CONCLUSION

For topics of this kind, one is often tempted to point out that battle lines are
drawn not according to the merits of the procedures at issue, but according to who
is likely to win or lose under the alternatives under scrutiny; the argument here
being that Republicans attack ABA prescreening because they believe that the ABA
will be tough on their allies and the ABA advocates a prescreening role because it
wants to implement its own separate policy objectives and put "friends" on the
bench. This "whose ox is being gored" line of argument, however, is usually
unsatisfying and almost always unhelpful. In this world of competing perspectives,
we can do better at developing the most beneficial system for exercising power in
government.

It behooves us to continue to consider innovations, given that the issue is not
resolved and is likely to reemerge.'67 At present, I ultimately settle on a continued,

165 Ross argues that this concern could be addressed by encouraging a practice whereby
the ABA prepares only an abbreviated report, "available for inspection and publication only
at the behest of the candidate." Ross, supra note 33, at 68.

"6 Id. (arguing that "[n]o one has a right to become a judge" and that "a candidate's
failure to obtain a judgeship is unlikely to create any stigma that seriously affects the
candidate's professional standing").

167 Now enjoying control over the Senate after the spring 2001 party change by Sen.
Jeffords, Democratic members of the Senate have expressed a desire to restore the ABA to
its prescreening role. See Alissa J. Rubin, Democrats'Big Edge on Senate Panels; Politics:
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prominent role for the ABA in prescreening judicial candidates with a concomitant
change in ABA orientation and attitude. This orientation and attitude change
should include frank discussion of past problems and a willingness to consider and
to implement further procedural changes, including searching for ways to explain
ratings, increasing the size and representation on the Standing Committee,
reinforcing the wall of separation between the Committee and the ABA policy-
making branches, and taking other actions to facilitate good relations with the
public and to eliminate the perception of inappropriate bias and partisanship.

With Leadership Posts, Party to Hold Sway Over Bush's Agenda, L.A. TIMES, May 26, 2001,
at Al ("Leading Democrats want to restore the ABA's role because they say it provides a
rounded look at candidates' professional records."). In the meantime, the ABA has continued
to, evaluate candidates after the administration has announced their names. See Amy
Goldstein, ABA Weighs in on President's Court Nominees, WASH. POST, June 27, 2001, at
A23 (reporting that the ABA gave positive ratings to Bush's seven federal appeals court
nominees).
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APPENDIX 1168

March 22, 2001
Dear Ms. Barnett:

Thank you for taking the time to meet with Attorney General Ashcroft and me
on March 19. We very much appreciated the opportunity to visit with you and
benefited from your perspective on the judicial selection process. In addition to
hearing from you, we have carefully studied and considered the history and practice
of American Bar Association involvement in judicial selection. Although the
President welcomes the ABA's suggestions concerning judicial nominees, the
Administration will not notify the ABA of the identity of a nominee before the
nomination is submitted to the Senate and announced to the public.

There is a long tradition by which Members of Congress, interest groups, and
individual citizens provide suggestions to the President about potential judges. We
will continue to welcome such suggestions from all sources, including the ABA.
The issue at hand, however, is quite different: whether the ABA alone -- out of the
literally dozens of groups and many individuals who have a strong interest in the
composition of the federal courts - should receive advance notice of the identities
ofpotential nominees in order to render pre-nomination opinions on their fitness for
judicial service. In our view, granting any single group such a preferential, quasi-
official role in the nomination process would be unfair to the other groups that also
have strong interests in judicial selection. As Senator Biden asked in 1994, "Why
the ABA and not the National Bar Association?" The same question could be asked
with respect to numerous other groups.

The question, in sum, is not whether the ABA's voice should be heard in the
judicial selection process. Rather, the question is whether the ABA should play a
unique, quasi-official role and thereby have its voice heard before and above all
others. We do not think that kind of preferential arrangement is either appropriate
or fair.

It would be particularly inappropriate, in our view, to grant a preferential, quasi-
official role to a group, such as the ABA, that takes public positions on divisive
political, legal, and social issues that come before the courts. This is not to suggest
that the ABA should not adopt policy positions or express its views. But
considerations of sound constitutional government suggest that the President not
grant a preferential, quasi-official role in the judicial selection process to a
politically active group.

Our decision to treat the ABA in the same manner as all other interested parties

168 A copy of this letter is available at http://www.whitehouse.gov/news/releases/

2001/03/20010322-5.html.
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mirrors the approach taken in recent decades by Presidents of both parties with
respect to Supreme Court nominees, as well as the approach taken by the Senate
Judiciary Committee in 1997 when it ended the ABA's quasi-official role in the
Senate confirmation process. As Chairman Hatch explained at that time,
"[p]ermitting a political interest group to be elevated to an officially sanctioned role
in the confirmation process not only debases that process, but, in my view,
ultimately detracts from the moral authority of the courts themselves."

Finally, let me reiterate that the Administration fully welcomes the ABA, like
other interested parties, to provide suggestions regarding potential judges.
Similarly, once the President submits a nomination to the Senate, the ABA like
every other interested party is free to evaluate and express its views concerning the
President's nominee.

Thank you again for your time and your views, as well as for your service to the
ABA and the profession. The Administration looks forward to working with you
in the months ahead on issues of concern to the legal profession.

Sincerely yours,

Alberto R. Gonzales
Counsel to the President
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