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I. INTRODUCTION

A. Purpose

Humanity stands at the confluence of raging rivers created by its own hand:
population growth that demands economic growth, rapidly changing technology
that spawns myriad new products, increased trade that spreads these products across
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the globe, and burgeoning environmental degradation that threatens global
biospheric cycles. How we steer the ship of humanity through this confluence will
determine our standards of living and environmental quality for generations.

One industry that flows within all these currents is that of motor vehicles.
As a major sector of industrial economies, the motor vehicle industry has achieved
maturity in the industrial world. We currently drive about 450 million automobiles,
100 million commercial vehicles, and at least 100 million two- and three-wheeled
vehicles.' According to the Organization for Economic Cooperation and
Development ("OECD"), seventy-five percent of vehicles are owned by fifteen
percent of the world's population, mostly in the industrialized countries.2

In the developing world, the industry is growing rapidly. Many developing
countries have engaged in production, often in partnership with large firms, and
most developing countries desire to obtain more cars. For example, in China, new
car sales have jumped from 78,000 in 1990 to 430,000 in 1994.' DRI McGraw-Hill
forecasts sales of one million cars by 1999.4

While increased demand presents great opportunities for vehicle
manufacturers, the prospect of such motor vehicle growth brings the specter of
additional air pollution. Besides the traditional problems of "smog" and
particulates,5 motor vehicles contribute substantially to greenhouse gases.6

Vehicle emission standards and fuel standards are critical determinants of
the environmental and health impact of the expected increase in vehicles. Such
standards also play a crucial role in the marketplace because they may be barriers
to trade.7 On the other hand, harmonization of such standards could lead to

'Haig Simonian, Drive for the Clean, Lean Car, FIN. TIMES, Mar. 15, 1995, at 10 [hereinafter Drive
for the Clean, Lean Car].
2 Drive for the Clean, Lean Car, supra note I.

Kevin Done, East Offers Best Outlook for Growth, FIN. TIMES, Oct. 4, 1994, at.11 [hereinafter East
Offers Best Outlook].
4 Id.

For example, in 1990, highway vehicles (including passenger cars, light-duty trucks, heavy-duty
gasoline engine trucks, and heavy-duty diesel engine trucks) were responsible for a substantial
proportion of anthropogenic air pollutant emissions in the United States-specifically, 50.4% of
carbon monoxide, 27.3% of volatile organic compounds, 28.6% of nitrogen oxides, and 19% of fine
particles (PMO, meaning particulate matter less than 10 microns in diameter). See MOTOR VEHICLE
MANUFACTURERS ASSOCIATION OF THE UNITED STATES, INC., MOTOR VEHICLE FACTS & FIGURES '92

84 (1992) [hereinafter FACTS & FIGURES '92], citing U.S. EPA, NATIONAL AIR POLLUTANT EMISSION
ESTIMATES, 1940-1990 (Nov. 1991).
6 See generally IPCC (WORLD METEOROLOGICAL ORGANIZATION/UNITED NATIONS ENVIRONMENT
PROGRAMME INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE), CLIMATE CHANGE: THE IPCC
SCIENTIFIC ASSESSMENT (J.T. Houghton et al. eds., 1990).
7 In a related example, the United States and Japan engaged in a heated battle over trade in automobiles
and automotive parts in 1995 after the failure of two years of negotiations. Bernard Simon, US-Japan
Car Talks Run Out of Road, FIN. TIMES, May 5, 1995, at 4. One key dispute was whether Japan's
elaborate automobile inspection system served more to restrict imports from foreign firms than it
served to prevent traffic accidents. Id. Just as the Japanese inspection system acts as a barrier to entry,
whether or not it has unrelated legitimate reasons for existing, stringent emission standards can be a
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economies of scale and efficiencies leading to positive economic welfare effects.
Will harmonization of vehicle emission standards occur? If so, will such

harmonization be upwards, toward greater stringency, or downwards, toward the
"lowest common denominator?" To build an analytical framework for answering
these questions under different international trading regimes, this article explores
the past and potential harmonization of automobile and light truck emission
standards under three trading regimes-the European Union ("EU" or "Union"), 8

the World Trade Organization/General Agreement on Tariffs and Trade 1994
("WTO/GATT") and the North American Free Trade Agreement ("NAFTA"). This
initial effort should provide a framework for future research, and ultimately
guidance, for policymakers, firms, and interest groups.

B. Summary of Conclusions

Based on the analysis of automobile emission standards in the European
Union, I conclude that several critical factors influence a trading regime's approach
toward the tension between free trade and internal regulations, and the direction of
harmonization, if any. These factors are: large consumer markets, supplier
preferences, state power, domestic political support, and the structure of the
international regime and its institutions. In the EC, West Germany, which had
power due to its political and economic position, in general, and its large and
attractive market, in particular, led the drive for more stringent emission standards
and cleaner fuels. Along with the help of other "greener" states and the rise in
influence of environmentalists in recalcitrant states, EU standards gradually became
more stringent. The EU used several approaches to achieve upward harmonization:
(1) compromise through product differentiation, (2) threats from the largest market
and the dominant political player, and (3) federalization/centralization.

In contrast, for the World Trade Organization, neither the market dynamics
nor the relatively weak WTO/GATT structure will reproduce the upward
harmonization seen in Western Europe. Instead, stringent domestic rules may be
challenged by: (1) existing major producers to knock down maverick countries
with high standards, or (2) infant producers seeking to export to the more advanced
countries.

Finally, under the North American Free Trade Agreement, the United States
will continue to dominate the setting of vehicle emission standards and fuel quality
standards. Because automobile manufacturing in Mexico is operated by U.S. and
Asian firms (or joint ventures thereof), independent Mexican firms are not a
significant factor in influencing emission standards. The U.S. and Asian firms
already must meet stringent standards for export to the United States. The only

barrier to entry.
8 Since much of the case study takes place prior to the change in name from the European

Communities ("EC") to the European Union ("EU"), the term EC is used frequently herein. Similarly,
"West Germany" is used for the Federal Republic of Germany prior to German reunification in 1990.
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question is whether it will be profitable and desirable to manufacture less-controlled
("dirtier") cars for the Mexican and South American markets. To the extent that the
United States exerts pressure on Mexico to harmonize its standards, production of
dirtier cars for the Mexican market is less likely.

Advice for participants in the policy debate flows from this analysis.
Manufacturers should assess possible economies of scale that might be achieved
under harmonized standards. (Of course, a manufacturing firm may conclude
harmonization is not in its interest due to limited ability to pass increased costs per
vehicle onto consumers.) Environmentalists should strive to obtain stringent
standards in large markets for the product. Strict standards in these markets (such
as California and West Germany, for automobiles) will facilitate upward
harmonization, where firms desire to serve these markets.

Beyond these conclusions, this article provides a road map for assessing the
probability of harmonization of environmental standards under various international
trading regimes for a selected economic sector. To make this assessment, the
analyst must gather information regarding the legal and institutional structure of the
trading regime, the major producers and markets, and domestic and international
politics.

C. Scope and Organization

The scope of this case study includes emission standards for both
automobiles and light-duty trucks that operate on gasoline.9 This study excludes
heavy-duty trucks and buses, which bum diesel fuel, because the adoption of
emission regulations for trucks and buses follows a parallel but different path. The
study period begins in 1970, when regulation of vehicle emissions first began in
earnest in Europe, and extends to the mid-1990s.

Part II lays out the legal, economic, and political framework for the vehicle
exhaust emissions case in Western Europe. It discusses the world motor vehicle
market and the EC motor vehicle market. Part III lays out the history of vehicle
exhaust emissions policy in the EC from 1970 to the mid-1990s. Part III also
analyzes the EC case to determine what key factors influenced the degree and
direction of harmonization in the EC. Part IV lays out the legal, economic, and
political framework for automobile exhaust emissions regulation under the
WTO/GATT and evaluates the potential for harmonization under this regime.
Similarly, Part V discusses the underlying features of NAFTA and its markets and
then evaluates the potential for harmonization. The NAFTA discussion is last
because NAFTA adopts many elements of the WTO/GATT which are easier to
understand after discussion of the WTO/GATT. In addition, although NAFTA is
an intermediate level of economic integration between the EU and the WTO, the

' References to "the market" mean the market for passenger automobiles and light trucks. For ease
of reading, references to "motor vehicles" or "vehicles" mean only automobiles and light-duty trucks,
unless otherwise stated.
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NAFTA analysis is the simplest due to its members and market structure. Finally,
Part VI provides overall conclusions.

II. LEGAL, ECONOMIC, AND POLITICAL FRAMEWORK FOR THE AUTOMOBILE
EXHAUST EMISSIONS CASE IN EUROPE

A. Legal Framework.- Instruments of European Integration and Their Effect on
Environmental Regulation

1. The Treaty of Rome

In 1957, six western European states signed the Treaty of Rome, thereby
forming the beginning of a customs union called the European Economic
Community. I" The six signatories agreed to eliminate tariffs between member
states and establish a common tariff to imports from outside the group.

The Treaty of Rome contains no mention of environmental standards,
presumably because these were not deemed terribly important, as trade barriers or
otherwise, at the time. Nevertheless, as member states fashioned their own
environmental regulations in the early 1970s and subsequent years, the EC also
adopted a variety of environmental regulations and directives.

Most environmental directives were arguably justified under Article 100
of the treaty, which permits action by the Community in response to an existing
state measure that affects the functioning of the common market." The European
Commission and the European Parliament generally held Article 100 to be an
adequate source of authority. 2 In areas bearing some relationship to economic
activities, but less clearly linked to the common market, the EC relied upon Article
235."

'0 TREATY ESTABLISHING THE EUROPEAN ECONOMIC COMMUNITY, Mar. 25, 1957, 298 U.N.T.S. I 1

[hereinafter EEC TREATY].
" Article 100 of the EEC Treaty provides: "The Council, acting by means of a unanimous vote on a
proposal of the Commission, shall issue directives for the approximation of such legislative and
administrative provisions of the Member States as have a direct influence on the establishment or
functioning of the Common Market .... EEC TREATY art. 100.
2 Dirk Vandermeersch, The Single European Act and the Environmental Policy of the European

Economic Community, 12 EuR. L. REv. 407, 410 (1987). In 1980, the Court of Justice of the European
Communities held that Article 100 could be a basis for environmental policy if linked to the need to
preserve the common market. See Case 91/79, Commission v. Italy, 1980 E.C.R. 1099, 1106, cited
in Vandermeersch, supra, at 410 n.13.
'3 Article 235 of the EEC Treaty provides:

If action by the Community appears necessary to achieve, in the functioning of the
Common Market, one of the aims of the Community in cases where this treaty has
not provided for the requisite powers of action, the Council, acting by means of
a unanimous vote on a proposal of the Commission and after the Assembly has
been consulted, shall enact the appropriate provisions.

EEC TREATY art. 235. Vandermeersch explains that the wording in Article 100 compared to that in
Article 235 supports the view that this link need not be as close. See Vandermeersch, supra note 12,
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to try to penetrate the saturated markets of the OECD.
The possible exception to this conclusion is South Korea. Hyundai,

Daewoo, and Kia are strong and growing manufacturers. South Korea had
substantial exports to North America and the EU in 1992,189 but the Koreans have
already met stringent standards in order to export to the industrialized countries.

4. Conclusions

The WTO is likely to be relatively useless for upward harmonization of
motor vehicle emission standards. On the contrary, the WTO may provide a forum
for striking down maverick countries with the most stringent requirements. Large
manufacturers from industrialized countries will most likely sponsor such attacks,
although the actual production may take place in developing countries.
Manufacturers in developing countries do not seem ready to launch major
challenges of this type themselves.

V. APPLICATIONS FOR FUTURE HARMONIZATION UNDER NAFTA

A. Legal, Economic, and Political Framework for Automobile Exhaust Emissions
Regulation in North America

1. Legal Framework.- Instruments of North American Economic Cooperation

a. The Auto Pact and the Free Trade Agreement Between Canada and the United
States

In 1987, the United States and Canada reached an agreement on the
framework of a free trade area.'90 Their Free-Trade Agreement came into force in
1988, eliminating tariffs in many areas under specified conditions.'9' This
agreement contained a chapter devoted to automobiles.'92

Prior to this agreement, the United States and Canada negotiated the
Agreement Concerning Automotive Products, commonly referred to as the Auto
Pact, which entered into force in 1966.'9' The Free-Trade Agreement reaffirmed
the parties' commitment to the Auto Pact but made some changes. Under the Auto
Pact, participating manufacturers and their suppliers could import vehicles and parts
into Canada duty-free from anywhere in the world, as long as they met Auto Pact

189 Id. at 82.
'" See generally TRADE-OFFS ON FREE TRADE: THE CANADA-U.S. FREE TRADE AGREEMENT (Marc

Gold & David Leyton-Brown eds., 1988) (discussing the implications of the agreement).
'g' Canada-U.S.: Free Trade Agreement, Jan. 2, 1988, reprinted in 27 I.L.M. 281 (1988).
92 See Paul Wonnacott, Autos and the Free Trade Agreement: Toward a More Secure Trading

Relationship, in TRADE-OFFS ON FREE TRADE, supra note 190, at 269 (discussing chapter 10 of the
Free-Trade Agreement).
' See id. at 271 (discussing the Auto Pact).
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requirements concerning the production-to-sales ratio in Canada and the local
value-added.194

Under the Free-Trade Agreement, new vehicles and original equipment
parts can cross the border without tariff if they satisfy a rule of origin, which
requires that the imported parts manufacturer incur fifty percent of the direct
production costs in Canada or the United States.'95 The big three North American
manufacturers and their suppliers, who are members of the Auto Pact, qualify to
import vehicles and parts into Canada duty-free as described above.' Other
manufacturers, however, who cannot be part of the Auto Pact, do not receive this
benefit.'97

For the purposes of this analysis, the bottom line is that the United States
and Canada have essentially harmonized their automobile trade already. Therefore,
NAFTA has little incremental effect on these two trading partners in the automobile
sector.

b. The North American Free Trade Agreement and the North American Agreement
on Environmental Cooperation US. -Canada-Mexico 1993

NAFTA lies somewhere between the level of integration of the EU and the
WTO. While the WTO, likeGATT, remains primarily a restraint on barriers to
trade, NAFTA envisions some harmonization but does not go nearly as far as the
EU in its vision of economic and political integration.

NAFTA came into force on January i, 1994, and sets up a framework for
gradual tariff elimination between the United Mexican States ("Mexico"), the
United States, and Canada.' 98 It adopts the "national treatment" concept of Article
III of GATT, including the interpretive notes.'9 9 NAFTA also bans quantitative
restrictions, such as quotas, except for such restrictions that may be allowed by
Article XI of GATT.200

NAFTA does not follow GATT's general exceptions, such as Article
XX(b).201 Instead, NAFTA explicitly lays out rules regarding a number of sectors,
including automobiles. In addition, due to the immense controversy surrounding
NAFTA, particularly arguments by U.S. environmental groups and labor unions,
the parties made side agreements on environmental and labor issues.

Regarding automobiles, NAFTA specifically applies the principle of

194 TRADE-OFFS ON FREE TRADE, supra note 190, at 265-66.
195 Id. at 265.
'9 See supra note 194 and accompanying text.
'9 TRADE-OFFS ON FREE TRADE, supra note 190, at 265-66.

'9 North American Free Trade Agreement [NAFTA] 1993, art. 302, para 1; Annex 302.2, para. I.
'99 Id. art. 301, para. 1. See supra Part IV.A.1 (discussing the "national treatment" concept of Article
II of GATT).
20 See NAFTA, art. 309, para. I.
201 See supra part IV.A.1.
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national treatment.2 °2 Prior agreements between the United States and Canada,
however, are not overridden.2 3 Furthermore, Mexico may maintain its 1989 Decree
for Development and Modernization of the Automotive Industry2

' and
implementing regulations 2°5 until 2004.2' Among other provisions, the Decree and
its regulations allow the government to restrict the number of motor vehicles that
a manufacturer may import into Mexico in relation to the total number of motor
vehicles that the manufacturer sells in Mexico.207 Therefore, NAFTA does not truly
implement the free trade of automobiles between Mexico and the other two parties.

Turning to environmental policy, the preamble of NAFTA sets forth the
goals of promoting sustainable development and strengthening the development and
enforcement of environmental laws and regulations.2 8  The important
environmental guidelines are in the North American Agreement on Environmental
Cooperation U.S.-Canada-Mexico 1993.209 Under this agreement, the parties
established a Commission for Environmental Cooperation,2"' to be governed by a
Council of cabinet-level or equivalent representatives of the parties.21" The Council
is to "promote and facilitate cooperation between the Parties with respect to
environmental matters. '212

As part of this mandate, the Council is to initiate a process of
harmonization "[w]ithout reducing levels of environmental protection, [by]
establishing a process for developing recommendations on greater compatibility of
environmental technical regulations, standards and conformity assessment
procedures in a manner consistent with the NAFTA. 21 3 Despite this high sounding
language, the Environmental Cooperation Agreement does not actually require
harmonization, although Article 10, paragraph 3(b), indicates that any
harmonization shall not be "downward."

Although Mexico had stringent laws on its books, one of the major
contentions of environmental critics with regard to NAFTA was that these laws

202 See id. Annex 300-A, para. I (Trade and Investment in the Automotive Sector): "I. Each Party

shall accord to all existing producers of vehicles in its territory treatment no less favorable than it
accords to any new producer of vehicles in its territory under the measures referred to in this Annex.

203 See NAFTA, Appendix 300-A. I.
24 Decreto para el Fomento y Modernizac'ion de la Industria Automotriz [Decree for Development

and Modernization of the Automotive Industry] Dec. II, 1989.
205 Acuerdo que Determina Reglas para la Aplicacio'n del Decreto para el Fomento y Modernizac'ion

de la Industria Automotriz [Resolution that Establishes Rules for the Implementation of the Auto
Decree] Nov. 30, 1990.
21 See NAFTA, Appendix 300-A.2.
20. Id. Annex 300-A, para. 17.
20 Id. preamble.
209 North American Agreement on Environmental Cooperation U.S.-Canada-Mexico 1993, Sept. 13,

1993, [Environmental Cooperation Agreement].
210 Id. art. 8, para. I.
211 Id. art. 9, para. 1.
212 Id. art. 10, para. 1(0.
213 Id. para. 3(b).
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were not enforced.214 In response, the parties agreed that the Council "shall
encourage ... effective enforcement by each Party of its environmental laws and
regulations." ''1 In order to bolster its image as an enforcer under the agreement,
Mexico increased the number of environmental inspectors from 12 to 500.216

During 1994, Mexico inspected 46,000 plants and shut down about 500.217

Nevertheless, if there is upward harmonization under NAFTA, the ultimate question
is whether Mexico will effectively enforce its laws. This question remains
unanswered in light of Mexico's 1994-1995 difficult economic situation and the
cost of increased environmental protection.

2. Market Structure

As we have seen, there are several prominent European manufacturers
which dominate markets in the EU member states and have substantial exports. But
as a group, they are third largest in sales volume, after the American and Japanese
manufacturers.

In comparison, North America is dominated by manufacturers from a single
nation, the United States. Additionally, there is a strong presence from Japanese
manufacturers operating production facilities (alone or jointly with U.S. firms) in
the United States and Mexico.

In the United States, the "big three" producers are General Motors, Ford,
and Chrysler. Annual production has been in the range of five to seven million
from 1989 to 1992."8 In 1991, production by firm was: GM, 2.5 million; Ford, 1.2
million; Chrysler, 0.5 million; Honda, 0.45 million; Toyota, 0.3 million; and lesser
amounts for Mazda, Nissan, and others.1 9

In Canada, the largest producers are Ford and GM.220 There are smaller
presences by Honda, Chrysler, Toyota, Hyundai, and others.22" ' Canada produces
about one million cars annually.222

In Mexico, annual production of passenger cars has grown roughly from
300,000 in 1980 to 800,000 in 1992.223 In 1992, fifty-five percent were for the
domestic market and forty-five percent were for export.224 Almost all exports went

214 See, e.g., Steinberg, supra note 101, at 26.
215 Environmental Cooperation Agreement, art. 10, para. 4(a).
26 Richard H. Steinberg, Lecture, International Trade Seminar, University of California at Berkeley,

School of Law (Boalt Hall) (Apr. 20, 1995).
217 Id.
218 WORLD MOTOR VEHICLE DATA 1994, supra note 22, at 329.
219 Id.
220 Id. at 307.
221 Id.
222 Id. at 307-08. (Exports to the United States must accidentally include Canadian consumption in

this data source.)
223 Id. at 314-15.
224 Id.
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to the United States and Canada in 1991 and 1992.223
The Mexican manufacturers, in descending order for 1992 production, are

Ford, Chrysler, Volkswagen, GM, and Nissan.226 While there are domestic
producers of trucks and buses, such as Diesel Nacional and Mexicana DeAutobuses,
these firms do not produce passenger cars.227

3. Political Situation

In contrast to the EU, there is no political integration goal under NAFTA.
Although economic interests have played a significant role, Western Europe's
primary agenda in creating the EC (and later the EU) was to create collective self-
interest to ensure peace. 228 NAFTA's purpose is increased trade and economic
growth, not a federation of North American (or American) states.229

B. Potential Harmonization ofAuto Emission Standards Under the North American
Free Trade Agreement

The NAFTA case is far simpler analytically than either the EU or WTO
cases because only three countries are involved and two of these, the United States
and Canada, already have stringent standards. Mexico has no independent domestic
automobile producers. While there has been talk of expanding NAFTA to include
various Central and South American countries, it is beyond the scope of this article
to hypothesize about the future structure of NAFTA. The question boils down to
how standards may increase in stringency in the United States and Canada, and
what standards will be adopted and enforced in Mexico. NAFTA may play a role
as a conduit for the United States, Canada, and various interest groups to exert
pressure on Mexico.

1. Supplier Preferences, Consumer Markets, and Political Support

Supplier preferences in terms- of NAFTA are essentially those of the "big
three" U.S. producers, with minor roles by Japanese firms that have sited
production facilities in North America. There are no independent automobile
producers in Mexico. Because both U.S. and Japanese firms in Mexico already
face stringent requirements for export to the United States and Canada, the issue is
whether separate designs and production lines for the Mexican, Central American,
and South American markets (and other lax standard countries) make economic

225 Id. at 319.
226 Id. at 315.
227 Id.
228 Frederick M. Abbott, The Second Phase of North American Integration: Looking Forward in a

Period of Crisis 12 (Mar. 14, 1995 draft for presentation at Boalt Hall, Mar. 23, 1995).
229 Id. at 11.
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sense. Thus, the manufacturers may install the gamut of pollution control
equipment on autos destined for the United States and Canada (a bit less than forty-
five percent of production) and less pollution control equipment on cars destined
for the Mexican market plus the tiny portion of exports headed to Central America,
South America, and other countries (fifty-five percent of production).230 Because
the majority of the Mexican/South American production goes to Mexico, this
question boils down to how stringent Mexican emission standards are, and whether
it is economical to produce dirtier cars for Mexico. In all likelihood, such
production would be economical."'

There may be some political support for tighter vehicle air pollution control
in Mexico because of the extremely poor air quality in Mexico City. On the other
hand, consumer preferences in Mexico are likely to focus on the individual cost of
automobiles, with a preference for cheaper cars with less controls, because of lower
average per capita income than in the United States and Canada.

2. Political Power Structure: Institutional Structure and Decisionmaking Rules

Unlike the EU and the WTO, NAFTA has a single dominant member, the
United States. Canada has followed U.S. automobile emission control policy. The
United States has imposed upon Mexico the adoption of stricter environmental
laws; therefore, harmonization, including upward movement, has been, and most
likely will continue to be, driven by the United States.

The Commission for Environmental Cooperation will likely be rather weak.
Its potential for upward harmonization looks limited. Its greatest promise is to be
a vehicle (no pun intended) for the United States and Canada to encourage Mexico
to enforce its environmental laws. Because the production facilities in Mexico are
primarily operated by U.S. firms, they will be more susceptible to direct pressure
from U.S. constituencies than independent firms.

3. Conclusions

NAFTA does not promise to play an important role in upward
harmonization of motor vehicle emission standards. Upward harmonization
depends primarily upon the stringency of emission standards in the United States.
Although U.S. threats have succeeded in making Mexico put stringent laws on the
books, the general problem with environmental protection in Mexico is
enforcement.232 Under NAFTA, the United States was successful in obtaining

230 For example, between 20,000 and 30,000 cars were exported to South America in 1991 and 1992.
See WORLD MOTOR VEHICLE DATA 1994, supra note 22, at 319.
231 See Hughes Interview, supra note 186.
232 Indeed, the general problem with environmental laws in many countries, including the United
States, is enforcement. But, as a matter of degree, such laws are currently not enforced as well in
developing countries as in certain developed countries.
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Mexico's promise to improve enforcement, with U.S. monitoring.233 Also,
enforcement may not be an issue with large sophisticated automobile manufacturers
with corporate environmental goals to achieve.

In sum, environmental advocates would spend their resources most
efficiently by increasing the stringency of standards in the United States and using
the Commission for Environmental Cooperation to address specific instances of
lack of Mexican enforcement, if any. As under the WTO, manufacturers must
decide whether product differentiation between high- and low-control markets is
more profitable than achieving economies of scale through standardization of
design and process across all North American facilities.

VI. CONCLUSIONS

A. Lessons from the European Case Study

Based on this analysis, several critical factors influence a trading regime's
approach toward the tension between free trade and internal regulation and its
direction of harmonization, if any. These factors are large consumer markets,
supplier preferences, state power, domestic political support, and the structure of
the international regime and its institutions.

The approaches that the EU took to achieve upward harmonization were:

- Compromise through product differentiation, before integration was very
deep;
* Threats from the largest market and the dominant political player; there
was such a country (West Germany), and it had several motivations for
desiring "greener" standards;
- Federalization/centralization, as economic and political integration
deepened.

This article demonstrates the power of leadership by large "green" markets
with stringent standards. Dire air quality problems led to strict standards in
California. Because California was a substantial part of the U.S. market, California
standards influenced U.S. automobile emission standards. Because the United
States (and specifically California) was a large export market for West Germany in
the 1980s, German manufacturers desired harmonization of European standards
with U.S. standards.

Both California, as a significant market within the United States, and West
Germany, as a significant market within the EU, had sufficient market power to
coerce vehicle manufacturers into accepting standards which were stricter than they
would have liked or than they thought were competitively viable. In addition,

233 SEE VOGEL, supra note 14, at 262-64.
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environmental forces in both California and Germany wanted higher standards."'
Moreover, German manufacturers favored stricter standards because they had
invested heavily in production capacity to serve an even stricter regulatory regime,
California. Germany was not immediately successful in the international
negotiations in Europe but exerted strong leadership which gradually resulted in
upward harmonization.

On the other hand, small markets with stringent standards have less effect
on upward harmonization. The maverick regulations of Denmark and the
Netherlands, by themselves, were not sufficient to change the magnitude and
direction of European standards, although these moves did play a role.

B. Predictions for Other Trading Regimes

The vehicle emissions standards case in the EU demonstrates the potential
for upward harmonization of environmental standards under a highly integrated
customs union. The combination of factors resulting in upward harmonization
included potential efficiency gains for suppliers exporting to markets with stringent
standards and having powerful environmental lobbies. In addition, as the central
institutions grew in power, they took greater initiatives toward upward
harmonization.

In contrast, for members of the WTO, neither the market dynamics nor the
relatively weak WTO/GATT structure will reproduce the upward harmonization
seen in Western Europe. Instead, stringent domestic rules may be challenged by:
(1) existing major producers seeking to knock down maverick countries with high
standards, or (2) infant producers seeking to export to the more advanced countries.

Finally, under NAFTA, the United States will continue to dominate the
setting of vehicle emission standards. U.S. and Canadian standards are already
harmonized. Regarding Mexican standards, Mexico is likely to follow the U.S.
lead. Because automobile manufacturing in Mexico is operated by U.S. and Asian
firms (or joint ventures thereof), independent Mexican firms are not a significant
factor in influencing emission standards. The U.S. and Asian firms already meet
stringent standards to export to the United States. The only question is whether it
will be profitable, and desirable, to manufacture dirtier cars for the Mexican,
Central American, and South American markets. To the extent the United States
exerts pressure on Mexico to harmonize its standards, production of dirtier cars for
the Mexican market is less likely.

In the overview, upward harmonization occurs more readily when an
economically and politically strong progressive leader pushes for environmental
improvements. On the other hand, downward harmonization or lack of
harmonization is likely to occur under a loosely integrated trading scheme, when
the production leaders are not committed to upward harmonization in their product

234 The analogy probably ends there because California is just a state within a federal system, whereas

Germany is a sovereign within an increasingly integrated community.
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categories.

C. Application of the Methodology Developed in This Article

This article provides a road map for assessing the probability of
harmonization of environmental standards under various international trading
regimes for a selected economic sector.235 First, the analyst must understand the
legal structure of the trading regime and the institutional arrangements thereunder.
Next, the analyst must gather sufficient information regarding the major producers
in the sector and their markets (both domestic and foreign), along with the present
and likely future stringency of environmental regulations in those target markets.
Finally, the analyst must assess the domestic politics within the member states and
the politics between the member states. Here, the question is who has relatively
more power in what areas, and why (especially the "power" of having a large and
attractive domestic market in the sector). Taking all of these considerations
together, the analyst may make a forecast of the likely direction of harmonization
of environmental policies, if any.

In addition, the methodology and results of this article provide general
advice to participants in the policy debate. Manufacturers should assess possible
economies of scale that might be achieved under harmonized standards. These
economies could flow from common designs, standardized production and
assembly lines, substitution of products from one plant for products from another
plant to meet unexpected demand changes in particular markets, and other factors.
(Of course, a firm may conclude harmonization is not in its interest, due to its
limited ability to pass increased costs per vehicle onto consumers.)

Environmentalists should strive to obtain stringent standards in large
markets for the product. Strict standards in these markets will facilitate upward
harmonization where firms desire to serve these markets. For example, the
influence of California air quality standards over standards in North America and
Europe has been profound. While high standards in small markets (such as
Denmark) exert some upward force, when environmentalists must choose where to
spend their scarce resources, they may achieve the most success by focusing on
policies in large markets.

23 By an "economic sector," a product-group market is meant, such as automobiles or food products.
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APPENDIX TABLE A- I: BASIC EMISSION STANDARDS FOR PASSENGER CARS 236

(incomplete; variations and waivers omitted)

Carbon Monoxide HC NO, Combined Combined
HC + NO, HC + NO,

U.S. EC U.S. U.S. U.S. EC
49-state 49-state 49-state 49-state

Year g/km g/km g/km g/km g/km g/km

No std. 50.40 6.36 2.46 8.82

1968 20.40 2.46 No std. 2.46

1969 20.40 2.46 No std. 2.46

1970 20.40 2.46 No std. 2.46

1971 20.40 2.46 No std. 2.46

1972 16.80 1.80 1.86 3.66

1973 16.80 1.80 1.86 3.66

1974 16.80 1.80 1.86 3.66

1975 9.00 0.90 1.86 2.76

1976 9.00 0.90 1.86 2.76

1977 9.00 0.90 1.20 2.10

1978 9.00 0.90 1.20 2.10
/

1979 9.00 0.90 1.20 2.10

1980 4.20 0.25 1.20 1.45

1981 2.04 0.25 0.60 0.85

1982 2.04 0.25 0.60 0.85

1983 2.04 0.25 0.60 0.85

1984 2.04 0.25 0.60 0.85

1985 2.04 0.25 0.60 0.85

1986 2.04 0.25 0.60 0.85

1987 2.04 0.25 0.60 0.85

236 Data incomplete due to difficulties in calculation. European standards have been expressed in terms

not easily convertible to grams per kilometer. It was not possible within the time available for this
research to make a complete year-by-year comparison.
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Carbon Monoxide HC NO Combined Combined
HC + NO, HC + NO.

U.S. EC U.S. U.S. U.S. EC
Year 49-state 49-state 49-state 49-state

glkm g/km g/km g/km glkm g/km

1988 2.04 0.25 0.60 0.85

1989 2.04 0.25 0.60 0.85

1990 2.04 0.25 0.60 0.85

1991 2.04 0.25 0.60 0.85

1992 2.04 2.72 0.25 0.60 0.85 0.97

1993 2.72 0.97

1994 2.72 0.97

1995 2.72 0.97
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APPENDIX FIGURE A- 1: EMISSION STANDARDS IN THE EUROPEAN COMMUNITIES/

EUROPEAN UNION, 1970-1996237

(Relative to 1970 Baseline Emission Standard)

Emission Levels from
New Passenger Cars in Europe

Emission
Levels (6/)

F NOx
HCs

Oct Oct Oc
1975 1977Oc Jul- Jan-

1979 1984 88- 92 96

91
EU Directives

(Dates of Enforcement)

237 Modified from figure accompanying Drivefor the Clean, Lean Car, supra note 1. (Graphic by

Anne Kelleher)
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