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ZERO I MISSION VEHICLES: THE AIR POLLUTION MESSIAH?

NORTHEASTERN STATES MANDATE ZEVS WITHOUT

CONSIDERING THE ALTERNATIVES OR CONSEQUENCES

DAVID BENNETT*

Shortly after Congress adopted the 1990 Clean Air Act ("CAA")
Amendments,' Massachusetts and New York passed a California-type Low

Emission Vehicle ("LEV"') automobile emissions program.2 These programs

were in reaction to the Environmental Protection Agency's ("EPA")

designation that there were National Ambient Air Quality Standard

("NAAQS") nonattainment areas in the states. The states had to submit
State Implementation Plans ("SIPs") to the EPA to explain the actions each

state was planning in order to reduce pollution levels within the nonattainment

areas.
4

Automobile manufacturers quickly filed suits against the states'
environmental departments claiming that the state programs violated the CAA
by not exactly adopting the California automobile standards thereby creating

Mr. Bennett received his B.S. cum laude in mechanical engineering from Virginia
Polytechnic Institute and State University in 1993 and expects to receive his J.D. from the
College of William and Mary School of Law in May of 1997.

Pub. L. No. 101-549, 104 Stat. 2399 (codified as amended at 42 U.S.C. §§ 7401-7671q
(Supp. V 1993)).

2 See MASS. GEN. L. ch. 11, § 142 (1995) (adopting the California motor vehicle emission
standards); 6N.Y. CoM. CODES R. & REGs. fit. 6, § 218 (1995) (adopting the California motor
vehicle emission standards). California has an emissions program with four classes of vehicles
each with increasingly stricter emissions standards with the final class having no emissions. See
infra part I.A.3. Automakers have discretion to implement the classes in order to meet an
allowable emissions fleet-average which declines through the year 2003. See infra part I.A.3.

' See 56 Fed. Reg. 56,694, 56,776, 56,804-05 (1991) (designating the entire state of
Massachusetts as a "serious" nonattainment area for the ozone NAAQS, eight New York
counties as "moderate" nonattainment areas for carbon monoxide, and 22 New York counties
for nonattainment of the ozone NAAQS).
' See CAA §§ 181(a)(1), 186(a)(1), 42 U.S.C. §§ 751 l(a)(1), 7512(a)(1) (Supp. V 1993)

(requiring states to prepare a SIP adequate to meet federal air quality standards by specific
dates).
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a third vehicle.' The manufacturers lost in suits brought against
Massachusetts6 and New York7 and have since been in discussions with those
states which form the Ozone Transport Region,' including Massachusetts and
New York, to modify the state automobile emission programs. The main
focus of the discussion is the mandated sale of a certain percentage of Zero
Emission Vehicles ("ZEV"), subject to heavy penalties for noncompliance.

The reduction of air pollution to protect the public health and welfare
is a worthy project for the government, both nationally and at the state level.
The burden of improving the air quality, however, should not be passed on to
the automobile industry through the mandated sales of ZEVs. ZEVs designed
for mass production have not been fully tested for performance and safety and
their premature introduction to the consumer could have disastrous
environmental and economic consequences. The cost of manufacturing ZEVs
is not comparable to similar performance internal combustion engines.
Therefore, to sell the required percentage of ZEVs in the Ozone Transport
Commission ("OTC"), automakers may have to subsidize the vehicles through
increasing all vehicle prices nationwide.

ZEVs should be a part of any automobile pollution reduction plan but
not in a mandated form. The introduction of LEVs and programs to reduce
consumer reliance on the automobile should also be included in a "clean air"
plan. States should be willing to compromise with the automobile

' See American Auto. Mfrs. Ass'n v. Greenbaum, No. CIV.A.93-10799-MA, 1993 WL
443946 (D. Mass. Oct. 27, 1993) [hereinafter AAMA I], aff'd sub nom. American Auto. Mfrs.

Ass'n v. Commissioner, Mass. Dep't of Envtl. Protection, 31 F.3d 18 (1st Cir. 1994)
[hereinafter AAMA II] (automobile manufacturers suing over Massachusetts' adoption of the
California LEV program); Motor Vehicle Mfrs. Ass'n of the United States v. New York State
Dep't of Envtl. Conservation, 810 F. Supp. 1331 (N.D.N.Y. 1993) [hereinafter MVMA I],
judgment vacated in part, decision remanded in part on recon., 831 F. Supp. 57 (N.D.N.Y.

1993) [hereinafter MVA4A I],judgment aff'd in part, rev'd in part, 17 F.3d 521 (2d Cir. 1994)
[hereinafter MVMA III] (automobile manufacturers suing over New York's adoption of the
California LEV program).

6 See AAMA II, supra note 5, at 18.
See MVMA III, supra note 5, at 521.
The Ozone Transport Region includes the District of Columbia and 12 northeastern states:

Connecticut, Delaware, Maine, Maryland, Massachusetts, New Hampshire, New Jersey, New

York, Pennsylvania, Rhode Island, Vermont, and the part of Virginia which is within the

Consolidated Metropolitan Statistical Area that includes the District of Columbia. National
LEV Program Proposal, 60 Fed. Reg. 52,734, 52,736 (proposed Oct. 10, 1995). These 12
states and the District of Columbia are also collectively known as the Ozone Transport

Commission. Id.

[Vol. 20:333
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manufacturers to produce a plan that is not just the easiest to legislate and
regulate but the best way to reduce air pollution.

This Note will analyze the controversy surrounding the mandated sale
of ZEVs. Part I describes the history of automobile emission regulation and
the background leading up to the state and automobile manufacturer
controversy. Part I.A. discusses the history of the CAA and its amendments
with respect to automobile emissions and the California LEV program. Part
I.B. examines state adoption of California-type LEV programs and resulting
litigation.

Part II discusses the currently available technology for LEVs and
ZEVs, focusing on the shortcomings of the technology and the unknown
factors which have yet to be considered before the technology is fully
adopted. Part III analyzes the federal government's past automobile pollution
control mandates and regulations. Additionally, the states' response to the
1990 CAA amendments' NAAQS requirements is examined, along with
alternatives to a mandated compliance program, which states have not
considered or are not willing to consider.

I. REGULATORY HISTORY OF AUTOMOBILE EMISSION CONTROL AND THE

BACKGROUND BEHIND THE STATE AND AUTOMOTIVE MANUFACTURER

CONTROVERSY

A. The Clean Air Act and the California LEV Program

1. Clean Air Legislation Before the Clean Air Act of 1970

a. Air Pollution Control Act of 19559

In 1955, Congress passed the first air pollution legislation in the form
of the Air Pollution Control Act of 1955 ("APCA").' 0 The APCA provided
funding for research and training to evaluate pollution and its associated
health problems to aid states in abating pollution." The APCA, however, did

9 Air Pollution Control-Research and Technical Assistance Act of 1955, Pub. L. No. 84-
159, ch. 360, 69 Stat. 322 (1955).

"0 MVMA III, supra note 5, at 524 ("The original Clean Air Act, enacted by Congress in

1955, was aimed primarily at increasing federal research and assistance in air pollution
prevention.").

" Pub. L. No. 84-159, §§ 2, 5, 69 Stat. 322-23 (1955).
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not have any provisions creating abatement actions or sanctions for a state's
failure to reduce pollution, nor did it create federal motor vehicle emission
standards. 12

b. Motor Vehicle Air Pollution Control Act of 196513

In 1965, the Senate Committee on Public Works, noting that several
states had begun to adopt their own motor vehicle emission standards,
proposed national emission standards for new motor vehicle engines. 4

Congress subsequently enacted the Motor Vehicle Air Pollution Control Act
("MVAPCA"), which replaced Title II of the Clean Air Act of 1963.5 Under
MVAPCA, the Secretary of Health, Education, and Welfare was authorized
to promulgate automobile emission standards.1 6 Although there is evidence
that members of Congress recognized the need for the nation to reduce its
dependency on automobiles to abate air pollution,1 7 MVAPCA contained no
provisions to change motorist behavior.

c. Air Quality Act of 196718

Despite passage of MVAPCA, several states continued to enact their

own automotive emission standards, ignoring the MVAPCA standards. 9

Congress responded by passing the Air Quality Act of 1967 ("AQA"). The
purpose of the AQA was to "protect and enhance the quality of the Nation's

12 See id.; MVMA III, supra note 5, at 524.
13 Motor Vehicle Air Pollution Control Act of 1965, Pub. L. No. 89-272, 79 Stat. 992 (1965).
14 See S. REP. No. 192, 89th Cong., 1st Sess. 5-6 (1965).

'5 Clean Air Act of 1963, Pub L. No. 88-206, 77 Stat. 392 (1963).
16 Pub L. No. 89-272, § 202(a), 79 Stat. 992-93 (1965).
'7 See, e.g., H.R. REP. No. 899, 89th Cong., 1st Sess. 44-45 (1965), reprinted in 1965

U.S.C.C.A.N. 3608, 3647-48. In a report prepared by the Federal Power Commission, Joseph

C. Swidler, Chairman of the Commission, stated that to abate pollution in urban areas, industry

needed to develop rechargeable automobile batteries. Id. at 44-45. "[E]nergy conversions in

modem electric powerplants are far more efficient than those in internal combustion auto

engines ...." Thus, electric cars would significantly reduce a major source of air pollution

(automobiles). Swidler also recommended the creation of an electric mass transit system. See
id. at 45.

" Air Quality Act of 1967, Pub. L. No. 90-148, 81 Stat. 485 (codified as amended at 42

U.S.C. § 1857 (Supp. III 1968)).
"9 MVMA III, supra note 5, at 525.

[Vol. 20:333336
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air resources, so as to promote the public health and welfare and the
productive capacity of its population,"2 and to "initiate and accelerate a
national research and development program to achieve the prevention and
control of air pollution."'"

The AQA required the Air Quality Advisory Board of the Department
of Health, Education, and Welfare to establish air quality criteria for
widespread and pervasive air pollutants.22 The AQA directed the Board to
determine the health and welfare effects of pollutants such as sulfur dioxide,
nitrogen oxides, and particulate matter.23 States were required to develop,
administer, and enforce air quality standards based on the federal criteria.24

The AQA also imposed a federal preemption over motor vehicle
emission standards. 25 The Secretary of Health, Education, and Welfare was
directed by the AQA to establish nationally applicable emission standards 26

and fuel and fuel additive registration programs.27 In promulgating these
standards, the Secretary of Health, Education, and Welfare was required to
take into account the economic and technological feasibility of its standards. 28

California was exempted from the federal preemption because it was the only
state to regulate automobile emissions before March 30, 1966.29

20 Pub. L. No. 90-148, § 2, 81 Stat. 485 (1967) (amending CAA § 101(b)(1)).
2, Id. (amending CAA § 101(b)(2)).
22 Id. § 2, 81 Stat. 491,498 (amending CAA §§ 107(b)(1), 110).
23 Id. § 2, 81 Stat. 491 (amending CAA § 107(b)(2)).
24 Id. § 2, 81 Stat. 491-97 (amending CAA § 108).
25 See id. § 2, 81 Stat. 501 (amending CAA § 208(a)).
26 Id. § 2, 81 Stat. 499 (amending CAA § 202).
27 Id. § 2, 81 Stat. 502-03 (amending CAA § 210).
28 Id. § 2, 81 Stat. 499 (amending CAA § 202(d)).
29 See id. § 2, 81 Stat. 501 (amending CAA § 208(b) to permit waiver of preemption); see

also S. REP. No. 403, 90th Cong., 1st Sess. 33 (1967) (noting that California's then-Senator
Murphy convinced the Senate that California's "unique problems and [its] pioneering efforts"
warranted a waiver from the preemption). California was the only state exempted under this
section. See MVMA III, supra note 5, at 525.
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2. Clean Air Act Amendments of 1970 and Succeeding Amendments

a. Clean Air Act Amendments of 197030

Congress passed the Clean Air Act Amendments of 1970 in order for
the federal government to gain a more prominent role in controlling pollution
while preserving the states' primary role, of air pollution control.3" Through
the Environmental Protection Agency, the federal government developed air
quality criteria based on specific public health and welfare concerns.

The Act required the EPA to establish a NAAQS which defined
specific levels of air quality that must be achieved in order to protect public
health and welfare.3" The NAAQS was used as a basis for the limitation of
individual source emissions to be established by the states through SIPs.33

The EPA would have a continuing oversight role to ensure that the states
implemented and enforced the requirements of the Act pertaining to the
NAAQS." If a state did not develop adequate SIPs, the EPA would step in
to implement the Act for the state.35 For the separate issue of mobile source
pollution, Congress balanced environmental and economic concerns and set
specific, technology enforcing emission standards and deadlines for
attainment.36

b. 1977 Clean Air Act Amendments

In response to a wave of litigation over the Clean Air Act, Congress

30 Clean Air Act Amendments of 1970, Pub. L. No. 91-604, 84 Stat. 1676 (codified as

amended at 42 U.S.C. §§ 7401-7642 (1988 & Supp. V 1993)).
"' See A Clean AirAct Primer: Part !, 22 Envtl. L. Rep. (Envtl. L. Inst.) 10,159, 10,161

(Mar. 1992); F. WILLIAM BROWNELL ET AL., GOVERNMENT INSTITUTES, INC., CLEAN AIR

HANDBOOK 3 (2d ed. 1993).
32 Pub. L. No. 91-604, § 4(a), 84 Stat. 1678-80 (adding CAA §§ 108, 109) (codified as

amended at 42 U.S.C. §§ 7408, 7409 (1988 & Supp. V 1993)).
33 See id. § 4(a), 84 Stat. 1681 (adding CAA § 1 10(a)(1)) (codified as amended at 42 U.S.C.

§ 7410(a)(1) (Supp. V 1993)).
14 See id.
" Id. (adding CAA § 110(c)) (codified as amended at 42 U.S.C. § 7410(c) (1988 & Supp.

V 1993)).
36 See id. § 6(a), 84 Stat. 1690 (amending CAA § 202(b)(1)(B)) (codified at 42 U.S.C. §

7521 (b)(l)(B) (1988)).

338 [Vol. 20:333
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amended the Clean Air Act in 1977.37 Through the amendments, Congress
backed down from some of automotive emission requirements of the CAA
Amendments of 1970 by adjusting the dates for attainment of the NAAQS.3 s

The 1977 amendments, however, did require that nonattainment areas make
ccreasonable further progress" toward attainment through annual incremental
reductions in emission of air pollutants.39 Congress was attempting to "find
the proper balance between federal compulsion and state discretion to
reconcile national, regional, and local interests."4

c. 1990 Amendments to the Clean Air Act

Congress renewed the national commitment to clean air and the public
health and welfare by further amending the Clean Air Act in 1990.41 The
amendments strengthened the enforcement provisions of the CAA by
reevaluating the nonattainment programs 42 and mobile source, fuel, and fuel
additives programs.43

Amendments to Title I set new requirements for areas that do not
attain ambient air quality standards." An incremental approach to attainment
of the NAAQS was emphasized by the amendments through ranking areas by
the seriousness of the nonattainment problem, and providing more stringent
controls and longer deadlines for areas with more serious nonattainment
problems.45

Modifications of the SIP program increased both federal control over

17 Clean Air Act Amendments of 1977, Pub. L. No. 95-95, 91 Stat. 685 (codified as amended
in scattered sections of 42 U.S.C.).

38 See id. § 129(b), 91 Stat. 746 (amending CAA § 172(a)(1)(C)) (codified as amended at 42

U.S.C. § 7502(a)(1)(C) (1988 & Supp. V 1993)).
39 See id. § 129(b), 91 Stat. 745-77 (amending CAA §§ 171(1), 172(c)(2)) (codified as

amended at 42 U.S.C. §§ 7501(1), 7502(c)(2) (Supp. V 1993)).
40 BROWNELL, supra note 31, at 15.
41 1990 Clean Air Act Amendments, Pub. L. No. 101-549, 104 Stat. 2399 (codified at 42

U.S.C. §§ 7401-7671q (Supp. V 1993)).
42 See Title I of the CAA, 42 U.S.C. §§ 7401-7515 (Supp. V 1993). For a general discussion

regarding the amended requirements, see BROWNELL, supra note 31, at 18-20.
13 See Title II of the CAA, 42 U.S.C. §§ 7521-7574 (Supp. V 1993). For a general

discussion regarding the amended requirements, see BROWNELL, supra note 31, at 21.
" BROWNELL, supra note 3 1, at 18.
45 Id.
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air pollution regulation and state accountability.46 Once a state adopted a SIP,
the EPA was required to review the SIP to determine the adequacy of the plan
with respect to the CAA criteria.47  The EPA was allowed to approve
individual aspects of the SIP without approving or rejecting the submittal of
the SIP as a whole. 8 If the EPA deemed the SIP to be unsatisfactory, then
the EPA was required to promulgate a federal implementation plan. 9

Title II was significantly amended through the substantial tightening
of mobile source emission standards and by the creation of two new fuel
requirements to achieve automotive emission reductions.5 ° The amendments
reduced tailpipe emissions of hydrocarbons and nitrogen oxides by thirty-five
percent and sixty-five percent respectively, over previous emission standards.
The new tailpipe emission standards applied to 40% of the vehicles sold in
1994, and to all vehicles sold in 1996." A further reduction of 50% in mobile
source emissions would be implemented in 2003 unless it would be
technologically infeasible, not cost-effective, or if air quality improved to such
a level that it would become unnecessary.52

The two new fuel-related programs dealt with reformulated fuels and
clean fuels.5 3 In certain carbon monoxide and severe ozone nonattainment
areas, the sale of special reformulated gasoline would be required beginning
in 1992 and 1995.54 The reformulated gasoline was designed to reduce
volatile organic chemicals and tailpipe emissions of toxic air pollutants.55

The clean fuels5 6 program set more stringent emission standards than
the reformulated fuel program."' The amendments established a California
pilot test program which required the production and sale of 300,000 clean

46 Id.
41 Id. at 19.
48 CAA § 112(/), 42 U.S.C. § 7412(/) (Supp. V 1993).
49 42 U.S.C. § 7410(c)(1) (Supp. V 1993).
0 BROWNELL, supra note 3 1, at 2 1.
51 CAA § 202, 42 U.S.C. § 7521 (Supp. V 1993).
52 Id.
5 CAA §§ 211 (k), 241-250, 42 U.S.C. §§ 7545(k), 7581-7590 (Supp. V 1993).
54 CAA § 21 l(k)(8), (in), 42 U.S.C. § 7545(k)(8), (in) (Supp. V 1993).
5 CAA § 21 l(k)(1), 42 U.S.C. § 7545(k)(1) (Supp. V 1993).
56 These regulated fuels include methanol, ethanol, natural gas, and reformulated gasoline.

42 U.S.C. § 7581(2) (Supp. V 1993).
17 BROWNELL, supra note 31, at 21.

[Vol. 20:333340
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fuel vehicles annually by 1999. " The test program was based upon the clean
fuel program, which required operators of centrally-fueled fleets of ten or
more vehicles in certain carbon monoxide and ozone nonattainment areas to
purchase and use clean fuel vehicles beginning in 1998.' 9

After the 1990 Amendments to the CAA, states still have the primary
responsibility for controlling air quality within their borders.6" States are
required to develop SIPs that specify the manner in which the primary and
secondary NAAQS will be achieved. 6' The SIPs must still be submitted to the
EPA to ensure that the plans meet minimum requirements.62

Sanctions for inadequate SIP submittal are severe. The EPA
Administrator may cut off federal highway funding63 or require additional
emission offsets of at least two-to-one for new or modified sources seeking
new source permits until the state corrects its clean air deficiency.64 If the
state fails to correct the deficiency within six months, the Administrator may
implement both sanctions until there is compliance. 6 If a state fails to comply
with the requirement regarding the review of new source permits in
nonattainment areas, the Administrator may ban the construction or
modification of any major source of emissions in the nonattainment area.66

The 1990 amendments contained several measures to reduce the
mobile source emissions in nonattainment areas. Each state containing any
carbon monoxide or ozone nonattainment area classified as serious or worse
must implement an enhanced motor vehicle inspection and maintenance
program in the nonattainment area if the area has a 1980 population of
200,000 or more. 67 These states are required to submit a SIP revision
adopting specific transportation control measures sufficient to offset any
growth in emissions resulting from an increase in "vehicle miles traveled," and
to attain reasonable progress toward the required periodic emission

58 CAA § 249, 42 U.S.C. § 7589 (Supp. V 1993).

59 CAA § 246(b), 42 U.S.C. § 7586(b) (Supp. V 1993).
60 CAA §§ 107, 110, 42 U.S.C. §§ 7407, 7410 (1988 & Supp. V 1993).
61 CAA § 110(), 42 U.S.C. § 7410() (Supp. V 1993).
62 Id.
63 CAA § 179(b)(1), 42 U.S.C. § 7509(b)(1) (Supp. V 1993).

- CAA § 179(b)(2),42 U.S.C. § 7509(b)(2) (Supp. V 1993). The 2:1 offset means that for
every new unit of pollution permitted, two previously permitted units of pollution must be
withdrawn. Id.

65 CAA § 179(a), 42 U.S.C. § 7509(a) (Supp. V 1993).
66 CAA § 113(a)(5), 42 U.S.C. § 7413(a)(5) (Supp. V 1993).
67 CAA § 182(c)(3)(A), 42 U.S.C. § 751 l(c)(3)(A) (Supp. V 1993).
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money.243 If the ZEV mandate forces automobile manufacturers to take a loss
in specific pockets of the country, they will spread the loss to the whole
country so state actions will have a national economic impact. When dealing
with a national industry such as the automobile manufacturers, states need to
look beyond their boundaries to determine the national impact of their action.

The states' ZEV mandates differ from previous federal emission
programs in that the federal programs are monitored and have an escape for
manufacturers if the mandate is not feasible. As discussed earlier, Congress
pushed back the enforcement date of the original CAA emission standards
when there was a question of whether the manufacturers could meet it. 244

Additionally, when the 1990 CAA amendments expire in 2003 and a further
fifty percent reduction in automobile emissions over the 1990 standards is
required, the legislation provides an escape provision: the new emission
standards will not be enforced if the standards are not technologically feasible
or cost-effective.245 States which have adopted the California ZEV mandate
do not include such a provision. California, on the other hand, is willing to
reconsider its ZEV mandate and modify it if necessary.246

B. Pollution from Alternate Technology

There is dispute over whether electric vehicles are as environmentally
sound as they are in theory. In a 1994 report, the GAO noted that the
electricity used to charge electric batteries often comes from a fossil fuel
power plant.47 Power plants that burn fossil fuel create their own pollution,
such as sulfur dioxide from burning coal.2 48 The GAO report stated the areas
that rely heavily on power plants fired by coal and oil may see moderate
increases in carbon dioxide and nitrogen oxides in the air and substantial

243 See Peters, supra note 209, at E8.
244 See supra part II.C.4.

24 Pub. L. No. 101-549, § 201(l)(A), 104 Stat. 2472 (1990) (codified at 42 U.S.C. §

752 1(a)(3)(A) (Supp. V 1993)).
246 See Andrea Orr, Electric Car Batteries Not Seen Feasible by 1998, REUTERS, Oct. 11,

1995, available in LEXIS, News Library, CURNWS File ("[California] has indicated it may
change its current rule rather than force an immature or high-cost technology onto the market.");
Leiser, supra note 213, at C l ("[California's] state air board is scheduled to decide early next
year whether the electric car mandate is achievable or must be scaled back.").

247 Davidson, supra note 197, at Al.
248 Id.

[Vol. 20:333



1996] ZERO EMISSION VEHICLES: THE AIR POLLUTION MESSIAH? 3

increases in sulfur dioxide emissions.24 9 California Air Resources Board
responded by stating that power plants are stationary and relatively few in
number, and therefore it is easier to set and control their emissions at the
plants rather than with millions of automobiles.25

A study by researchers for Carnegie Mellon University in Pittsburgh
found that lead-acid batteries used in electric vehicles could drastically
increase lead pollution in the air."' Over the life-cycle of a battery from
manufacturing to recycling, the study determined that electric vehicle lead-
acid batteries would release several times more lead into the air than leaded-
gasoline powered automobiles which are now banned in the United States. 52

California Air Resources Board claims that the Carnegie Mellon study
overestimated the amount of lead pollution generated in the production of
lead-acid batteries for electric vehicles by forty-four to one thousand times.2 53

Although lead-acid batteries have proven to be the most reliable fuel
source for electric vehicles, California Air Resources Board states that few
experts expect them to be widely used in the future.254 This statement is
strengthened by the fact that automakers are spending millions of dollars to
research and develop advanced batteries, such as nickel-metal hydride
batteries.25 5 Both sides of the ZEV issue agree, however, that the first
generation of mass-produced electric vehicles will utilize lead-acid batteries. 56

Neither scientists nor regulators have had the last word on the environmental
and public health effects of the lead-acid battery or future battery technology.
Instead of leaping into new technology under the assumption that it will be
better than current technology, caution should be exercised and time should

249 Id.
250 Id.

211 Michael Parrish, Lead Batteries More Polluting, Researchers Say; Cars: Auto Industry

Welcomes Study's Results, Environmentalists Hotly Criticize the Findings, L.A. TIMEs, May
10, 1995, at D2. The study was funded indirectly by the National Science Foundation, AT&T
Foundation, and IBM Corp., none of which have an interest in the outcome. Id.

252 Id. The life-cycle of a battery includes lead released during mining, smelting, recycling,
manufacturing, and use of the batteries. Id.

253 Calif [sic] Regulators Dispute Lead Acid Battery Study, REUTERS, June 22, 1995,
available in LEXIS, News Library, CURNWS File.

254 Id.
255 Id.
256 Id.

363
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be allowed to more fully explore these controversial issues.257

C. Alternatives to Mandatory Compliance of Automobile Regulations

1. EPA's 49-State Plan

The 49-state plan was originally introduced by the automobile
manufacturers in response to northeastern states adopting the California LEV
program. 2

" The automakers proposed the plan stating that it would result in
cleaner air nationwide, not just in the Northeast. 259 The EPA, in response to
the stalemate between the automobile manufacturers and OTC states, adopted
the automakers' idea by proposing rules for a national LEV program.26 °

The EPA program would require the implementation of an
"increasingly stringent" non-methane organic gas manufacturer fleet-average
standard applicable in the OTR for light-duty vehicles ("LDV") and light-duty
trucks ("LDT") from model years 1997 to 2001.6 In model year 2001,
manufacturers would have to meet nationwide non-methane organic gas fleet-
average standards for LDVs and LDTs that are equivalent to a one hundred
percent LEV fleet.262

257 Forcing the timely implementation of technology can be necessary when there is stalling

on the part of industry. This is not the case with the EV. The ZEV mandate, established in
1990 when the technology was not cost- effective, requires a marketable new technology vehicle
in eight years. To date, no manufacturer has produced a mass-marketable ZEV.

258 See Jake Brown, Air Pollution: EPA Proposes 49-State Car Option, But Automakers,
States Continue Talks, Daily Env't Rep. (BNA) No. 189, at d12 (Sept. 29, 1995).

259 AAMA Decisions Force A utomakers to Set Deadline for Clean Air in Northeast States,
supra note 240.

260 National LEV Program Proposal, 60 Fed. Reg. 52,734 (proposed Oct. 10, 1995). The
"national" LEV program would exempt California from its standards. See supra note 29 and
accompanying text.

26' National LEV Program Proposal, supra note 260, at 52,741. The complete national LEV
program includes:

(1) tailpipe emissions standards for NMOG [non-methane organic gas], NO,
[nitrogen oxide], CO, HCHO [formaldehyde], and PM [particulate matter];
(2) fleet average NMOG values; (3) allowance for the use of California
reformulated gasoline II as test fuel for the tailpipe standards; (4) California
on-board diagnostic system requirements (OBD II); (5) averaging, banking
and trading of provisions; and (6) low volume manufacturer provisions.

Id.
262 Id.
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The CAA prohibits the EPA from mandating new automobile emission
standards before model year 2004,263 so the automobile manufacturers would
have to voluntarily consent to the standard.264  Once a manufacturer
voluntarily opts into the national LEV program, the EPA is able to enforce the
requirements as if they were traditional federal motor vehicle emissions
programs.265 If a manufacturer fails to meet the requirements, it would be
subject to the same enforcement measures that exist for mandatory federal
programs.266 Once a manufacturer voluntarily opts into the national LEV
program, it could opt out only "(1) if any OTC State does not meet or keep
the commitments it agrees it will make regarding adoption of OTC LEV or
ZEV mandates; or (2) if, over manufacturer objections, EPA makes certain
specified requirements more stringent, except as needed to harmonize with
corresponding California requirements." 267

States also have the option of opting in or out of the national LEV
program.26' Adoption of the national LEV program by OTC states would
relieve them of their duty to adopt and implement a state motor vehicle
program to control mobile source emissions.269 States, once they opt in, can
opt out of the program at any time, but by doing so would allow
manufacturers to also opt out if the states' removal affects any commitment
the states made regarding LEV or ZEV mandates. 27 °  Although it is
considered a national LEV program, not all states will opt in. This is not a
concern for the automakers as long as the OTC states opt in because, at this
point, no states outside the OTC, other than California, have raised the issue
of setting up an auto emission program stricter than the proposed national
LEV standard. Beginning in 2001, the national LEV standard would apply to
LDVs and LDTs offered for sale in all states except California even if a
particular state did not opt in.271

263 CAA § 202(b)(1)(C), 42 U.S.C. § 7521(b)(1)(c) (Supp. V 1993).

26 See National LEV Program Proposal, supra note 260, at 52,740. The EPA has the ability

to introduce voluntary standards pursuant to CAA §§ 202, 301, 42 U.S.C. §§ 7521, 7601

(Supp. V 1993). Id.
265 Id. at 52,741.
266 Id.

267 Id.
268 Id. at 52,740.
269 Id. at 52,735-36.
270 See id. at 52,741.
271 See id.
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The opting in/out issue has added to the stalemate between the OTR
and automakers. If the states opt in and find a shortfall in the emission
reductions, the states fear they will be forced to suffer with no alternative.272

Thus, the automakers have taken the position that they will not opt in until
they are assured that advanced technology vehicle mandates will not be
imposed if they invest in a 49-state vehicle.273 Neither side is willing to
compromise.

The automakers have the stronger position. First, the EPA claims the
national LEV will reduce pollution at least as much as the states' programs.274

Second, if a state opts in, that means that the EPA accepts the state's SIP so
no sanctions can be imposed against the state.275 The burden of reducing
automobile pollution would be placed on the EPA since it would become their
program. The state's shortfall concern, therefore, is no longer important. On
the manufacturers' side, a significant capital investment will be required in the
vehicle design and manufacturing facilities for a 49-state LEV. Many models
would have to be redesigned to meet the LEV requirements. The AAMA
does not believe that automakers or consumers could afford both the 49-state
LEV and ZEV mandate.276

2. Advantages to the National LEV Program

The EPA stated several advantages of implementing the national LEV
program instead of the OTC LEV program. The national LEV program
would be "a significant step towards the goal of reducing smog in heavily
populated urban areas [nationwide].2 77 Of the heavily populated areas, there
are fifty-seven ozone nonattainment areas outside the OTR and California.278

A national-LEV-certified vehicle will emit 400 pounds less pollution than a
federal Tier 1 vehicle resulting in significant reduction in pollution nationwide,

272 Susan Bruninga, 49-State Car Proposal Gets Mixed Reviews at Hearing; EPA Extends

Comment Period, Daily Env't Rep. (BNA) No. 212, at d9 (Nov. 2, 1995).
273 See id.
274 National LEV Program Proposal, supra note 260.
275 See supra notes 45-47 and accompanying text.
276 See Bruninga, supra note 272, at d9.
277 National LEV Program Proposal, supra note 260, at 52,736.
278 Id. at 52,737. These areas include several areas classified as "serious" or "severe" for

ozone. Id.
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not just in a small region of the United States.2 79

One problem with LEV programs that are not nationwide in scope,
such as the OTC LEV program, is that of pollution migration. The migration
of non-LEV vehicles causes an increase in pollution in LEV-program states.
The EPA estimates "the migration of non-LEV vehicles would result in a 16
ton [per] day increase in VOC emissions and a 28 ton [per] day increase in
NO, emissions in the year 2005" as compared to the OTC program without
migration. 28

" A national LEV program is expected to greatly reduce the
pollution caused by vehicle migration.8

The reduction in pollution resulting from the national LEV program
would also have significant health benefits, including a reduction of ground-
level ozone,28 2 particulate matter,83 and formaldehyde 84  The EPA also
expects significant economic benefits for states involved in a national LEV
program, automobile manufacturers, and consumers. 285  A national LEV
program, as an alternative to the OTC LEV program, would result in the use

286of fewer regulatory, legislative, and litigation resources. More money could
be spent on making the program work rather than litigating state-by-state over
the adoption of the OTC LEV.28

The national LEV program would allow the creation of a single test
procedure and standard for each type of emission. 28.8  As the program

279 Id. A national LEV program vehicle would be 70% cleaner than Tier 1 vehicles. EPA

estimates that a national LEV program will nationally reduce NO. emissions by 400 tons per
day in the year 2005 and 1200 tons per day in the year 2015, and NMOG emissions by 279 tons
per day in the year 2005 and 778 tons per day in 2015. Id.

280 Id.
2' See id. The national LEV program has more stringent emissions standards for particulate

matter and formaldehyde than the federal Tier 1 standards. Id.
' Id. at 52,736. Ground-level ozone, the principal harmful component in smog, can damage

lung tissue, reduce lung function, and sensitize the lungs to other irritants leading to chest pain,
coughing, nausea, and pulmonary congestion. Studies indicate that the effects of exposure to
ozone are generally reversible but may depend on the length of exposure and individual activity
level. Id.

Id. at 52,737. Particulate matter has been associated with obstructive pulmonary disease,
chronic bronchitis, and premature mortality in sensitive individuals. Id.

284 Id. at 52,738. Long-term exposure and inhalation of formaldehyde, a "probable human
carcinogen," is linked to certain types of tumors. Id.

285 See id.
286 Id.
287 Id.
288 Id.
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harmonizes with California's program, there will be a reduction in automobile
manufacturers' design and testing costs, and streamlining of the process for
certifying a vehicle for sale, ultimately resulting in a savings to the
consumer. 28 9  Consumers will also benefit from the economies of scale
manufacturers will realize from their ability to sell vehicles nationwide 9.2 " As
more cars are sold, the smaller the percentage of research and development
costs placed on each product. Also, increased production decreases the cost
to manufacture each unit. The automobile industry has "consistently
demonstrated rapid price decreases in successive model years for newly-
introduced technology., 291

3. Reducing Reliance on Automobiles

There are other methods for reducing air pollution other than focusing
solely on automobile emissions. By focusing on automotive emissions, the
states are being reactive instead of proactive. The real problem is the
consumers' reliance on the automobile.292 As consumers' reliance on the
automobile increases, the total emissions from automobiles will increase,
forcing states to continually increase the stringent emission standards.
Eventually all vehicles would be required to meet ZEV standards. However,
it seems the states have not considered the consequences if the EV does not
live up to its "green" expectations. 293 In order to have a permanent significant
effect on pollution reduction, citizens must reduce their dependency on the

289 See id
290 Id.
291 Id.
292 See Penny Mintz, Transportation Alternatives Within the Clean Air Act: A History of

Congressional Failure to Effectuate and Recommendations for the Future, 3 N.Y.U. ENVTL.
L.J. 156 (1994).

293 Gasoline is much more energy efficient than any battery currently available. The specific
energy of gasoline is 350 times, and its energy density about 120 times, that of a lead acid
battery. The specific energy is the ratio of its energy capacity to its weight, usually measured in
watt hours per kilogram. The energy density is the ratio of the energy capacity to its volume,
usually expressed in watt hours per liter. The electric motor is three to four times more efficient
than the internal combustion engine, so the system can make better use of the smaller amount
of energy in terms of actual power output. See GAO REP., supra note 189, at 17-18.
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automobile and change their driving habits.294

A statutory base currently exists to reduce the dependence on the
automobile by, for example, statutory mandates to build mass-transit systems.
Congress passed the Intermodal Surface Transportation Efficiency Act of
1991,95 which gives states the option of using highway funds to pay for
transit projects, carpool projects, bicycle and pedestrian facilities, and any
other transportation control measures listed in section 108(f) of the CAA.296

However, the metropolitan planning organizations 97 have shown "little
interest ... in seriously reducing automobile dependency. 298

The Federal Highway Administration is attempting to remedy this
problem by requiring metropolitan planning organizations to draw up new
long-range plans which meet the Intermodal Surface Transportation Efficiency
Act requirements.2

' Eligibility for federal transportation funds requires states
to implement long-range plans aimed at reducing traffic congestion through
bicycle and pedestrian walkways, and other "methods which reduce motor
vehicle travel, particularly single-occupant motor vehicle travel."3 ' The
implementation of programs that reduce consumer reliance in conjunction
with the reduction of automobile emissions nationwide will have more of a
beneficial effect than emission reduction standards alone, especially if only
implemented in limited areas of the country.

294 See Robert E. Yuhnke, The Amendments to Reform Transportation Planning in the Clean

AirAct Amendments of 1990, 5 TuL. ENVTL. L.J. 239, 240-41 (1991). "The main contributor
to air pollution.., in nonattainment urban areas continue to be over-dependence on motor
vehicles." Mintz, supra note 292, at 179.

295 Pub. L. No. 102-240, 105 Stat. 1914 (1991) (codified as amended at 23 U.S.C. § 133
(Supp. V 1993)).

296 23 U.S.C. § 133(b) (Supp. V 1993). "Other transportation control measures" excludes
emission control programs and old-vehicle removal programs. Id.

297 Under the Highway Act, every urban area with a population of 50,000 or more must
establish a metropolitan planning organization. The organization is a regional transportation
planner which must develop a transportation system for the urban area that "embrac[es] various
modes of transportation... [to] maximize mobility... and minimize... air pollution." Id. §
134(a).

298 See Mintz, supra note 292, at 184.
Intermodal Surface Transporation Efficiency Act: Implementation Guidance, 57 Fed. Reg.

14,880, 14,945-46 (1992).
30 23 C.F.R. § 450.208(a) (1995). See Mintz, supra note 292, at 185-91 (surveying efforts

being made in some of the nation's worst ozone noncompliance areas to meet the Act's
transportation requirements).

369



WM. & MARY ENVTL. L. & POL'Y REV.

IV. CONCLUSION

Improving the air quality to protect the public health and welfare is the
main goal of the Clean Air Act, but this should not be accomplished at the
expense of the economy and the automobile industry. From its inception, the
Clean Air Act required that economic and technological feasibility be taken
into account before pollution-reduction standards were promulgated."'
States, reacting to designation as NAAQS nonattainment areas, are attempting
to push technology beyond reasonable limits. Automobile manufacturers have
designed LEVs and hybrid vehicles and are on the brink of designing a ZEV
for full production, but most scientists agree that full production models will
not be available until after the year 2000.302

There are many questions, however, that remain about the ZEV that
need to be answered before production can begin. Batteries have not been
designed which will meet consumer expectations in price or performance.0 3

New safety considerations arise when there are toxic chemicals and high
voltage sources traveling on America's highways. 0 Once the ZEVs have
been completely designed and tested, before full scale production can begin,
it is necessary to ensure that an infrastructure exists to use and maintain
ZEVs.3 °' Forcing a ZEV onto the market before these important issues are
resolved could lead to catastrophic results for manufacturers, consumers, and
the environment.

The EPA has proposed an alternative to the states' adoption of the
California LEV program: the 49-state LEV.3 °6 It is expected to be beneficial
to the states, the automobile manufacturers, and consumers.0 7 Even if the 49-
state LEV is not adopted, states should not take the easy road and adopt the
ready-made plan of California. It was not until after the EPA designated the
states' nonattainment areas that these states became environmental advocates.

The states are attempting to externalize the cost through regulating the
automobile industry instead of controlling their own citizens. Before blaming
the automobile industry for their air pollution, states should consider reducing

301 See, e.g., CAA § 202(b)(1)(B), 42 U.S.C. § 7521(b)(1)(B) (Supp. V 1993).
302 See supra notes 198-200 and accompanying text.
303 See supra part II.C. 1.
304 See supra part II.C.3.
30. See supra part II.C.2.
306 See supra part III.C. 1.
307 Id.
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citizens' reliance on the automobile through means such as mass
transportation systems and the promotion of carpooling. Reducing citizens'
reliance on automobiles, in conjunction with lowering automobile emissions,
will not only benefit those states suffering from air pollution but also the
United States and future generations.


