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CIVIL RIGHTS AND CIVIL LIBERTIES:
WHOSE "RULE OF LAW"?

William W. Van Alstyne'

For Forms of Government let fools contest;
Whate'er is best administer'd is best.

Alexander Pope'

Liberty lies in the hearts of men and women; when it dies there, no
constitution, no law, no court can save it; no constitution, no law, no
court can even do much to help it. While it lies there it needs no
constitution, no law, no court to save it.

Learned Hand2

The task of this Court to maintain a balance between liberty and
authority is never done.... The Court's day-to-day task is to reject as
false, claims in the name of civil liberty which, if granted, would
paralyze or impair authority to defend existence of our society, and to
reject as false, claims in the name of security which would undermine
our freedoms and open the way to oppression.

Robert Jackson3

I. REMEMBERING OUR OWN HISTORY

There is something sobering in thejuxtaposition of quotations from Alexander
Pope, the formidable figure of English literature of the early eighteenth century, and
from Judge Learned Hand, one of the most respected American judges of the
twentieth century. Pope's career spanned a crucial time in English history from the
"Glorious Revolution" of 1688 (the date of Pope's birth) to the date of his death in
1744. It was a period rife with Catholic persecution; Pope himself was a Catholic.4

* Distinguished Lee Professor of Law (visiting, Spring 2002), College of William &
Mary, Marshall-Wythe School of Law.

ALEXANDER POPE, THE THIRD ESPISTLE OF THE ESSAY ON MAN, 11.303-04, reprinted
in 3 POEMS OF ALEXANDER POPE pt. 1, at 123-24 (Maynard Mack ed., Yale Univ. Press
1951) (1733).

2 LEARNED HAND, THE SPIRIT OF LIBERTY, Address at the "I am an American Day"
ceremony in New York City (May 21, 1944), in THE SPIRIT OF LIBERTY 189, 190 (Irving
Dillard ed., 3d ed. 1974).

3 Am. Communications Ass'n v. Douds, 339 U.S. 382, 445 (1950) (Jackson, J.,
concurring and dissenting).

4 That there might be persecution of Catholics, with no sense of inconsistency with a
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It also marked the end of press licensing laws, the repeal of which, however, was
quickly followed by various taxes, selective subsidies, and criminal prosecutions for
seditious libel asthe preferred techniques of controlling speech, assembly, and press
in England.' As reflected in his famous refrain, Pope did not put much stock in
structures, forms, written constitutions, or bills of rights. He mocked them all. One
might conclude that, in his dour but well-taken view, all notions relying on mere
parchment provisions - constitutions, bills of rights, and, most of all, naive
aphorisms like those extolling the "rule of law," - are empty notions, arid side
shows promising much but too often honored mostly in the breach.

For Pope, it may have seemed obvious that a parliamentary system, with
nominal separations of power between the legislative, executive, and judicial
departments, even with an enacted bill of rights, may not in fact be more conducive
to liberty or human flourishing than some random alternative. Indeed, he believed
that rule by a single person (a monarch) might be far superior in both respects
depending on whom he or she might be and just how that person embraced a
generous, rather than a narrow, view of "liberty," and, indeed, of life itself. The
pith of it all is simply this: "For Forms of Government let fools contest; Whate'er
is best administer'd is best."6

Judge Learned Hand's career, like Alexander Pope's, also spanned times of
tumult and change. Most notably, aside from the convulsions of the Great

cherished freedom of speech and of the press, had been urged even by John Milton, almost
a half-century earlier, in his famous Areopagitica, the essay in the style of a petition
addressed to Parliament, in 1644. JOHN MILTON, AREOPAGITICA (Sir Richard Jebb ed.,
Cambridge Univ. Press 1918) (1644). Though Milton eloquently called for an end to
licensing of the press, and seemed to call for a much more generous liberty of free speech,
e.g., id. at 58 11.7-10 ("[T]hough all the winds of doctrine were let loose to play upon the
earth, so Truth be in the field, we do injuriously by licensing and prohibiting to misdoubt her
strength."), he emphatically made certain exceptions - beginning with Catholicism itself.
E.g., id. at 60 11.22-24 ("1 mean not tolerated popery, and open superstition, which as it
extirpates all religions and civil supremacies, so itself should be extirpate.").

I See FREDRICK S. SIEBERT, FREEDOM OF THE PRESS IN ENGLAND, 1476-1776, at 305-06
(1952). Following the expiration of the last licensing act in 1694,

[t]he eighteenth-century statesmen saw no reason to revive such obviously
unsavory methods of control as state licensing and printing-trade regulation.
There were other methods, more subtle, more indirect, and therefore less
dangerous. Taxation, subsidization, and prosecution under due process of
law - these were the methods employed by the state to control and regulate the
press during the period between the death of Anne and the Declaration of
American Independence.

Id.; see also 4 WILLIAM BLACKSTONE, COMMENTARIES * 151-52 (extolling the end of press
licensing in 1694, but also endorsing the severe punishment of "any dangerous or offensive
writings ... of a pernicious tendency," or the "making public, of bad sentiments, destructive
of the ends of society," under the common law and various acts of Parliament).

6 POPE, supra note 1, 11.303-04, at 123-24.

[Vol. 11:623
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Depression, it endured the two major periods of domestic political trials of the
twentieth century, each involving fears of Communist subversion in the United
States. The first of these was the period of the original "Red Scare," brought on the
wave of the 1917 Bolshevik Revolution, and lasting through most of the 1920s. 7

The second was a reprise of that first period, played out in the aftermath of World
War II and the specter of the Soviet Union during the fretful years of an often
chilling Cold War.'

Early in that first period, sitting as ajudge on the federal district court in New
York, Learned Hand authored a bold, seminal opinion enjoining the Postmaster of
the City of New York from refusing postal carriage of The Masses, a radical
monthly journal attacking capitalism, and Mother Earth, a magazine that
suggestively praised two radical left-wing figures recently convicted of conspiracy
to resist the draft.9 In granting the injunction requested by the plaintiffs, thus
ordering the U.S. Postal Service to carry the rejected printed materials despite
government objections, Judge Hand construed the then-recent Espionage Act of
191710 invoked by the Postmaster as not reaching the materials in question."' He
held that the Postmaster had erred and could not reject the offending publications. 2

Moreover, in explaining his decision, Learned Hand expressed his view that the
Postmaster's interpretation of the Act was simply not compatible with reasonable
breathing room for dissent in a free country.' 3 Hand would not presume that
Congress meant to foreclose publications of the kind at issue, nor would he raise a
serious question about the constitutionality of the Act of Congress itself."4 It was
overall an excellent opinion, which reflected a generous view of the civil liberty of
political speech and dissent, even as today, we urge other countries to respect as
well.

But our recounting of this case is not complete. For, on appeal, and evidently
unmoved by Judge Hand's eloquent disquisition on the importance of freedom of
dissent and its importance to an open, democratic society, the judges on that court

See Paul Carrington, Fearing Fear Itself, 5 GREEN BAG 2d 375 (2002) (recounting the
repressive events of the 1920s).

8 See Frank Wilkinson, Revisiting the "McCarthy Era": Lookingat Wilkinson v. United
States in Light of Wilkinson v. Federal Bureau of Investigation, 33 LOY. L.A. L. REV. 681
(2000) (recounting the era of the House Committee on Un-American Activities).

' See Masses Pubi'g Co. v. Patten, 244 F. 535 (S.D.N.Y.), rev'd, 246 F.24 (2d Cir.
1917); see also Gerald Gunther, Learned Hand and the Origins of Modern First Amendment
Doctrine: Some Fragments of History, 27 STAN. L. REv. 719 (1975).

1o Espionage Act, ch. 30,40 Stat. 217 (1917).
Masses Publ'g Co., 244 F. at 539-41.

2 d. at 543.
I Id. at 540.

14 Id.

20031
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of appeals unanimously reversed. 5  They held the Postmaster's broader
interpretation, requiring him to sweep these publications from the mail, was
consistent with the broad wording of the Act; they deferred to that interpretation
and effortlessly sustained the postal ban. 6 It was as if, though not intentionally, the
judges of the court of appeals meant to provide a bracing example of what
Alexander Pope had said. Neither the written nature of the First Amendment, its
strong language,' 7 or its prominent placement in the Bill of Rights played any
meaningful role in the concrete outcome of this case. Nor did the constitutional
commitment of the power to set aside acts of Congress when judges find them
inconsistent with the Constitution," or any part thereof, finally help. Indeed, not
even the additional fact that the Constitution grants all federal judges in the United
States an extraordinary degree of tenure and independence' 9 (with less to fear than
judges in many other countries with no similar security of office) made a sufficient
difference in the case.

Slightly more than thirty years later, Judge Hand wrote the opinion in Dennis

'5 Masses Publ'g Co. v. Patten, 246 F. 24 (2d Cir. 1917).
16 Id. The court of appeals rejected the notion that there was any significant First

Amendment question, noting that the Act did not prohibit publication and, thus, did not
violate "the freedom of the press." Id. at 29. The Act merely banned the publication from
the mails, which the court declared Congress had a right to do with materials it might
reasonably regard as "injurious" to the public welfare and, accordingly, Congress could
decline to furnish postal privileges as a means of circulation. Id. at 28-29.

" "Congress shall make no law respecting an establishment of religion, or prohibiting the
free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the
people peaceably to assemble, and to petition the Government for a redress of grievances."
U.S. CONST. amend. I (emphasis added).

'8 The judicial Power of the United States, shall be vested in one supreme Court,
and in such inferior Courts as the Congress may from time to time ordain and
establish .... The judicial Power shall extend to all Cases... arising under this
Constitution, the laws of the United States, and Treaties made, or which shall be
made, under their Authority ....

U.S. CONST. art. III, §§ 1-2 (emphasis added); see also U.S. CONST. art. VI, cls. 2-3:
This Constitution, and the Laws of the United States which shall be made in
Pursuance thereof... shall be the supreme Law of the Land... and all executive
and judicial Officers, both of the United States and of the several States, shall be
bound by Oath or Affirmation to support this Constitution ....

'9 See U.S. Const., art. ill, § I (providing for indefinite tenure, rather than a limited term
of office, for all Article III federal judges, and further providing that, during their tenure,
"Compensation... shall not be diminished." Once appointed by the President and confirmed
by the Senate, Article Ilijudges may serve for life, without fear of retaliatory cuts of pay, and
are subject to removal solely by an arduous process of impeachment by the House of
Representatives, and trial by the Senate. U.S. CONST. art. 1, §§ 2-3. These procedures
literally have never been successfully employed against any justice on the Supreme Court in
more than two hundred years. For the relevant constitutional provision regarding
impeachment, see U.S. CONST. art. 1I, § 4.

[Vol. 11:623
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v. United States,2° for the very court of appeals that had reversed him in 1917 -the
court to which he had since been elevated during the intervening years. And, now
writing for that court in the most famous "Communist conspiracy" case of the 1 950s
and the second "Red Scare," he upheld the conviction of several officers and
members of the Communist Party of the United States, on conspiracy charges under
various sections of the Smith Act,2' which Congress shaped efficiently to achieve
that end.22 The Act made it a crime to advocate the duty or desirability of
overthrowing the government by force or violence, or to circulate any materials that
contained such advocacy, when ajury would be satisfied that it was done with the
requisite intent to bring about the overthrow of the government as speedily as
circumstances would allow.23 Under the Act, such advocacy was a crime, even if
that time was not imminent and ample time might exist to "answer" all such
advocacy with countervailing speech.24 In the view of more committed civil
libertarians of the time, it was not Learned Hand's finest hour.25

On appeal, over the dissents of Justices Black and Douglas, the Court adopted

20 183 F.2d 201 (1950), affd, 341 U.S. 494 (1951).
21 Alien Registration Act of 1940, ch. 439, 54 Stat. 670 (1940).
22 Dennis, 183 F.2d at 234.
23 ld. at 214.
24 Id. at 234.
25 When the case came to the Supreme Court on appeal, Justice William 0. Douglas

described the basic offense for which the defendants had been prosecuted:
So far as the present record is concerned, what petitioners did was to organize
people to teach and themselves teach the Marxist-Leninist doctrine contained
chiefly in four books .... Those books are to Soviet Communism what Mein
Kampf was to Nazism .... [The defendants] are fervent Communists to whom
these volumes are gospel. They preached the creed with the hope that some day
it would be acted upon.

Dennis v. United States, 341 U.S. 494, 582 (1951) (Douglas, J., dissenting). As Justice
Douglas noted: "The record, however, contains no evidence whatsoever showing that the acts
charged, viz., the teaching of the Soviet theory of revolution with the hope that it will be
realized, have created any clear and present danger to the Nation." Id. at 587. For example,
a clear and present danger of such imminence and violence, forthcoming from any of the
activities of the defendants that nothing less than their arrest and prosecution might prevent
its occurrence. Accordingly, in Justice Douglas's own view, absent evidence of any such
imminent danger, consistent with the First Amendment there could be no criminal sanctions
imposed upon the defendants, even assuming they did, indeed, teach their doctrines with a
desire to have them acted upon. Id. at 579-80. Justice Douglas closed his vigorous
dissenting opinion with the following observation, meant perhaps as much for his colleagues,
as for Congress, and for the nation at large: "Vishinsky wrote in 1938 in The Law of the
Soviet State, 'In our state, naturally, there is and can be no place for freedom of speech,
press, and so on for the foes of socialism.' Our concern should be that we accept no such
standard for the United States." Id. at 591 (emphasis added). It was a suggestion only partly
heeded, as serious students of that era well know.

2003]
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Judge Hand's opinion and rejected all of the defendants' First Amendment claims.26

The Court found no inconsistency between the Act as applied and the First
Amendment guarantees of free speech and free press, or of rights of peaceable
assembly, and petition.27 To be sure, eighteen years later, the Supreme Court
reconsidered the doctrine of the case and substituted a much more stringent First
Amendment test, effectively overruling the Dennis case, albeit not expressly. 28 By
then, however, also, the fear of a Communist takeover or other violent domestic
uprising - or even an abortive attempt - was long gone. Moreover, the ease with
which the Supreme Court affirmed the criminal convictions of Eugene Dennis and
others, in the 1950s, was not an aberration merely of that time. Rather, it continued
a pattern that had marked the Court's own decisions from the 1920s,29 and also, in
other respects, from the distresses felt by the country both during and immediately
after World War 11.30

26 See Dennis v, United States, 341 U.S. 494, 510 (1951), aff'g 183 F.2d 201 (1950).
27 See id.
28 See Brandenburg v. Ohio, 395 U.S. 444,447 (1969):

[T]he constitutional guarantees of free speech and free press do not permit a
State to forbid or proscribe advocacy [even] of the use of force or of law
violation except where such advocacy is directed to inciting or producing
imminent lawless action and is likely to incite or produce such action.

The test reformulated by the Court in Brandenburg is very stringent. It requires that the
speaker meant to incite violence or some other serious breach of a valid law to be convicted:
Thus, that such violence or breach of law might foreseeably have resulted from the speech,
and even that it did so result is insufficient to hold the speaker criminally accountable for the
speech he gave. Even supposing it was the express design of-the speaker to incite violence
or some other serious breach of a valid law, if the danger of that action was not "imminent,"
the speaker could not be subject to criminal sanction despite his express intent (i.e., in
speaking as he did, to bring just such action about). The "Brandenburg test" represented the
high water mark of the Supreme Court's First Amendment jurisprudence in the protection of
seditious or subversive political speech. Essentially, Brandenburg enacted the views Justice
Douglas had advanced nearly two decades earlier in his dissent in Dennis. See Dennis, 341
U.S. at 579 (Douglas, J., dissenting).

29 See, e.g., Schenck v. United States, 249 U.S. 47 (1919); Debs v. United States, 249
U.S. 211 (1919); Frohwerk v. United States, 249 U.S. 204 (1919); Abrams v. United States,
250 U.S. 616 (1919). Nor did the pattern vary, in respect to criminal (sedition-type)
prosecutions brought pursuant to various state (rather than federal) laws. See, e.g., Gitlow
v. New York, 268 U.S. 652 (1925) (holding that New York's criminal anarchy statute did not
violate the due process clause); Whitney v. California, 274 U.S. 357 (1927) (upholding the
state criminal Syndicalism Act).

'0 See, e.g., Ex parte Quirin, 317 U.S. 1 (1942) (holding that there is no right to a civil
tribunal before a jury); Hirabayashi v. United States, 320 U.S. 81 (1943) (affirming that a
curfew order is an appropriate exercise of war powers); Korematsu v. United States, 333 U.S.
214 (1944) (upholding a curfew order as an appropriate exercise of war power); In re
Yamashita, 327 U.S. 1 (1946) (affirming the legitimacy of a military commission). These
are not "First Amendment" cases. Rather, they are notable cases rejecting constitutional

[Vol. 11:623
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APPENDIX A

CONSTITUTION OF THE PEOPLE'S REPUBLIC OF CHINA
(1999)"s

PREAMBLE

After waging hard, protracted and tortuous struggles, armed and otherwise, the
Chinese people of all nationalities led by the Communist Party of China with
Chairman Mao Zedong as its leader ultimately, in 1949, overthrew the rule of
imperialism, feudalism and bureaucrat capitalism, won the great victory of the new-
democratic revolution and founded the People's Republic of China. Thereupon the
Chinese people took state power into their own hands and became masters of the
country.

... The people's democratic dictatorship led by the working class and based on
the alliance of workers and peasants, which is in essence the dictatorship of the
proletariat, has been consolidated and developed....

The victory in China's New Democratic Revolution and the successes in its
socialist cause have been achieved by the Chinese people of all ethnic groups, under
the leadership of the Communist Party of China and the guidance of Marxism-
Leninism and Mao Zedong Thought, by upholding truth, correcting errors and
surmounting numerous difficulties and hardships....

The exploiting classes as such have been eliminated in our country. However,
class struggle will continue to exist within certain limits for a long time to come.
The Chinese people must fight against those forces and elements, both at home and
abroad, that are hostile to China's socialist system and try to undermine it.

China's achievements in revolution and construction are inseparable from
support by the people of the world. The future of China is closely linked with that
of the whole world. China adheres to an independent foreign policy as well as to
the five principles of mutual respect for sovereignty and territorial integrity, mutual
non-aggression, non-interference in each other's internal affairs, equality and
mutual benefit, and peaceful coexistence in developing diplomatic relations and
economic and cultural exchanges with other countries ....

7 XIANFA (1999) (official translation), available at http://www.novexcn.com/
prc constitution_ 1999.html. This is merely a selection of some of the articles and provisions
in the lengthy Constitution of the People's Republic of China. The full document runs to 138
articles. The constitution was originally adopted by the Fifth National People's Congress on
December 4, 1982, and was subsequently amended by the Ninth People's Congress on March
15, 1999.

2003]
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This Constitution affirms the achievements of the struggles of the Chinese
people of all nationalities and defines the basic system and basic tasks of the state
in legal form; it is the fundamental law of the state and has supreme legal authority.
The people of all nationalities, all state organs, the armed forces, all political parties
and public organizations and all enterprises and undertakings in the country must
take the Constitution as the basic norm of conduct, and they have the duty to uphold
the dignity of the Constitution and ensure its implementation.

CHAPTER 1. GENERAL PRINCIPLES

Article 5. The People's Republic of China exercises the rule of law, building
a socialist country governed according to law.76 The state upholds the uniformity
and dignity of the socialist legal system. No law or administrative or local rules and
regulations shall contravene the constitution. All state organs, the armed forces, all
political parties and public organizations and all enterprises and undertakings must
abide by the Constitution and the law. All acts in violation of the Constitution and
the law must be investigated. No organization or individual may enjoy the privilege
of being above the Constitution and the law.

Article 22. The state promotes the development of literature and art, the press,
broadcasting and television undertakings, publishing and distribution services,
libraries, museums, cultural centres and other cultural undertakings, that serve the
people and socialism, and sponsors mass cultural activities.

Article 28. The state maintains public order and suppresses treasonable and
other criminal activities jeopardizing state security; it penalizes criminal activities
that endanger public security and disrupt the socialist economy, as well as other
criminal activities; and it punishes and reforms criminals.77

CHAPTER II. THE FUNDAMENTAL RIGHTS AND DUTIES OF CITIZENS

Article 35. Citizens of the People's Republic of China enjoy freedom of

76 This first sentence was added by the 1999 amendment to the constitution. Cf XIANFA
art. 5 (1982).

" Cf XIANFA art. 28 ("The state maintains public order and suppresses treasonable and
other counter-revolutionary activities; it penalizes actions that endanger public security and
disrupt the socialist economy and other criminal activities, and punishes and reforms
criminals.").

[Vol. 1 1:623
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speech, of the press, of assembly, of association, of procession and of
demonstration.

Article 40. The freedom and privacy of correspondence of citizens of the
People's Republic of China are protected by law. No organization or individual
may, on any ground, infringe upon the freedom and privacy of citizens'
correspondence except in cases where, to meet the needs of state security or of
investigation into criminal offences, public security or procuratorial organs are
permitted to censor correspondence in accordance with procedures prescribed by
law.

Article 47. Citizens of the People's Republic of China have the freedom to
engage in scientific research, literary and artistic creation and other cultural
pursuits. The state encourages and assists creative endeavours conducive to the
interests of the people made by citizens engaged in education, science, technology,
literature, art and other cultural work.

Article 51. The exercise by citizens of the People's Republic of China of their
freedoms and rights may not infringe upon the interests of the state, of society and
of the collective, or upon the lawful freedoms and rights of other citizens.

Article 53. Citizens of the People's Republic of China must abide by the
constitution and the law, keep state secrets, protect public property and observe
labour discipline and public order and respect social ethics.

Article 54. It is the duty of citizens of the People's Republic of China to
safeguard the security, honour and interests of the motherland; they must not
commit acts detrimental to the security, honour and interests of the motherland.

CHAPTER Ill. THE STRUCTURE OF THE STATE

Section 1. The National People's Congress

Article 57. The National People's Congress of the People's Republic of China
is the highest organ of state power. Its permanent body is the Standing Committee
of the National People's Congress.

Article 62. The National People's Congress exercises the following functions
and powers:

(1) to amend the Constitution;
(2) to supervise the enforcement of the Constitution;

2003]



WILLIAM & MARY BILL OF RIGHTS JOURNAL

(3) to enact and amend basic statutes concerning criminal offences, civil affairs,
the state organs and other matters;

(4) to elect the President and the Vice-President of the People's Republic of
China;

(7) to elect the President of the Supreme People's Court;

(14) to decide on questions of war and peace; and
(15) to exercise such other functions and powers as the highest organ of state

power should exercise.

Article 64. Amendments to the Constitution are to be proposed by the Standing
Committee of the National People's Congress or by more than one-fifth of the
deputies to the National People's Congress and adopted by a majority vote of more
than two-thirds of all the deputies to the Congress.

Article 67. The Standing Committee of the National People's Congress
exercises the following functions and powers:

(I) to interpret the Constitution and supervise its enforcement;
(2) to enact and amend statutes with the exception of those which should be

enacted by the National People's Congress;

(4) to interpret statutes;

(6) to supervise the work of the State Council, the Central Military
Commission, the Supreme People's Court and the Supreme People's Procuratorate;
[and]

(11) to appoint and remove the Vice-Presidents and judges of the Supreme
People's Court, members of its Judicial Committee and the President of the Military
Court at the suggestion of the President of the Supreme People's Court ....

Section 7. The People's Court and the People's Procuratorates

Article 123. The people's courts in the People's Republic of China are the
judicial organs of the state.

Article 126. The people's courts shall, in accordance with the law, exercise
judicial power independently and are not subject to interference by administrative
organs, public organizations or individuals.

Article 127. The Supreme People's Court is the highest judicial organ. The
Supreme People's Court supervises the administration of justice by the local
people's courts at different levels and by the special people's courts ....

Article 128. The Supreme People's Court is responsible to the National

[Vol. 11:623
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People's Congress and its Standing Committee....

CHAPTER IV. THE NATIONAL FLAG, THE NATIONAL EMBLEM AND THE CAPITAL

Article 136. The national flag of the People's Republic of China is a red flag
with five stars.

Article 137. The national emblem of the People's Republic of China is
Tian'anmen in the centre illuminated by five stars and encircled by ears of grain and
a cogwheel.

Article 138. The capital of the People's Republic of China is Beijing.
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APPENDIX B

CRIMINAL LAW OF THE PEOPLE'S REPUBLIC OF CHINA 78

Article 2. The tasks of the PRC Criminal Law are to use punishment struggle
against all criminal acts to defend national security, the political power of the
people's democratic dictatorship, and the socialist system; to protect state-owned
property and property collectively owned by the laboring masses; to protect citizens'
privately owned property; to protect citizens' right of the person, democratic rights,
and other rights; to maintain social and economic order; and to safeguard the
smooth progress of the cause of socialist construction.

Article 13. All acts that endanger the sovereignty, territorial integrity, and
security of the state; split the state; subvert the political power of the people's
democratic dictatorship and overthrow the socialist system; undermine social and
economic order; violate property owned by the state or property collectively owned
by the laboring masses; violate citizens' privately owned property; infringe upon
citizens' rights of the person, democratic rights, and other rights; and other acts that
endanger society, are crimes if according to law they should be criminally punished.
However, if the circumstances are clearly minor and the harm is not great, they are
not to be deemed crimes.

Article 102. Whoever colludes with foreign states in plotting to harm the
motherland's sovereignty, territorial integrity and security is to be sentenced to life
imprisonment or not less than ten years of fixed-term imprisonment....

Article 103, Whoever organizes, plots, or acts to split the country or undermine
national unification, the ringleader, or the one whose crime is grave, is to be
sentenced to life imprisonment or not less than ten years of fixed-term
imprisonment; other active participants are to be sentenced to not less than three but
not more than 10 years of fixed-term imprisonment; and other participants are to be
sentenced to not more than three years of fixed-term imprisonment, criminal
detention, control, or deprivation of political rights.

Article 105. Whoever organizes, plots, or acts to subvert the political power of
the state and overthrow the socialist system, the ringleaders or those whose crimes
are grave are to be sentenced to life imprisonment, or not less than 10 years of
fixed-term imprisonment; active participants are to be sentenced from not less than
three years to not more than 10 years of fixed-term imprisonment; other participants
are to be sentenced to not more than three years of fixed-term imprisonment,
criminal detention, control, or deprivation of political rights.

Whoever instigates the subversion of the political power of the state and

78 XING FA (1997), translated in Charles D. Paglee, PRC Criminal Law, CHINALAW WEB,

at http://www.qis.net/chinalaw/prclaw60.htm (last updated Apr. 7, 1998).
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overthrow the socialist system through spreading rumors, slandering, or other ways
are to be sentenced to not more than five years of fixed-term imprisonment, criminal
detention, control, or deprivation of political rights; the ringleaders and those whose
crimes are grave are to be sentenced to not less than five years of fixed-term
imprisonment.

Article 106. Whoever colludes with institutions, organizations, or individuals
outside the country and commits crimes stipulated in Articles 103, 104, and 105 of
this chapter are to be heavily punished according to the stipulations in the articles.

Article 111. Whoever steals, secretly gathers, purchases, or illegally provides
state secrets or intelligence for an organization, institution, or personnel outside the
country is to be sentenced from not less than five years to not more than 10 years
of fixed-term imprisonment; when circumstances are particularly serious, he is to
be sentenced to not less than 10 years of fixed- term imprisonment, or life sentence;
and when circumstances are relatively minor, he is to be sentenced to not more than
five years of fixed-term imprisonment, criminal detention, control, or deprivation
of political rights.

Article 128. Whoever violates the regulations governing gun management by
owning or unlawfully possessing, guns and ammunition is to be sentenced to not
more than three years of fixed-term imprisonment, criminal detention, or control;
when the circumstances are serious, to not less than three years and not more than
seven years of fixed-term imprisonment ....

. ,. e

Article 152. Smuggling obscene movies, video tapes, audio tapes, pictures,
books and journals, and other obscene articles for profit or dissemination shall be
punished with imprisonment of more than three years but less than ten years with
fine; for offenses of a serious nature to over ten years of imprisonment or life
imprisonment, with fine or forfeiture of property; for offenses of a less serious
nature to imprisonment or criminal detention or restraint of less than three years,
and with fine.

Article 222. Where, in violation of.the state regulations, an advertisement
owner, advertising agency, or advertisement carrier gives false publicity by taking
the advantage of advertising a commodity or service, and when the circumstances
are serious, he shall be sentenced to not more than two years of fixed-term
imprisonment, criminal detention, and may in addition or exclusively be sentenced
to a fine.

Article 246. Those openly insulting others using force or other methods or
those fabricating stories to slander others, if the case is serious, are to be sentenced
to three years or fewer in prison, put under criminal detention or surveillance, or
deprived of their political rights.

Those committing crimes mentioned above are to be investigated only if they
are sued, with the exception of cases that seriously undermine social order or the
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state's interests.

Article 249. Those provoking ethnic hatred or discrimination, if the case is
serious, are to be sentenced to three years or fewer in prison, put under criminal
detention or surveillance, or deprived of their political rights. If the case is
especially serious, they are to be sentenced to three to 10 years in prison.

Article 277. Whoever uses violence or threat to obstruct state personnel from
discharging their duties is to be sentenced to not more than three years of fixed-term
imprisonment, criminal detention, or control; or a sentence of a fine.

Whoever uses violence or threats to obstruct National People's Congress
deputies, or local people's congress deputies, from discharging their lawful deputy
duties is to be punished according to the preceding paragraph.

Article 287. Whoever uses a computer for financial fraud, theft, corruption,
misappropriation of public funds, stealing state secrets, or other crimes is to be
convicted and punished according to relevant regulations of this law.

Article 290. In cases where crowds are assembled to disturb public order with
serious consequences; where the process of work, production, business, teaching,
and scientific research are disrupted; and where serious losses have been caused,
the ringleaders are to be sentenced to not less than three years but not more than
seven years of fixed-term imprisonment; other active participants are to be
sentenced to not more than three years of fixed-term imprisonment, criminal
detention, control, or deprivation of political rights.

Article 291. In cases where a crowd is assembled to disturb order at stations,
wharves, civil aviation stations, market places, public parks, theaters, exhibitions,
sports grounds or other public places, or a crowd is assembled to block traffic or
undermine traffic order, or resist or obstruct state security administration personnel
who are carrying out their functions according to law, when the circumstances are
serious, ringleaders are to be sentenced to not more than five years of fixed-term
imprisonment, criminal detention, or control.

Article 293. Whoever undermines public order with anyone of the following
provocative and disturbing behaviors is to be sentenced to not more than five years
of fixed-term imprisonment, criminal detention, or control:

(4) creating a disturbance in a public place, causing serious disorder.

Article 296. Whoever holds an assembly, parade, demonstration without
application in accordance with the law or without authorization after application,
or does not carry it out in accordance with the beginning time and ending time,
place, and road as permitted by authorities concerned, and refuses to obey an order
to dismiss, thereby seriously sabotaging social order, those personnel who are in
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charge and those who are directly responsible are to be to be sentenced to not more
than five years of fixed-term imprisonment, criminal detention, control or deprived
of political rights.

Article 299. Whoever purposely insults the national flag, national emblem of
the PRC in a public place with such methods as burning, destroying, scribbling,
soiling, and trampling is to be to be sentenced to not more than three years of fixed-
term imprisonment, criminal detention, control or deprived of political rights.

Article300. Whoever organizes and utilizes superstitious sects, secret societies,
and evil religious organizations or sabotages the implementation of the state's laws
and executive regulations by utilizing superstition is to be sentenced to not less than
three years and not more than seven years of fixed-term imprisonment; when
circumstances are particularly serious, to not less than seven years of fixed-term
imprisonment.

Article 311. Whoever refuses to provide information, when the state's public
security organs look into relevant situations and collect relevant evidence from him,
about other people who he clearly knows have conducted criminal espionage
activities is to be sentenced to not more than three years of fixed-term
imprisonment, criminal detention, or control if the circumstances are severe.

Article 378. Those who create rumors and undermine the morale of the armed
forces are to be sentenced to not more three years of fixed-term imprisonment,
criminal detention or control. In serious cases, those law offenders are to be
sentenced to more than three years but less than 10 years of fixed-term
imprisonment.

Article 432. Those who leak military secrets by design or by accident in
violation of laws and regulations on protecting state secrets shall be sentenced to
not more than five years in prison or criminal detention if the circumstances are
serious. If the circumstances are especially serious, they shall be sentenced to not
less than five years and not more than 10 years in prison.
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APPENDIX C

REGULATIONS FOR THE IMPLEMENTATION OF THE LAW
OF ASSEMBLY, PROCESSION AND DEMONSTRATION OF THE

PEOPLE'S REPUBLIC OF CHINA 79

Article 7. Assembly, procession or demonstration falls under the jurisdiction
of local city or county public security bureaus or urban public security sub-bureaus.

Article 9. The individual responsible for staging an assembly, procession or
demonstration shall submit in person a written application to the competent public
security organs, as stipulated in Article 7 of these regulations.

Article 10. Upon receiving an application for staging an assembly, procession
or demonstration, the competent public security organs shall promptly conduct
investigations and then deliver a written decision, within a certain legal time limit,
stating whether or not permission has been granted. The written decision shall
contain a clear description of what has been approved and provide reasons for
denying permission.

Article 14. If the organizers of a rally, procession or demonstration want to
petition against a competent public security organ's decision of disapproval, they
may apply within three days after they receive the letter of disapproval to a people's
government at the same level for a reexamination of the case. Within three days
after the application for re-examination is received, the people's government should
decide whether to maintain or overrule the competent public security organ's
decision and forward a "letter of decision on the reexamination of an application for
the holding rally, procession or demonstration" to the organizers of the scheduled
rally, procession or demonstration, with a copy of the letter sent to the competent
public security organ. The re-examination decision made by the people's
government must be carried out by the competent public security organ and the
organizers of the scheduled rally, procession or demonstration.

Article 22. People in charge of an assembly, procession or demonstration must
maintain order and shall stop other people from joining the assembly, procession
or demonstration. If the latter ignore the caveat, they shall immediately inform the
people's police personnel maintaining order on the scene. The people's police shall
stop those people after they are advised of the situation.

Regulations for the Implementation of the Law of. Assembly, Procession and
Demonstration (June 1992), translated in Charles D. Paglee, Regulations for the
Implementation of the Law ofAssembly, Procession and Demonstration, CHINALAW WEB,
at http://www.qis.net/chinalaw/prclawl 13.htm (last updated May 1, 1998).
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Article 23. People's police have the right to put an immediate stop to any illegal
assembly, procession, demonstration or incident that endangers public security or
seriously disrupts social order, during an assembly, procession or demonstration as
stipulated in Article 27 of the "Law of Assembly, Procession and Demonstration."

They shall order the crowd to disperse if their warning is ignored. Through the
use of a loudspeaker or by shouting, they shall advise people on the scene to leave
the area through designated passages within a specified time. If the people do not
leave the area within the specified time, personnel in charge of people's police on
the scene have the right to forcibly disperse the crowd by issuing warnings or by
resorting to other police means in accordance with relevant state regulations. They
may lead away or immediately detain those people who remain on the scene.

Article 32. The right to interpret specific questions in the application of this
law resides with the Ministry of Public Security.
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APPENDIX D

REGULATION GOVERNING VENUES FOR RELIGIOUS
ACTIVITIES"

Article 1. In order to protect normal religious activities, safeguard the legal
rights of venues for religious activities and facilitate the management of venues for
religious activities, the following regulations have been formulated in conformity
with the Constitution.

Article 2. For the purposes of this regulation, "venues for religious activities"
refers to monasteries, temples, mosques, churches and other fixed venues.

Registration is required for the establishment of a venue for religious activities.
The registration procedure will be decided by the Religious Affairs Bureau of the
State Council.

Article 4. Venues for religious activities should set up a management system.
Religious activities undertaken in these venues should comply with the laws and
regulations. No person shall be permitted to make use of any such venue to
undertake activities which harm national unity, ethnic unity, or the social order,
harm citizens' health or obstruct the national educational system.

Venues for religious activities shall not be controlled by persons or
organizations outside China.

Article 11. Relevant units or persons who, within the premises of a venue
administered by a religious venue, build or renovate buildings, set up commercial
or social service enterprises or hold a display or exhibition or make films or
television programs, etc., are required to secure the permission of the management
team of the religious venue in question and that of the Religious Affairs Bureau of
the People's Government at or above county level before applying to the
departments concerned.

Article 14. If a religious venue violates the stipulations of this regulation, the
Religious Affairs Bureau of the People's Government at or above county level may
apply penalties according to the seriousness of the case, issue a warning, halt
activities, or rescind registration. If the case is especially serious, it may be
submitted to the corresponding level of the People's Government, which may ban
the venue.

Article 1& The People's Government at the provincial, autonomous region and
municipality level may, in compliance with this regulation, formulate practical
measures on the basis of local realities.

o Regulation Governing Venues for Religious Activities, translated in Charles D. Paglee,
Regulation Governing Venues for Religious Activities, CHINALAW WEB, at
http://www.qis.net/chinalaw/prclaw I I O.htm (last updated May 1, 1998).
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Article 19. Interpretation of this regulation lies with the Religious Affairs
Bureau of the State Council.


