William & Mary Journal of Race, Gender, and Social Justice

Volume 4 (1997-1998)
Issue 1 William & Mary Journal of Women and Article 6
the Law

December 1997

"MY GOD!" Is This How a Feminist Analyzes Excited Utterances

Randolph N. Jonakait

Follow this and additional works at: https://scholarship.law.wm.edu/wmjowl

b‘ Part of the Evidence Commons

Repository Citation
Randolph N. Jonakait, ‘MY GOD!" Is This How a Feminist Analyzes Excited Utterances, 4 Wm. &
Mary J. Women & L. 263 (1997), https://scholarship.law.wm.edu/wmjowl/vol4/iss1/6

Copyright ¢ 1997 by the authors. This article is brought to you by the William & Mary Law School Scholarship
Repository.
https://scholarship.law.wm.edu/wmjowl


https://scholarship.law.wm.edu/wmjowl
https://scholarship.law.wm.edu/wmjowl/vol4
https://scholarship.law.wm.edu/wmjowl/vol4/iss1
https://scholarship.law.wm.edu/wmjowl/vol4/iss1
https://scholarship.law.wm.edu/wmjowl/vol4/iss1/6
https://scholarship.law.wm.edu/wmjowl?utm_source=scholarship.law.wm.edu%2Fwmjowl%2Fvol4%2Fiss1%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/601?utm_source=scholarship.law.wm.edu%2Fwmjowl%2Fvol4%2Fiss1%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholarship.law.wm.edu/wmjowl

REVIEW

“MY GOD!”. IS THIS HOW A FEMINIST ANALYZES EXCITED
UTTERANCES?

RANDOLPH N. JONAKAIT

I. INTRODUCTION

In “MY GOD!”: A Feminist Critique of the Excited Ultterance
Exception to the Hearsay Rule, Professor Aviva Orenstein contends
that “evidence law must be modified to address the disparity
between RTS [rape trauma syndrome] and the current structure of
the excited utterance [hearsay] exception.” She would expand the
exception to include a “[s]exual violence survivor’s statement,” by
which she means, “[a] statement concerning a sexual assault, made
by the survivor concerning the event or its effect on the survivor.”

While it may be that more hearsay from rape claimants should
be admitted into trials, Orenstein’s proposal is based upon miscon-
ceptions of evidence law and upon incomplete and misleading
empirical data. Her proposal would do little to correct the problems
she identifies and, at the same time, it could lead to profound
changes in evidence doctrine, which she does not recognize. While
her analysis is supposedly driven by feminist principles and
methods, she uses them haphazardly. The unintended conse-
quences, if these principles were taken seriously, could be particu-
larly dangerous for feminism.

II. HEARSAY, ADMISSIBILITY, AND CREDIBILITY

Orenstein states that those who are raped often delay in
reporting the violence. Because of that delay, such statements are
not admissible as excited utterances, a hearsay exception which
permits otherwise inadmissible hearsay to be admitted if it was
made under the stress of a startling event.? The justification for

1. Aviva Orenstein, “MY GOD!": A Feminist Critique of the Excited Utterance Exception
to the Hearsay Rule, 85 CAL. L. REV. 159, 211 (1996). Even in advance of its publication, this
article received praise. See Andrew E. Taslitz, Patriarchal Stories I: Cultural Rape Narra-
tives in the Courtroom, 5 S. CAL. REV. L. & WOMEN’S STUD. 387, 393 n.23 (1996) (Orenstein’s
article is “a superb first effort at crafting a feminist approach to evidence issues . . ..").

2. Orenstein, supra note 1, at 213.

3. See FED. R. EVID. 803(2) (permiting the admission of hearsay “relating to a startling
event or condition made while the declarant was under the stress of excitement caused by
the event or condition”). ’

263
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this exception, Orenstein notes, is that statements precipitated by
external startling events are made without reflection. Since reflec-
tive capacity is necessary for fabrication, excited utterances do not
suffer from the danger of insincerity.* All of that is accepted doc-
trine, but then Orenstein concludes that because excited utterances
are thought to be sincere and because the rape victim’s delayed re-
port does not qualify for the exception, a rape victim’s credibility is
thereby denigrated.

In requiring an excited and near-immediate response from the
victim, evidence law implicitly dismisses those who do not fit
the fixed pattern of credibility. The structure of the rules
insinuates that a reaction to a traumatic event that deviates
from this prototype marks the declarant as unnatural, sneaky,
vindictive, or otherwise unreliable.®

Orenstein comes to this conclusion, which leads to her proposal to
admit rape claimants’ hearsay, because she has mistaken concep-
tions regarding the hearsay framework and does not understand
how credibility is determined in trials.

Professor Orenstein states that “the primary argument against
hearsay evidence rests upon the assumption that it is dangerously
unreliable.”® Hearsay may suffer from sincerity, narration, percep-
tion, or memory problems, but, she says, “[a]lthough these ‘hearsay
dangers’ are also present in live testimony, they are diminished by
the availability of cross-examination.”” Since hearsay, however, is
presented without contemporaneous cross-examination, the hearsay
dangers are not diminished, and hearsay is unreliable.

Orenstein’s analysis is wrong. Hearsay is not inadmissible
because it is unreliable, and cross-examination does not make
testimony trustworthy. What I say to the store clerk, colleagues,
friends, my spouse, my daughter, my minister, or the registrar is
not all dangerously unreliable nor is what I am told by others. Such
statements could be hearsay if offered in court, but they are not
alarmingly untrustworthy. If that were true, society, commerce,
religious and social organizations, and families could never
function. On the other hand, not everything said in regular
intercourse is correct either. Some of what is said outside the
courtroom is true, and some is not. When a statement’s trustwor-

4. Orenstein, supra note 1, at 173.
5. Id. at 203.

6. Id. at 192-93.

7. Id. at 167. .
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thiness is important to us, we have to judge its validity; we have to
make judgments, consciously or not, about sincerity and memory
and so forth. We develop methods for this in our everyday lives.

These customary credibility determinants, however, may not be
available in the artificial, formal courtroom world. Instead, in
court, we rely on cross-examination to provide information so that
the statements’ accuracy can be judged. When assertions are made
in court, we believe, or hope, that because of cross-examination, the
jury can judge the worth of what it hears. We expect an adversary
to bring out information that would indicate why a statement
should not be taken at face value. In contrast, when assertions are
made out of court, not subject to contemporaneous cross-examina-
tion, we do not have confidence that the jury will receive the
information to assess the statement.?

Neither cross-examination nor an oath makes trial testimony
trustworthy. Everything said at a trial, even though subject to
cross-examination, could not be reliable or there would be no factual
dispute to resolve. We expect witnesses to differ at trial, but we
hope that the trial presents information with which to analyze
contradictions, inconsistencies, and deficiencies. “Cross-examina-
tion’s central role is not to make evidence reliable. Instead, the
adversary is given the opportunity to test and challenge the
evidence in front of the jury so that jury will have all the informa-
tion necessary to best assess what weight the evidence should be
given.” The concern regarding hearsay is not that it is unreliable,
but that it cannot be properly evaluated.

8. See Randolph N. Jonakait, The Subversion of the Hearsay Rule: The Residual
Hearsay Exceptions, Circumstantial Guarantees of Trustworthiness, and Grand Jury
Testimony, 36 CASE W. RES. L. REV. 431, 434 (1986).

When the assertion is made in court, the trier makes these assessments with

information in addition to the words of the declarant. An oath is given to the

witness, and the trier of fact observes his demeanor. Cross-examination,

however, is the most potent source of information about the assertion’s worth.

The declarant’s adversary has a motive to explore ambiguities in the statement,

to expose insincerity, reveal a flawed memory, or uncover a faulty perception.

The rule against hearsay is inextricably linked with the belief that cross-

examination can demonstrate the debilities of an assertion. When an assertion

is hearsay, it is not subject to contemporaneous cross-examination in front of

the trier of fact. Hearsay is barred because the trier is unable to properly

evaluate the hearsay assertions.
See also FED. R. EVID. art. VIII advisory committee’s introductory note (“The belief, or
perhaps hope, that cross-examination, is effective in exposing imperfections of perception,
memory, and narration is fundamental.”) (citing Edmund M. Morgan, Foreward to AMERICAN
LAW INSTITUTE, MODEL CODE OF EVIDENCE 37 (1942)).

9. Randolph N. Jonakait, Restoring the Confrontation Clause to the Sixth Amendment,
35 UCLA L. REV. 557, 587-88 (1988).



266 WILLIAM & MARY JOURNAL OF WOMEN AND THELAW [Vol. 4:263
Although we have a rule declaring hearsay inadmissible,'® not
all hearsay, of course, is inadmissible. Hearsay exceptions abound.
Sometimes the conditions under which an assertion is uttered
eliminate or lessen the possibilities of the hearsay dangers. When
the hearsay concerns are reduced, the chances that a particular
assertion is reliable are greater than for hearsay generally.
Accepting such statements on their face is less likely to lead to a
misevaluation than for hearsay generally. Cross-examination
- concerning such statements is less likely to reveal information to
the jury useful for judging validity than it is for hearsay generally
because something, supposedly, is already known about one or more
of the hearsay dangers. Consequently, good reasons exist to admit
that hearsay even though hearsay generally is not admitted.!!

Statements qualifying as excited utterances are at least
theoretically thought to be more reliable than hearsay generally.
The same, of course, is true for other admissible hearsay, but what
is thought reliable is the assertion, not the declarant. We do not
exclude hearsay falling within an exception because the declarant
is untrustworthy nor do we admit inadmissible hearsay because its
declarant is reliable. If the exception’s rationale is correct, the
excited utterance from the known liar is still unlikely to be a lie
because the speaker spoke while his reflection was stilled, and
therefore he was unlikely to be lying. Although an exception may
deem a class of statements more reliable than hearsay generally
and create an exception for that class, the exception says nothing
about the declarant’s general credibility.

An exception does not indicate that statements outside its
boundaries or their makers are untrustworthy. If either the
hearsay rule, or its exceptions, labeled inadmissible hearsay
producers unreliable, the rules would be labeling everyone unreli-
able. Witnesses routinely make out-of-court statements about
their testimony’s subject matter that do not qualify as excited
utterances because they are not made under the stress of a startling
event. Such assertions have probably been made to spouses,
friends, roommates, children, parents, and lawyers. If somehow
evidence law brands these declarants untrustworthy, then everyone
is unreliable.

It is only because Orenstein misunderstands these basic
hearsay dynamics that she concludes that evidence law brands

10. See FED. R. EVID. 802.
11. No one rationale can explain all the hearsay exceptions. See Jonakait, supra note
8, at 470 (discussing rationale for hearsay exceptions).
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those who utter hearsay that is not within the excited utterance
exception untrustworthy or liars. “The excited utterance exception
. . implicitly deems such statements and, arguably, those who
uttered them, more reliable. As a logical matter, the exception also
denigrates statements outside its purview, deeming such state-
ments, and the speakers who made them, insufficiently trustwor-
thy.”'? Orenstein’s analysis also rests on mistaken assumptions
when she suggests that the excited utterance exception assumes
that those who do not react to stress in a prescribed fashion are
liars. Thus, she asks about the excited utterance exception: “Why
does the law assume that everyone manifests stress in the same
way? Who is likely to report immediately? Why do some people
delay? Why is such delay assumed to be evidence of lying?’*®

The rationale for the excited utterance exception is not a
description or prescription for how trustworthy people do or ought
to react to stress. While the rationale is that unreflecting asser-
tions made in response to startling events are likely to be sincere,
that rationale makes no assumptions about how people generally
react to such events or even how often people react to a startling
event by blurting out a statement. The rationale is only that if
people do so react, the resulting utterance is likely to have a
lessened sincerity danger and, therefore, can be admitted. The
legitimate question for the exception is not how often people
respond to stress by making unreflecting assertions, but when they
do, is it trustworthy?™ If such declarations are trustworthy, it is of
no consequence that only one in a thousand times does stress
produce such a reaction.

This is no different, for example, from business records.!® That
exception makes no assumption about how records are made and
kept. If, however, they are made and kept in a certain way, they
fall within the hearsay exception. That only a fraction of all records
qualify as business records hardly means that the business record
exception is wrong or that it needs expansion. Furthermore, the
business records doctrine neither implies nor states that records not

12. Orenstein, supra note 1, at 198.

13. Id.

14. Cf. id. at 203.
[W]e must question why a reaction to stress that is at odds with women’s
documented experience is nevertheless venerated by evidence law. Part of the
answer lies in the fact that although the excited utterance does not describe the
experience of women who have suffered rape or other sexual violence, it does
comport with society’s expectations of survivors of sexual violence.

Id. (emphasis in original).

15. FED. R. EVID. 803(6).
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falling with the exception are lies. Similarly, the doctrine neither
implies nor states that the makers of non-qualifying records are
untrustworthy. For example, evidence law does not say that
because my notation that a retailer delivered me a damaged
television is inadmissible that I should not be believed when I
assert it.

It may be, as Orenstein maintains, that raped women who are
calm after the attack are disbelieved.’® Evidence law, however,
does not cause this disbelief.!” Evidence law admits or excludes
evidence; it does not believe or disbelieve witnesses. Jurors gauge
credibility.’® Of course, there is a connection between a juror’s
belief and what the evidence admits. . What a juror does not hear,
she cannot believe.”® If a victim could not testify about the rape
because she delayed in reporting, evidence law would, in effect, be
labeling her not credible. That, however, does not happen. The
victim can testify about the rape, just as I can testify about the
damaged television I received, even if my notation about it is
inadmissible.

Even so, Orenstein claims that victims are denigrated because
delayed reports of rapes are not admissible as excited utterances.
If so, victims should seem more credible when jurors learn about
delayed reports. Orenstein, however, contends that both judges and
juries are less likely to believe the victim when they learn that she
delayed in reporting the rape. Orenstein asks, “Why is such delay
assumed to be evidence of lying?’®

16. See Orenstein, supra note 1, at 203-04 (stating that rape victims who are calm after
the assault are “disbelieved because they do not fit the expectation that a sincere woman
genuinely wronged would cry out immediately”).
17. Cf. Katherine A. Baker, Once a Rapist: Motivational Evidence and Relevancy in Rape
Law, 110 HARV. L. REV. 563, 565 (1997).
[E]mpirical analysis of the social norms surrounding rape suggests that rules
of evidence may be ill-equipped to overcome a normative system that resists
punishing rape. Contrary to popular belief, much of the difficulty with securing
rape convictions stems not from an evidentiary problem of credibility, but from
a normative problem of dessert.

Id.

18. Cf Rosemary C. Hunter, Gender in Evidence: Masculine Norms vs. Feminist Reforms,
19 HARV. WOMEN'S L. J. 127, 127 (1996) (“Cutting across the specific treatments of women’s
problematic encounters with the judicial system are two main themes: admissibility and
credibility.”).

19. Cf. Holly Maguigan, Cultural Evidence and Male Violence: Are Feminist and
Multiculturalist Reformers on a Collision Course in Criminal Courts?, 70 N.Y.U. L. REV. 36,
61 (1995) (contending that if cultural information can affect notions of blameworthiness, then
access to cultural information and fundamental issues of blameworthiness “are clearly
connected, because finders of fact and sentencers must have the information in order to
adjudicate blameworthiness fairly in plea negotiations and at trials”).

20. Orenstein, supra note 1, at 198.
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If jurors find victims less credible when reports are delayed, the
jurors must be learning about the reports, and they do. The defense
introduces such evidence with hopes that the delayed reports will
damage the credibility of the alleged rape victim.”? Orenstein
argues that the excited utterance exception should be expanded to
admit delayed reports so that a victim’s credibility would not be
unfairly denigrated, but under present law, the jurors already learn
about these reports. Her proposal would accomplish almost
nothing. Changing a hearsay exception may determine whether
jurors hear about a delay during direct examination or cross
examination. There is no reason to think that how or when the
jurors learn this information will change their attitudes about the
inferences to be drawn from the delay itself. ‘This is the crucial
issue never recognized by Orenstein. It is not evidence law
preventing jurors from hearing about delayed reports that causes
victims to be regarded skeptically. They are regarded skeptically
because of societal attitudes as reflected in jury deliberations.?

One of Orenstein’s own examples illustrates this point. She
refers to “the Anita Hill-Clarence Thomas hearings to demonstrate
how delay in reporting hurts women’s credibility. The senators,
and even Thomas himself, relied on Hill’s delay to question her
memory, perception, and motives.”® If Hill's credibility was
questioned, it was not because she was prevented from stating
when or why she complained. As an evidentiary matter, her hear-
say was admitted, as Orenstein believes such hearsay should be.
Even so, some people, because that complaint was delayed, drew
negative inferences. Such conclusions came not from an evidence

21. See Taslitz, supra note 1, at 447 (noting that a common defense strategy in rape cases
is to establish the crime was not promptly reported).

22. Cf. Kit Kinports, Evidence Engendered, 1991 U. ILL. L. REV. 413, 435 (“[JJudges
seldom find witnesses incompetent to testify; any gender bias in perceptions of credibility is
therefore likely to have its greatest impact when the jury is deliberating, and not when the
judge is determining competency.”) (citing FED. R. EVID. 601 advisory committee’s notes).

23. Cf. Baker, supra note 17, at 587. Baker reviews studies showing ’

that sixty-six percent of one sample group believed that women’s behavior or
appearance provokes rape. Thirty-four percent believe that “women should be
held responsible for preventing their own rape.” Another study found that
“most respondents, including victims, saw women'’s behavior and/or appearance
as the second most frequent cause of rape.” A more recent survey of 500 adult
Americans found that thirty-eight percent of men and thirty-seven percent of
women believe that a woman is partly to blame for her own rape if she dresses
seductively. Given these perceptions, a victim's credibility may well be
irrelevant — many jurors are going to blame her anyway.

24. Orenstein, supra note 1, at 206 (citing Kim Lane Schepple, Just the Facts Ma'am:
Sexualized Violence, 37 N.Y.L. SCH. L. REV. 123, 149 (1992)).
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Litigators would try to predict how evidence law would be applied
by each trial judge. Every courtroom, even more than now, would
have its own evidence law. This unrecorded law would be hard to
determine. In a desire to simplify, one complexity would be
supplanted by another.”

Orenstein also states that “a feminist method can question the
hearsay rule for its resulting loss of information and silencing of
voices outside the formal courtroom setting.””® She continues that
“[m]uch excluded hearsay evidence consists of informal communica-
tion — gossip, casual statements to friends . . ..” and, since such
hearsay has been a traditional way for women to communicate and
learn about the world, “[t]he hearsay prohibition . . . sacrifices
potentially useful information packaged in a form familiar to and
comfortable for women.”™

The consequences of this feminist concern, which Orenstein
does not explore, could be far-reaching. For example, the maxim
concerning the loss of information from informal communication
_ suggests that the general ban on character evidence should not
exist, for what is a reputation if it is not gossip and casual state-
ments among friends? Indeed, taking this principle seriously
suggests that rape-shield laws should be reversed.

Feminists also ought to examine carefully the consequences of
unleashing voices silenced by the hearsay rule. Orenstein wants
the jury to hear the rape victim’s voice, but in fact the jury now
generally hears it because victims testify.

The voice often not heard at trials, however, is the criminal
defendant’s. This perhaps is not caused by the hearsay rule.
Maybe the defendant’s voice is stilled because he exercises his right
against self-incrimination and because evidence doctrines allow the
jury to hear about past crimes and misdeeds only if he testifies.
Without the hearsay rule, however, the jury would regularly hear
this frequently absent voice. If feminism is truly concerned about
the loss of hearsay and inaudible voices, it should be advocatmg to
make hearsay from the accused admissible.®

77. Cf. id. at 425 (“Although the law of evidence can be made less inaccessible and
therefore less hierarchical by eliminating some of the needless complexity in the rules, the
most straightforward approach to evidence would be to give the judge or jury complete
discretion, which is problematic . . . .").

78. Orenstein, supra note 1, at 194.

79. Id. at 194-95.

80. Similarly, if these feminist principles were seriously held, feminists should try to
narrow privileges. Privileges, like the hearsay rule, mute voices. People still testify, but the
whole story is not presented; the information lost is, in fact, generally hearsay; and for a
privilege like the rape counselor privilege, that muted hearsay voice is a woman’s. Cf.
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VI. FEMINIST PRINCIPLES AND FEMINIST POLITICS

Broad principles intended to be widely and neutrally applied,
however, do not really seem to drive this proposal.®! If they did,
Orenstein would show more concern for consequences. Instead,
Orenstein’s goal seems to be the inclusion of specific information in
a specific context. She would like to be able to admit the victim’s
supporting hearsay in sexual assault trials. The real engine is the
desire to shift the balance in rape trials.®?> The foundation of her
proposal is not principles, but politics.®®

That motive, instead of being hidden as if unworthy, should be
recognized.* There is nothing wrong with advocating a power shift

Kinports, supra note 22, at 440 (“As a general matter, privilege rules might be seen as
furthering feminist principles because they value the preservation of relationships over the
admission of relevant evidence.”).
81. Cf. Stephen J. Schulhofer, The Feminist Challenge in Criminal Law, 143 U. PA. L.
REv. 2151, 2153-54 (1995).
[B]road propositions do not solve concrete cases; or they solve too many case
very poorly. . . . Despite the undoubted importance of theoretical insight, the
most effective tools of reform at the present juncture are likely to be eclectic
and atheoretical, and the most effective feminist scholarship is likely to be one
that attends to the complexities of specific institutions and procedures. What
is needed, I suggest, is a feminism of particulars, a recognition that real
solutions are likely to lie deeply embedded in the details.
82. Orenstein comes closest to acknowledging that a power shift is her real goal when she
says that feminists “argue that any attempt to identify neutral reality or objective truth is
fruitless, and that the assumptions underlying the goals of objectivity and neutrality are not
only unfounded, but inevitably reflect gender power differences.” Orenstein, supra note 1,
at 189. If a feminist holds these views, then she would not advocate changing evidence rules
to allow trials to move towards neutral reality or objective truth because that could not be
done. The rules should be modified only to alter a gender power difference. Accepting this
position is dangerous for feminism because this view indicates that there is no reason to
believe a woman is telling “the truth” when she says that she was raped. See Mary I.
Coombs, Telling the Victim’s Story, 2 TEX. J. WOMEN & L. 277, 280 n.9 (1993).
When I refer to women’s ‘true stories’ I am claiming, first, that women’s
assertions that they were sexually violated are almost always an accurate
representation of what they felt. I thus reject the broadest versions of
postmodern feminism that seem to assume that all descriptions are linguistic
constructions with no clear linkage to material reality.

Id.

83. In using the term “politics” here I am following Robert Mosteller who describes “the
increasing impact of political influences on evidence law.” Robert P. Mosteller, Syndromes
and Politics in Criminal Trials and Evidence Law, 46 DUKE L.J. 461, 465-66 (1996). He goes
to say, “Political’ is a broad term that includes not only the exercise of self-interested power
by groups but also the process by which a moral component may be identified and
incorporated into the law.” Id. at 465 n.15.

84. Orenstein states, “Feminist method[s] seek . . . to examine how purportedly neutral
rules may discriminate against women.” Orenstein, supra note 1, at 162. She argues that
the purportedly neutral excited utterance exception discriminates against women.
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in rape trials.®® Certainly the historic balance was wrong, and
perhaps it still is. Indeed, only if we forthrightly advocate the
change can we confront the truly crucial questions that Orenstein
does not face. Are the scales wrongly tilted in rape trials, and if so,
is this a good way to alter them?%¢ ,

Acknowledging the motivation can also help prevent unantici-
pated results. When we just seek to alter the balance of power in
specific kinds of cases, we can cabin the consequences. The reform
is naturally limited to the defined set. When, however, it is
contended that general principles and methods compel a change,

Subsequently, she suggests a remedy. While she does not see the excited utterance exception
as gender neutral because of its discriminatory impact, she pronounces that her proposal,
whose goal is to admit more hearsay from women, is gender neutral. She asserts that this
is because
in the tradition of the evidence rules, the proposal is gender neutral. Rape
Trauma Syndrome is based on Post-Traumatic Stress Syndrome generally, and
there is reason to believe that men experience rape and other sexual violence
as traumatic and may, because of shame, exhibit many of the less powerful
speaking styles associated with women.
Id. at 218. She comes to the contradictory position that a rule neutral on its face is
discriminatory because it adversely affects women, even though it may also affect some men
in the same way, but a remedy is neutral even if it primarily aids women because it also aids
some men. Such contradiction disappears if she acknowledges that it is not neutral
principles driving the proposal, but a desire to alter a power balance. '
85. Professor Mosteller suggests one reason that the battered woman’s syndrome has
been widely admitted, even though its scientific basis is not as strong as other evidence that
is often excluded, is “politics. Society has arrived at a basic political judgment: the balance
of advantage should be shifted in litigation in favor of battered women who respond violently
to their batterers.” Mosteller, supra note 82, at 485.
86. Cf. David P. Bryden & Roger C. Park, “Other Crimes” Evidence in Sex Offense Cases,
78 MINN. L. REV. 529, 583 (1994).
If one thinks of rape as a crime similar to other violent felonies, comparable to
homicide or nonsexual assault, for example, one is more likely to accept the idea
that the character reasoning rules should be consistent across various crimes.
If one regards rape as a society-defining crime, part of a system of oppression
that promotes male supremacy, then one may think that the need to increase
the conviction rate is greater than the need to maintain consistency across the
law of character evidence and greater than the need to avoid speculative
dangers of prejudice in the fact-finding process. As usual, beliefs about
substance overwhelm beliefs about process.

Id. See also Nance, supra note 30, at 12-13. Nance states that the arguments for the special

need for evidence of prior sexual assault can mean two different things:

On the one hand, they can mean that there is a special need to suppress
sexual assault. Before that can be accepted as an argument for admitting
evidence, one must answer the question of why the best way to suppress a
given type of crime is by making it easier to convict that class of defendants, as
opposed, for example, to stiffening penalties or otherwise encouraging
prosecutions . . . .

On the other hand, the argument from special need can be aimed at the
peculiar epistemic features of the cases under consideration.

Id.
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others may actually take those principles and methods seriously
and apply them elsewhere. When we offer principles to justify
political decisions, reform can spring out of its initial confines into
unforeseen territories.®’

For example, Orenstein’s reliance on rape trauma syndrome
has far-ranging implications.®® Although she never commits herself
as to what RTS is, Orenstein suggests that RTS is a form of the
more general post-traumatic stress disorder, whose precipitating
cause may be any kind of traumatic stress, not just sexual
violence.®® If RTS justifies her proposal, but RTS is simply a form
of PTSD, then the proposal should be extended to any statement
about the possible cause of PTSD by one who could be suffering
PTSD.%

Such an extension would greatly change our litigation. It
should mean that the hearsay about the incident for anyone who
suffered violence, or perhaps the threat of violence, should be
admissible. This would cover robbery and assault victims and tort
and products liability claimants. Indeed, when an accused has been
hurt in the incident, his hearsay, too, should become admissible.”

Furthermore, post-traumatic stress disorder can result from
trauma not leading to physical injury. Events causing psychic
dread alone can trigger the condition.?”” A soldier in combat who is

87. See Mosteller, supra note 82, at 498. “I would be distressed if these problematic
aspects of BWS evidence were extended indiscriminately to other areas . .. .” Id. He
concludes,
I now return to a key consideration — the consequences of an acknowledgment
that politics have played a role in shaping evidence law regarding the admission
of BWS evidence. I suggest that such recognition is likely to yield one specific
benefit: it will inhibit the expansion of the principles developed in battered
woman self-defense cases to more problematic situations.

Id. 509-10.

88. Since the proposal covers every statement made by a rape claimant whether that
person is then manifesting RTS or not, it seems impossible for RTS to justify the proposal.

89. “Rape Trauma Syndrome is based on Post-Traumatic Stress Syndrome gen-
erally ....” Orenstein, supra note 1, at 218. “In 1980, the American Psychiatric Association
incorporated post-traumatic stress disorder (PTSD) into the Diagnostic and Statistical
Manual of Mental Disorder. While not mentioned by name in either DSM-III or DSM-III-R,
rape trauma syndrome has been explicitly recognized as a classic form of PTSD.” Stefan,
supra note 69, at 1295.

90. Of course, just as there is no requirement that the declarant be suffering RTS for the
hearsay to be admitted under Orenstein’s proposal, there should be no need for other
declarants to be demonstrably suffering PTSD as long as their assertions were about the
- source of what could be their PTSD.

91. See, e.g., People v. Sostre, 418 N.Y.S.2d 662, 70 A.D.2d 40 (App. Div. 1979) (holding
that the statement of defendant that he was shot “for nothing” not an excited utterance even
though defendant was shot twice and made the statement two to five minutes after being
shot).

92. See Stefan, supra note 69, at 1296.
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not physically injured can manifest the syndrome, and so presum-
ably can the victim of an attempted sexual assault.” Victims can
find burglary stressful too, as, I suspect, can those who find their
checking accounts looted. Indeed, being the claimed victim of any
crime could perhaps qualify the hearsay. Thus, Orenstein’s
principles, if taken seriously, might lead to the admission of any
complaining witness’s out-of-court statements.

They could lead to even more. Surely, whether guilty or not,
one accused of a crime can suffer psychic harm. The person who is
arrested for rape, held in jail, told that he faces a twenty-five year
sentence, advised not to discuss his situation with others because
they cannot be trusted, and informed that juries frequently do not
believe mothers and siblings who furnish alibis, often experiences
sleepless nights, becomes withdrawn, grows wary of relationships,
is anxious, has fantastical thoughts, and experiences flashbacks.
If Orenstein’s position leads to the conclusion that hearsay should
be admitted because of the possibility of suffering PTSD, then
perhaps all of the accused’s hearsay becomes admissible. Defense
attorneys will now advise their clients to tell everyone in the
cellblock of their innocence, and upon release, to find a minister,
priest, or rabbi to tell it to, also.**

Perhaps Orenstein’s justification can be made to rest specifi-
cally on RTS and not PTSD generally.”® This might be done if RTS
specifically indicates that delayed rape reports are reliable.”® RTS
can indicate this only if, first, delayed reporting is part of RTS, and,
second, researchers can assess the comparative validity of rape

93. In Orenstein’s proposal, statements would be admissible from the “survivor” of an
attempted sexual assault or the “survivor” of a conspiracy to commit sexual assault. Such
people might be candidates for RTS or PTSD, but if the intended victim of a conspiracy was
not aware of the conspiracy until after arrests and the end of the conspiracy, what is the
justification for admitting the hearsay? :

94. The conclusion that the accused’s hearsay should be admissible does not require
concluding that the trauma’s severity is the same for the sexual assault victim as it is for the
person accused of a crime. Orenstein’s proposal does not depend on the severity of the
symptoms manifested by the victim. The accused also does not have to actually manifest
PTSD; the rape victim’s hearsay is admissible without proof of such manifestation. Instead,
only the possibility that those accused of crime could manifest PTSD should be required, and
certainly a “social science lite” approach could find support for that proposition. See
Giamanco v. Epe, Inc., 619 So. 2d 842 (La. Ct. App. 1993) (affirmimg the damage award for
a person who suffered PTSD because of a bad permanent wave).

95. Of course, if the justification is limited to avoid certain consequences, it should be
clear that principles are not driving the proposal, but that justifications are being formulated
to reach desired results.

96. If there is no special reliability for the delayed rape report, the rape victim’s hearsay
is not distinguished from the hearsay of other testifying witnesses. If this is so but only the
rape victim’s hearsay is admitted, then it seems clear that the proposal is a political decision
to change the balance in rape cases, not a result justified by principles.
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complaints. These propositions, however, should not be asserted
lightly because they can also be turned around to challenge rape
claimants.

If delayed reporting is part of RTS, and RTS is the usual result
of being raped, then the person who reports rape immediately is not
acting like a person who is a typical rape victim.?” A person who
acts inconsistently with how a rape victim usually acts is less likely
to have been raped than the person who manifests the symptoms
ordinarily exhibited by a rape victim. If delayed reporting really is
a part of RTS, the defendant ought to be able to inform the jury that
the prompt reporter is less likely to be a rape victim than a person
who delayed reporting. '

If RTS indicates that delayed reports are more reliable than
prompt ones, then, of course, the defendant should be able to
introduce that information when a report was immediate. Even if
the claim is not that delayed reports are more trustworthy than
prompt ones, but only that delayed reports are reliable, then the
claim still carries the assertion that RTS can describe circum-
stances correlating with unreliable reports. Any time the rape
claimant’s circumstances place her in that not-reliable camp as
indicated by RTS, the defendant should be able to introduce the
evidence showing that the complaint is not trustworthy.

Whenever it becomes accepted that we can tell how rape
victims typically behave or can tell the reliability of rape com-
plaints, the door is open for a defendant to challenge the credibility
of rape claimants who do not fit these patterns.®® If we truly can

97. Orenstein suggests that the imnmediate report of rape, the excited utterance, conflicts
with how women react to rape. For example, she states, “However RTS informs evidence
law, we must question why a reaction to stress that is at odds with women’s documented
experience is nevertheless venerated by evidence law.” Orenstein, supra note 1, at 203. She
also asserts, “[T]he proposed survivor's exception actually reflects what we know about how
people react to the trauma of sexual attack.” Id. at 220. See also id. at 205, n.169
(suggesting that it is common for truth to develop over time when women recount a
traumatic story). Orenstein does little to probe these assertions even when she presents
material for their exploration.

Thus, Orenstein refers to United States v. Haner, No. ACM-31786, 1996 WL 520968
(C.A.A.F. Sept. 8, 1996). See Orenstein, note 1 at 221 n.216. She does not, however, discuss
how this case should be interpreted in light of her apparent arguments that delayed reports
are the reliable ones. The victim made statements that her husband had terrorized and
tortured her which were admitted as excited utterances. She was diagnosed with post-
traumatic stress disorder. Later, however, she recanted those statements and said, as she
did at trial, that what had happened was part of consensual sado-masochistic sex. The
delayed version was admitted into evidence as, of course, was her testimony. The later
accounts, however, were not believed, and the defendant was convicted. Was the court’s
refusal to credit the delayed report part of the court’s continuing degradation of women?

98. See Thomas D. Lyon & Jonathan Koehler, The Relevance Ratio: Evaluating the
Probative Value of Expert Testimony in Child Sexual Abuse Cases, 82 CORNELL L. REV. 43,
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determine typical reactions and the reliability of reports, this
challenging evidence should be admitted because it increases trial
accuracy. But that is why feminists should be careful about
claiming what RTS and other rape research shows.”  Justifying
political goals by relying on RTS can harm rape victims if the
research truly does not support the claims. Such cases as Henson
v. State present the cautionary tale.'®

Indiana had held that an expert on rape trauma syndrome
could testify that a victim’s behavior was consistent with a person
who had suffered a traumatic rape, and thus, that a rape had
occurred.'® Once that decision was reached, it was inevitable that
defendants would seek to turn this around by showing that the rape
claimant’s behavior was not consistent with traumatic rape, and
therefore, a rape had not occurred. Henson held that it was an
error to deny the defendant such evidence. “It would be fundamen-
tally unfair to allow the use of such testimony by the State . . . and
then deny its use by a defendant here.”'® Of course, where this
offensive use of RTS is allowed, it is also inevitable that defendants

71 (1996). “[I)f statistics demonstrate the relevance of rape trauma syndrome for proving
that abuse occurred, those same statistics demonstrate the relevance of a failure to exhibit
rape truama syndrome for proving that abuse did not occur.” Id.

99. Cf. Maguigan, supra note 19, at 87. Observers who believe that cultural information
is being received too readily by courts with the effect of condoning anti-woman violence often
focus on cases involving male defendants accused of crimes against family members. Their
call for the exclusion of cultural information ignores the impact such a rule would have on
the cases of women accused of crime.

100. 535 N.E.2d 1189 (Ind. 1989).
101. Simmons v. State, 504 N.E.2d 575 (Ind. 1987).
102. 535 N.E.2d at 1193.
The research literature does not claim that rape trauma syndrome is a
universal reaction to being raped, but that conclusion is an inevitable
consequence of trying to use rape trauma syndrome evidence in court . ... This
leads to an argument that the fact that a complainant does not suffer from rape
trauma syndrome has evidentiary significance.
Stefan, supra note 69, at 1328. See also Myrna S. Raeder, The Double Edged Sword:
Admissibility of Battered Woman Syndrome by and Against Batterers in Cases Implicating
Domestic Violence, 67 U. COLO. L. REV. 789, 813-15 (1996) (stating that if a prosecutor can
use an expert regarding battered women’s syndrome, and the evidence is relevant, the defen-
dant can use comparable evidence). Compare Mary A. Dutton & Lisa A. Goodman,
Posttraumatic Stress Disorder Among Battered Women: Analysis of Legal Impltcatwns, 12
BEHAV. SCI. & L. 215, 224 (1994).

[A] serious risk of utilizing the presence of PTSD as an indicator that domestic

violence occurred is the unintended effect of establishing it as a threshold

criterion . . . . [A]lthough the presence of PTSD may be construed as support for

an allegatlon of prior domestic violence, the absence of PTSD does not likewise

indicate that such violence has not occurred.
Id.
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will seek to have their psychiatrists examine the rape claimants,'
Court-ordered psychiatric examinations are an understandable
anathema to feminism, but they can flow from the principles
espoused by feminists. Feminists ought to be especially careful in
claiming a principled justification when the real goal is the political
one of shifting power in rape cases.

VII. CONCLUSION

Orenstein’s proposal to expand excited utterances to admit all
the prior statements of rape claimants is not supported by her
hearsay analysis, and the feminist principles she presents do not
drive the proposal either. It should be acknowledge that politics is
the force behind the proposed change — changing the balance in
rape trials. Pretending the proposed change is based on principles
that do not support it can bring unforeseen, widespread changes,
some of which could be harmful to rape victims.

Instead of discussing sham rationales, we should have the real
debate. Should the balance be changed in rape cases, and if so, is
this the way to do it?

103. See, e.g., State v. McQuillen, 236 Kan. 161, 689 P.2d 822 (1984) (trial court ordered
the victim to be examined by a defense psychiatrist). See also People v. Wheeler, 151 I11. 2d
298, 602 N.E.2d 826 (1992) (holding that when state uses expert who examined the victim
to testify that victim suffered from rape trauma syndrome to prove that a rape occurred,
defendant’s expert can examine the victim). See also Stefan, supra note 69, at 1325.

Not only can a rape complainant be cross-examined about past traumatic sexual
experiences, but if the prosecution is claiming that she now has a disorder as
a result of defendant’s rape, pre-existing disorders also become relevant to
rebut the inference created by expert's testimony . . . . In addition, she may be
forced to undergo compulsory psychiatric examination by the defendant’s
mental health expert, which may be a particularly intrusive, unpleasant, and
violating experience. :



