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UN-NEIGHBORLY CONDUCT: WHY CAN’T VIRGINIA BEACH
AND NORTH CAROLINA BE FRIENDS?

PAUL SCHMIDT"

In 1997, the federal court system granted final approval for the
Lake Gaston Pipeline, thereby paving the way for Virginia Beach,
Virginia, to begin taking water from Lake Gaston for use in Southside
Hampton Roads.' Virginia Beach is located in the extreme southeastern
corner of Virginia, where the Atlantic Ocean meets the Chesapeake Bay.
Lake Gaston sits astride the North Carolina-Virginia State Line, some one
hundred miles inland. This court decision was the culmination of a long
and drawn-out battle that had been raging since 1983,? and will not likely
conclude until long after the turn of the millenium. Controversy always
seems to surround inter-basin transfers of water, even in the water-rich
East, and water rights were at the core of this particularly divisive battle.’
Although Virginia Beach is located in the Elizabeth River Basin, the Lake
Gaston pipeline draws water from the Roanoke River Basin, thus reducing
the supply of water available for the people living along the banks of the
Roanoke River. People and societies have long held proprietary feelings
about what they come to view as “their” water, even when long range
population planning may dictate these types of inter-basin water transfers.
This was not simply a battle between the states, but a battle between two
river basins and the people who inhabit them.

A rich cast of characters has populated the legal landscape of this
debate: the Governor of the State of North Carolina, the Roanoke River
Basin Association (a concerned citizens’ group) the Army Corps of
Engineers, the Federal Energy Regulatory Commission (FERC), and

* Mr. Schmidt received his B.S. in Geology, minor in Oceanography, from Old Dominion
University in 1997, and expects to receive his J.D. in May 2000 from the College of
William and Mary School of Law.

' See Karen Weintraub, Another Win in Gaston Water Wars, VIRGINIAN-PILOT &
LEDGER STAR (Norfolk), August 23, 1997, at B1.

? See City of Virginia Beach v. Roanoke River Basin Assoc., 776 F.2d 484, 487 (4th Cir.
1985).

* River basins are simply the lands that surround and drain into a river.
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almost every city in Southside Hampton Roads, Virginia.* At the center of
the debate has been the legal characterization of the withdrawal of the
water. If the withdrawal is a “discharge” for the purposes of the Clean
Water Act (CWA),” or an alteration of an existing discharge, it will fall
under section 401 of the CWA.® Under that section of the CWA, Virginia
Beach must obtain a water quality certification from the State of North
Carolina.

If the withdrawal is not a “discharge,” the Clean Water Act is not
implicated, and FERC and the Corps of Engineers could administratively
preclude North Carolina from participating in the entire permitting
process. Once this exclusion is achieved, Virginia Beach could withdraw
the water with impunity.

Another major issue is the standard of review the court has applied
to the decisions made by the various federal agencies involved. The court
initially held in North Carolina v. Hudson,” the Lake Gaston case, that the
applicable standard of review was the “arbitrary and capricious” standard.®
Under this standard, the court would uphold the agency action unless it
found that the action was “arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with the law.”® The court’s decision,
however, did not discuss whether it would review the sufficiency of the
agency’s fact-finding, or why it would characterize the agency action as
being more like agency rulemaking than an adjudication.

Part I of this Note discusses the legal and political history of this
complicated story, attempting to illustrate how litigation and political
activism prolonged and complicated the process. Part II examines two
crucial legal issues on which the debate centered—the definition of a
discharge, and the discretion of the Corps and FERC to dispense with an
environmental assessment as part of the approval process. Part III
evaluates the standards of review the court applied, and Part IV speculates
on the future court battles the Lake Gaston pipeline faces. Finally, Part V
will conclude that the court’s adoption of an incorrect standard of review
rendered the permitting process highly flawed.

* The term “Southside Hampton Roads” generally includes the cities of Norfolk, Virginia
Beach, Chesapeake, and Portsmouth, Virginia.

5 Federal Water Pollution Control (Clean Water) Act, 33 U.S.C. §§ 1251-1376 (1994 &
Supp. IV 1998).

6 See 33 U.S.C. § 1341 (1994).

7665 F. Supp. 428 (E.D.N.C. 1987).

¥ See id. at 436.

°Id.
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I. HISTORY

The Roanoke River runs from its headwaters near Cave Spring,
Virginia, to the Atlantic Ocean via the Albemarle Sound. On its way to
the sound, it drains an approximately 10,000 square-mile basin that sits
across the Virginia-North Carolina state line, as does Lake Gaston itself.'?
Pursuant to licenses obtained from FERC,'' the Virginia Electric and
Power Company (VEPCO) operates hydroelectric plants along this
waterway at both Lake Gaston and Roanoke Rapids Lake'? pursuant to
licenses obtained from FERC.

Virginia Beach is located on the lower Chesapeake Bay and is
bounded by the Atlantic Ocean to the East. The city is part of a different
river basin, the James River Basin,'® but Virginia Beach historically had
no independent access to freshwater and was dependent upon a contract
with the City of Norfolk, Virginia, to supply drinking water for its
citizens."* The contract, however, only obligated Norfolk to deliver its
“surplus” water to Virginia Beach.'> This created obvious problems for
Virginia Beach, which, rather than have its future constrained by the
whims of Norfolk water policy-makers, began focusin§ as early as 1978
on Lake Gaston as a potential source for drinking water. 6

On April 27, 1978, North Carolina and Virginia entered into a
formal agreement to hold continuing discussions about the sharing of
mutual water resources.'’ The agreement established the North Carolina-
Virginia Water Resources Management Committee.'®  Virginia Beach
participated in many of the Committee meetings and ultimately proposed
the Lake Gaston pipeline, an 84.5 mile pipeline capable of carrying 60
million gallons per day (mgd) to Virginia Beach, Franklin and

1% See City of Virginia Beach v. Roanoke River Basin Assoc., 776 F.2d 484, 486 (4th Cir.
1985).

"' See Hudson, 665 F. Supp. at 436-39.

2 See id. at 439.

1 See North Carolina v. City of Virginia Beach, 951 F.2d 596, 598 (4th Cir. 1991).

4 See id. at 599.

13 See id.

'8 See City of Virginia Beach v. Roanoke River Basin Assoc., 776 F.2d 484, 486 (4th Cir.
1985).

7 See id. at 486-87.

'® See id. at 487. The Committee had no binding authority on either state, but was co-
chaired by the North Carolina Secretary of Natural Resources and Community
Development and the Virginia Secretary of Commerce and Resources. See id.
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Chesapeake, all of which are located in Southside Hampton Roads.'® This
pipeline, as proposed, would be constructed entirely within the
Commonwealth of Virginia, at an estimated cost of $176 million.?® Its
construction, city officials hoped, would render Virginia Beach self-
sufficient, freeing the city from its dependence on Norfolk and a handful
of emergency wells that were soon to be reclaimed by the various
municipalities that had leased them to Virginia Beach.*!

On July 15, 1983, after the Committee talks reached a stalemate,
Virginia Beach apglied to the Corps of Engineers for a permit to build the
proposed pipeline.”? This action sparked a controversy that was to last for
the next seventeen years and exemplified the intensity of feelings and
rhetoric on both sides of the issue:

Over the next several months, approximately 6,000 people
attended three public hearings in North Carolina and
Virginia where substantial oral and written comments were
presented, expressing both support for and opposition to the
proposed project. On 11 October 1983 the Norfolk District
Corps issued a draft environmental assessment (EA) and a
preliminary finding of no significant impact (FONSI) for
public review and comment. On 7 December 1983 the
Corps issued its final EA and FONSI which concluded that
the project would have no significant environmental
impacts and therefore preparation of an Environmental
Impact Statement (EIS) was not reciuired by the [National
Environmental Policy Act (NEPA)].”

Shortly after the permits were issued, the State of North Carolina and the
Roanoke River Basin Association (RRBA) filed suit against the City of
Virginia Beach, and Virginia Beach counter-sued the RRBA, the State of
North Carolina, and the Governor of North Carolina in his capacity as
Governor, personally serving him with a subpoena to appear in a Virginia
federal courthouse.”* The federal district court in Norfolk, Virginia, held

¥ See id.

0 See id. These discussions took place from 1979 until 1983, but the two sides could not
reach an agreement about the Virginia Beach proposal. See id.

*! See North Carolina v. Hudson, 665 F. Supp. 428, 432 (E.D.N.C. 1987).

2 See City of Virginia Beach v. Roanoke River Basin Assoc., 776 F.2d 484, 487 (4th Cir.
1985). It appears that this unilateral action by Virginia Beach brought the Committee
discussions about the pipeline project to an end. See id.

2 Hudson, 665 F. Supp. at 432.

2 See Roanoke River Basin Assoc., 776 F.2d at 486.
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that the Governor of North Carolina was amenable to service of process
under the Virginia Long-Arm Statute” and that subjecting him to service
of process would not violate the governor’s due process rights.?® The
Fourth Circuit Court of Appeals, however, overturned the decision, stating
that “the Governor has not transacted any business in Virginia from which
the city’s action arose.””’ Accordingly, the Court transferred the action to
the Eastern District of North Carolina to be consolidated with the North
Carolina action filed in that court.?®

After this initial showing of bad blood, the Virginia and North
Carolina suits were combined.”” North Carolina alleged that the
construction permits issued by the Corps were invalid because of the
procedure the Corps followed in assessing the impact the pipeline would
have upon the downstream water quality of the Roanoke River.® North
Carolina also alleged that the procedure, as followed by the Corps, was
“arbitrary and capricious and in violation of NEPA, the Clean Water Act
(CWA), the Rivers and Harbors Act, the Coastal Zone Management Act
(CZMA), the Water Sup}ply Act of 1958, and the federal regulations
implementing those acts.™"

> See VA. CODE ANN. § 8.01-328.1 (Michie 1992 & Supp. 1999).

28 See Roanoke River Basin Assoc., 776 F.2d at 487-88.

27 Id. at 488. The court said that Virginia Beach’s action did not arise out of any business
transacted by the Governor of North Carolina in the State of Virginia, nor did his
participation in hearings conducted in Virginia give rise to jurisdiction, as the hearings
were held in Virginia for the convenience of the Corps of Engineers, not at the behest of
the Governor. See id. at 488. See also Naartex Consulting Corp. v. Watt, 722 F.2d 779,
785-87 (D.C. Cir. 1983) (holding that the District of Columbia long-arm statute did not
confer personal jurisdiction over a party because that party’s contacts with the District
were either unrelated to the claim at issue, or protected by that party’s First Amendment
right to petition the federal government).

2 See City of Virginia Beach v. Roanoke River Basin Assoc., 776 F.2d 484, 488 (4th Cir.
1985).

2 See North Carolina v. Hudson, 665 F. Supp. 428, 433 (E.D.N.C. 1987).

% See id. at 436.

'1d. at 433. See also National Environmental Policy Act (NEPA), 42 U.S.C. §§ 4321-
4347 (1994 & Supp. IV 1998) (declaring a national policy of environmental protection,
requiring Environmental Impact Statements for “all major Federal actions,” and
establishing the Council on Environmental Quality); Federal Water Pollution Control
(Clean Water) Act, 33 U.S.C. §§ 1251-1376 (1994 & Supp. IV 1998) (declaring national
goals of restoration and maintenance of the nation’s waters, creating a an effluent
discharge permitting scheme, and establishing states’ authority over their waters); Rivers
and Harbors Appropriation Act of 1899 § 10, 33 U.S.C. § 403 (1994 & Supp. IV 1998)
(prohibiting the obstruction of navigable waters); Coastal Zone Management Act, 16
U.S.C. §§ 1451-1464 (1994 & Supp. IV 1998) (declaring a national policy of preserving,
developing, and restoring the nation’s coastlines, and encouraging the states to take the
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In contemplating the appropriate standard of review to apply to the
various claims raised by the parties,”” the court first looked to the
Administrative Procedures Act (APA)>? for guidance.® Looking at
section 706 of that act, the court determined that the “arbitrary and
capricious”” standard was applicable to this agency action.’® The court
stated that in reviewing the agency’s compliance with NEPA, “the only
role for the court is to insure that the agency has taken a ‘hard look’ at the
environmental consequences; it cannot ‘interject itself within the area of
discretion of the executive as to the choice of the action to be taken.”””’
Deferring to the Corps’ findings of fact, the court held that the agency’s
decision to issue the FONSI without first conducting an EIS was not an
abuse of the Corps’ discretion.®®

The court further held that the water reallocation contract between
the City of Virginia Beach and the Corps of Engineers was a valid
contract, and the Corps of En%ineers had the authority to enter into the
contract with Virginia Beach.”® Nonetheless, the court remanded the
matter back to the Corps with regard to the impact on striped bass, which
are indigenous to the Roanoke River, and required that an independent
assessment be made as to the necessity of the preparation of an EIS to
determine the pipeline’s impact on that species.”® The agency’s “hard
look” at the determination that the pipeline would have no impact on the

lead in protecting their own coastlines through non-point source water pollution
mitigation programs and other means); Water Supply Act of 1958, 43 U.S.C. §§ 390b-
390f (1994) (recognizing that it is the primary responsibility of states and local interests
to develop their own water supplies). Additionally, North Carolina was allowed to
amend its complaint to include a challenge to the water storage contract that Virginia
Beach had entered into with FERC. The result of the water storage reallocation contract
would cause water to be stored in the Kerr Reservoir, upstream of Lake Gaston, and
released during the striped bass spawning season to ensure adequate water flow to
maintain optimal conditions for anadromous striped bass egg development. Apparently,
the eggs have a neutral buoyancy, and require sufficient water flow to keep the eggs
afloat until they harden some weeks later. See Hudson, 665 F. Supp. at 440-41.

32 See Hudson, 665 F. Supp. at 436.

3 5U.8.C. § 706(2)(A), (D) (1994).

** See Hudson, 665 F. Supp. at 436.

% Citizens to Preserve Overton Park, Inc. v. Volpe, 410 U.S. 402 (1971) (requiring a two
step review process: first looking to whether the agency was acting within the scope of its
authority; and second, determining whether the agency action was “arbitrary, capricious,
an abuse of discretion, or otherwise not in accordance with law™).

% See North Carolina v. Hudson, 665 F. Supp. 428, 436-37 (E.D.N.C. 1987).

*7 Id. at 437 (quoting Kleppe v. Sierra Club, 427 U.S. 390, 410 n. 21 (1976)).

% See id. at 444.

* See id. at 449.

* See id. at 450.
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striped bass was upheld by the district court,’ and the case was appealed
to the Court of Appeals for the Fourth Circuit.** The issues raised on
appeal were the impact on the striped bass population, the effect on water
quality, and the Corps’ alleged failures to adequately explaln or consider
environmental factors in issuing the construction permits. “*" The Fourth
Circuit once again reviewed the agency action and, weighing the pressing
water needs of Virginia Beach against what it cons1dered minimal
environmental impacts, upheld the lower court’s decision.**

While the Court of Appeals decision upheld the Corps of
Engineers’ construction permit, the project had not yet been approved by
FERC, the licensor of the hydropower facility on Lake Gaston. “ FERC
project 2009 created Lake Gaston; without the dam and resulting
reservoir, no lake would exist from which Virginia Beach could take
water.® The Roanoke River Basin Association (RRBA) and North
Carolina won an injunction against Virginia Beach on December 10, 1990,
forbidding construction on any part of the pipeline until final FERC
approval had been obtained.*’

The court in this case examined two core issues. First, would
FERC be influenced by the amount of money Virginia Beach was
spending on this project, money that would be wasted if FERC denied the
permits? Second, if FERC were to conduct an environmental review of
the project, could the court issue an injunction, pending the completion of
an EIS, and prohibit construction of even the part of the pipeline that
would not be within the project 2009 area?*®

The court decided that the construction projects it was being asked
to enjoin were of too minor a nature to exert undue influence on FERC’s
decision-making process, and refused to enjoin the construction without
reaching the issue of whether larger projects might be subject to court
intervention.*

The fear of undue influence upon agency decision-making was
first raised in a Maryland-based case where the Maryland Conservation
Council tried to enjoin the construction of a highway that was to cut

*!'See generally North Carolina v. Hudson, 731 F. Supp. 1261 (E.D.N.C. 1990).

*2 See generally Roanoke River Basin Assoc. v. Hudson, 940 F.2d 58 (4th Cir. 1991).

* See id. at 62-64.

* See id. at 66.

4 See North Carolina v. City of Virginia Beach, 951 F.2d 596, 598 (4th Cir. 1991).

% See id. at 599; City of Virginia Beach v. United States Dep’t of Commerce, 995 F.2d
1247, 1249 (4th Cir. 1993).

%7 See North Carolina v. City of Virginia Beach, 951 F.2d at 598.

*8 See id. at 598.

* See id. at 599.
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through Seneca Creek State Park.”® The plaintiffs contended that all
highway construction, whether inside or outside the park, should be
enjoined pending the results of the EIS.>' The court found that because
major federal action was inevitable, all construction should be enjoined,
lest “[t]he completed segments would ‘stand like gun barrels pointing into
the heartland of the park.””>> The concern was that the public outcry over
a federal agency unilaterally squandering millions of state taxpayers
dollars by denying a construction permit would place the agency under
such extreme political pressure that the permit decision would be made out
of political necessity, rather than concern for the environment.>> The
court’s finding that the Lake Gaston pipeline would not “‘stand like [a]
gun-barrel’ aimed at FERC™** seemed to clear the last hurdle for Virginia
Beach to start construction in earnest.

North Carolina had not lost the battle yet. One year later, three of
Virginia’s Congressmen charged the federal agencies involved in the
permitting process with collaborating with North Carolina in opposing the
pipeline by reversing their opinion on the original Corps of Engineers
FONSL>  This dispute between Virginia Beach and the National
Oceanographic and Atmospheric Administration (NOAA) rapidly found
its way into federal court.*®

To finalize the construction path of the pipeline, Virginia Beach
needed to obtain easements across VEPCO land at Lake Gaston, the FERC
Project 2009 site.”’ Because FERC would have to approve any easements
across the Project 2009 site, and VEPCO knew that FERC was required by
statute to consult the National Marine Fisheries Service (NMFS) prior to

50 See generally Maryland Conservation Council, Inc. v. Gilchrist, 808 F.2d 1039 (4th
Cir. 1986).

*1 See id. at 1040-41.

52 Id. at 1042 (citing with approval San Antonio Conservation Society v. Texas Highway
Department, 400 U.S. 968, 971 (1970) (Black, JI., dissenting from denial of certiorari)).

% See North Carolina v. City of Virginia Beach, 951 F.2d 596, 601-02 (4th Cir. 1991).

5 Id. at 602 (citation omitted).

55 See New Misconduct is Charged in Project Plan Reviews, ENGINEERING NEWS-REC.,
June 22, 1992, at 26, available in 1992 WL 2427469. Senators John W. Warner (R) and
Charles S. Robb (D) were joined by Rep. Owen B. Pickett (D), all of Virginia, accused
the Fish and Wildlife Service, National Oceanographic and Atmospheric Administration
and other federal agencies of colluding with North Carolina to attack the legitimacy of
the original Corps decision that an EIS was unnecessary. See id. Note that this occurred
soon after the court upheld the construction permits—timing that gave new life to North
Carolina’s cause.

% See generally Virginia Beach v. United States Dep’t of Commerce, 995 F.2d 1247 (4th
Cir. 1993).

57 See North Carolina v. City of Virginia Beach, 951 F.2d at 599.
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Having established that under an intentionalist view, a broad
reading of “discharge” is allowed, and that the EPA interpretation of
section 401 requires North Carolina approval, the question is whether the
textualist view would also lead to a victory for North Carolina.'*
Initially, the textualist approach would seem to indicate what the Lake
Gaston court said, that the “plain language” meaning of “discharge” would
require an addition of some physical component to the water downstream
of the Lake Gaston pipeline.'” As water is being removed, no
“discharge” takes place, and without that threshold event, section 401 is
not invoked.'”* Because section 401 is not invoked no North Carolina
certification is needed, and the pipeline project wins.'

The D.C. Circuit found two major differences between this case
and PUD No. I: the magnitude of the water withdrawal, and the water
reallocation contract into which the Corps of Engineers and Virginia
Beach had entered.'”® Additionally, both sides of the Lake Gaston suit
stipulated that no conventional discharge would result from the operation
of the pipeline, only an “altered discharge.” '’ There does not seem to be
any dispute that the amount of water the pipeline will withdraw from Lake
Gaston will represent a reduction of approximately one percent of
downstream water flow quantity.'*® Compare that reduction to PUD No.
1, where the amount of water diverted from the Dosewallips River was
approximately seventy-five percent of the stream flow.'>® Also, the water
quality standard articulated in PUD No. I dealt not only with the quantity
of water flow, but a mix of other factors such as aesthetic beauty,
biodiversity, water clarity and purity, and the assurance that all
recreational activity currently enjoyable on the river would continue
without degradation.'® It is much easier to note a deterioration of the
types of recreation that can be enjoyed on a river, and the reduction of
aesthetic beauty, if seventy-five percent of the river is being diverted, than
if only one percent is eliminated.

132 See O’Scannlain, supra note 122, at 1.

'** North Carolina v. FERC, 112 F.3d 1175, 1187-88 (D.C. Cir. 1997).

' See id. at 1188.

' See id. at 1189.

1% See id. at 1186.

"7 Id. at 1186-87. See also PUD No. 1 of Jefferson County v. Washington Dep’t of
Ecology, 511 U.S. 700, 709 (1994) (describing an altered discharge scenario—
installation of a dam, which, although it significantly alters the character of the waterway,
adds nothing new to the water, only diminishes the waterway’s rate of flow).

'® See North Carolina v. FERC, 112 F.3d 1175, 1182-89 (D.C. Cir. 1997).

' See PUD No. 1, 511 U.S. at 709.

' See id. at 706 n.1.
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Also, in PUD No. I, the hydropower project did not have any
mechanism like the water reallocation contract that Virginia Beach had
procured from Lake Kerr.'®' This type of contract ensures that an
adequate water flow will be available during critical fish spawning
seasons.'® The project in PUD No. I did not have a contract of this type,
and during the spawning season of the salmon, an inadequate amount of
water flow might develop, thus harming the salmon hatcheries.'

Given the significant differences between the Lake Gaston pipeline
and the PUD No. 1 hydropower project, it should not be surprising that the
court distinguished the holding in PUD No. I. Nonetheless, the court in
Lake Gaston was not required to accept FERC’s interpretation of section
401, because some case law existed to the effect that the word “discharge”
could be read broadly.'® Also, under the Chevron test, EPA’s
interpretation of section 401, not FERC’s, was entitled to judicial
deference.

III. STANDARDS OF REVIEW

The other major legal issue in the Lake Gaston pipeline
controversy dealt with the standards of review that the North Carolina
district court applied to the actions of the Corps of Engineers and
FERC.'" The court applied the “arbitrary and capricious” test and the
“hard look™ test to the Corps of Engineers’ and FERC’s permitting
procedures in the 1987 case.'® The court looked to the Federal
Administrative Procedure Act (APA) for guidance in reviewing the
construction permit dispute in 1987.'” Specifically, the court asserted its
power to “set aside agency action, findings, and conclusions found to be . .
. arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with the law.”'®®

The court took its cues from two cases that discussed this most
deferential of review standards, Overton Park'®® and Kleppe.' While

:Z; See North Carolina v. Hudson, 731 F. Supp. 1261, 1264 (E.D.N.C. 1991).
See id.

'3 See PUD No. 1 of Jefferson County v. Washington Dep’t of Ecology, 511 U.S. 700,
709 (1994).

!4 See North Carolina v. FERC, 112 F.3d at 1199.

'65 North Carolina v. Hudson, 665 F. Supp. at 436-37.

1% See id. at 440, 443,

167 See id. at 436.

'® Jd. (quoting 5 U.S.C. § 706(2)(A) (1994)).

'” See Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 415-16 (1971).
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these cases do indeed lay out the type of review the court should conduct
in accordance with section 706(2)(A) of the APA, that standard of review
is most commonly used by courts when reviewing agency rule-making
procedures.'”’ Indeed, the court discussed the case as if reviewing an
agency rule, quoted cases that review agency rule making processes, and
used the terminology of reviewing an agency decision.'”

This was not a case about a%ency rule-making, but about agency
permitting and licensing procedures. ™ This is an important distinction to
make when reading the definitions that are used in the APA. The APA
speaks of two types of agency processes: rulemaking'™* and adjudication.
An “adjudication” is specifically defined as the process of creating an
agency order.'”” An “order” is the APA’s terminology for a license.'”®
The plain language used in the APA when discussing licensing procedures
leads to the conclusion that the agency was not making a rule when it
issued a permit. Section § 551(8) of the APA says that a ‘license’ includes
“the whole or part of an agency permit, certificate, approval, . . . or other
form of permission.””’

From this definition, the plain language of the statute would imply
that when FERC was expediting the construction permits by foregoing the

The court must consider, first, whether the agency acted within the
scope of its authority and, second, whether the actual choice made by
the agency was arbitrary, capricious an abuse of discretion, or
otherwise not in accordance with law. To make this finding the court
must consider . . . whether there was a clear error of judgment. This
standard of review is highly deferential and the agency decision is
“entitled to a presumption of regularity.”

North Carolina v. Hudson, 665 F. Supp. 428, 437 (E.D.N.C. 1987) (quoting Overton
Park, 401 U.S. at 415).

170 See Kleppe v. Sierra Club, 427 U.S. 390, 410 (1976) (“[T]he only role for a court is to
insure that the agency has taken a ‘hard look’ at environmental consequences; it cannot
‘interject itself within the area of discretion of the executive as to the choice of the action
to be taken.””).

15 U.S.C. § 706(2)(A) applies to those situations not controlled by § 706(2)(E), which
controls agency action conducted subject to §§ 556 and 557. See 5 U.S.C. § 706 (1994).
172 See North Carolina v. Hudson, 665 F. Supp. at 436-37.

'3 See id. at 431.

17 «IR]Jule making’ means agency process for formulating, amending, or repealing a
rule.” 5 U.S.C. § 551(5) (1994).

'3 See 5 U.S.C. § 551(7).

176 «[O]rder’ means the whole or a part of a final disposition, whether affirmative,
negative, injunctive, or declaratory in form, of an agency in a matter other than rule
making but including licensing.” 5 U.S.C. § 551(6) (emphasis added).

75 U.8.C. § 551(8).
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EIS, and issuing the initial FONSI, it was involved in “licensing,” as that
term is defined in the APA, and therefore, issuing an agency “order.” '’®
Because FERC was issuing an “order,” FERC was necessarily involved in
an “adjudication.”

Having established that FERC’s permitting and licensing of the
pipeline construction was an adjudication, the disputes that RRBA and
North Carolina raised about the necessity of an EIS, the effect of the
pipeline on the striped bass, and the validity of the Corps FONSI should
have been conducted according to the section of the APA dealing with
adjudications.'”” Under the APA, adjudications are not conducted like
“notice and comment” rulemaking.'®® Adjudications are formal, trial-like
proceedings,'®' conducted on a formal record.'®  These types of
proceedings would have compelled the Corps of Engineers and FERC to
produce evidence in an adversarial process and to have their experts cross-
examined by the other parties to the dispute.'®’

In addition to giving the parties different rights and responsibilities
at a formal hearing, the invocation of the adjudication sections of the
APA' gives rise to a different standard of review.'®® The standard of
review to be applied in reviewing an agency adjudication is the
“unsupported by substantial evidence” standard.'*® “Substantial evidence”
review is significantly different than “arbitrary and capricious” review, or
“hard look” review.'®’

“Substantial evidence” review is a higher standard of review than
“arbitrary and capricious” review and requires that the reviewing court
weigh the evidence that the agency considered in making its decision.'%?
The reviewing court will ensure that the agency based its decision on

'8 See North Carolina v. Hudson, 665 F. Supp. 428, 432-33 (E.D.N.C. 1987).

17 See 5 U.S.C. § 554.

1% Compare 5 U.S.C. § 553 (1994) (requiring that an agency make public announcements
regarding its actions, allow time for public comments, and that the agency address those
comments) with 5 U.S.C. § 554 (1994) (requiring a formal proceeding whereby the
agency must defend itself in an adversarial setting).

¥ See id. §§ 556-557.

182 See id. § 554.

' See id. § 556(d) (“A party is entitled to present his case or defense by oral or
documentary evidence, to submit rebuttal evidence, and to conduct such cross-
examination as may be required for a full and true disclosure of the facts.”).

184 See id. §§ 554, 556, 557.

185 See id. § T06(E)-(F).

% See 5 U.S.C. § T06(E)-(F) (1994).

87 See Roy A. Schotland, Scope of Review of Administrative Action, Remarks Before the
D.C. Circuit Judicial Conference (March 18, 1974), in 34 FED. B.J. 54, 59 (1975).

%8 See Universal Camera Corp. v. NLRB, 340 U.S. 474, 477-78 (1951).
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“such relevant evidence as a reasonable mind might accept as adequate to
support the conclusion.”'® As the court held in Consolidated Edison,
“substantial evidence is more than a mere scintilla.”'*°

For example, compare the substantial evidence review, as discussed
above, with the D.C. Circuit’s definition of “hard look” review in Greater
Boston Television Corp. v. Fi CC."" “Hard look” review entails the court
looking for “danger signals, that the agency has not really taken a ‘hard
look’ at the salient groblems, and has not genuinely engaged in reasoned
decision-making.”'** The role of the court is to ensure that the agency has
taken a “hard look” at the issues, not that the court should take a “hard
look.”'”?

The various standards of review have been referred to as “mood
points” that the court should start from when analyzing agency actions.'™

[T]he standards may be seen as expressing the “mood point”
or the critical attitude with which the court should approach
the agency. . . . In terms of attitude, the reasonableness and
arbitrariness standards point judicial review in emotionally
opposite directions. The reasonableness standard requires the
court to reach the positive conclusion that the agency’s
decision is reasonable before it may accept that decision. The
arbitrariness standard requires only that the court reach the
negative conclusion that the agency’s decision is not arbitrary
in order to accept that decision. Thus, in order to uphold the
agency under the reasonableness standard, the court must to
some extent approve of the agency’s determination, even if it
does not reach the point of agreement. But, in order to uphold
the agency under the arbitrariness standard, the court need
only reach the point at which it can conclude the agency’s
decision is not intolerable.'*

In this scenario, the court should not have looked to unreasonable action
by the Corps of Engineers as it would when analyzing agency action under

:: Consolidated Edison Co. v. NLRB, 305 U.S. 197, 217 (1938).
Id.
11444 F.2d 841 (D.C. Cir. 1970), cert. denied, 403 U.S. 923 (1971).
%2 1d. at 851 (footnote omitted).
193 See CHARLES H. KOCH, JR., ADMINISTRATIVE LAW AND PRACTICE § 10.5, at 39 (2d
ed. 1997).
19 Schotland, supra note 187, at 59.
'S KOCH, supra note 193, § 10.1, at 14-15.
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the arbitrary and capricious test. Rather, the court should have looked to
whether the Corps of Engineers’ decision not to conduct an EIS was
reasonable under the totality of the circumstances.'*®

In the Lake Gaston permit case, North Carolina and the RRBA
both presented evidence and arguments that downstream water quality
would be affected.'”” The court, having applied the most deferential of
review tests, found that the Corps of Engineers’ actions were not arbitrary
or capricious.'” If a “substantial evidence” test were applied, however,
the Corps might have had to rebut the proof tendered by the state and
RRBA in an administrative hearing. Applying this standard, the court
would likely have found the agency action unreasonable in the face of
evidence to the contrary, and should have either demanded more agency
fact-finding, or that an EIS be conducted. The timing is important,
because if in 1987 the court had refused to uphold the construction
permits, there might not have been subsequent lawsuits over the EIS and
the FERC license amendments.

Furthermore, in an agency adjudication hearing, the burden of
proof is upon the applicant, or the proponent of the order.'” The
proponents in this case were FERC, the Corps of Engineers, and the City
of Virginia Beach.”® A formal adjudication would have forced Virginia
Beach to prove, by substantial evidence, that no adverse effects would be
felt downstream. Proof of no effects, when part of a formal record, would
probably have prevented some of the litigation that was to follow.

Because the court used an inappropriate standard of review, the
agency’s action was insufficiently scrutinized. By applying the “arbitrary
and capricious” standard of review instead of the “substantial evidence”
standard, the burden of proof was put on the wrong party, and the party in
the best position to discover the effects of the pipeline was relieved of that
responsibility. The court should have held FERC, the Corps of Engineers,
and Virginia Beach to a higher standard of proof at the critical permitting
stage, and North Carolina and the RRBA should have prevailed in
preventing the pipeline from being built without a full-blown EIS.

% See id.

"7 See North Carolina v. Hudson, 665 F. Supp. 428, 438 (E.D.N.C. 1987).

"% See id. at 440.

' See 5 U.S.C. § 556(d) (1994) (“Except as otherwise provided by statute, the proponent
of a rule or order has the burden of proof.”).

2 See North Carolina v. Hudson, 665 F. Supp. 428, 431 (E.D.N.C. 1987) (“This action
seeks judicial review of two decisions of the United States Army Corps of Engineers: (1)
to issue a permit to the City of Virginia Beach, Virginia . . ..”).
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IV. THE FUTURE OF LAKE GASTON

Now that the Lake Gaston pipeline has been completed,201 has
withstood judicial review,**? and is in operation, 203 water restrictions have
been lifted.”®* Now that the pipeline battle is over, North Carolina says
that the ﬁ%ht over the permit renewals for VEPCO Project 2009 is just
beginning. %5 The VEPCO hydroelectric project that created Lake Gaston
is acknowledged to create a discharge, and therefore section 401 of the
CWA definitely applies to Project 2009.2% )

Unfortunately for Virginia Beach, VEPCO’s license to operate the
plant on Lake Gaston expires in 2001 297 At that time, VEPCO must apply
to FERC to renew the license.””® Because section 401 will apply to the
Project 2009 license as a whole, rather than a small amendment, a North
Carolina water quality certification will be required before FERC can
renew VEPCO’s license.””® North Carolina has vowed never to allow
VEPCO’s permit to operate the Lake Gaston hydropower plant to be
renewed as long as the pipeline is in operation.?'® Now that the permitting
power is in North Carolina’s hands, another legal battle looms.

V. CONCLUSION

The Lake Gaston permitting procedure was flawed in two major
respects. First, the court interpreted the case law dealing with section 401
incorrectly. Second, the court applied the wrong standard of review to the

2! See Karen Weintraub, Splash! Gaston Water Rushes In. The Flow Follows 15 Years,
76 Miles and Plenty of Legal Red Tape, VIRGINIAN-PILOT & LEDGER STAR (Norfolk),
Aug. 21,1997, at Al.

22 See Karen Weintraub, Another Win in Gaston Water Wars, VIRGINIAN-PILOT &
LEDGER STAR (Norfolk), Aug. 23, 1997, at B1. See generally North Carolina v. FERC,
112 F.3d 1175 (D.C. Cir. 1997), cert. denied, 522 U.S. 1108 (1998).

23 See John Murphy, Quenching the Thirst for Growth 76-Mile Water Lifeline Becomes a
Reality at Last. New Water Systems and Partnerships will help area Nurture
Development, VIRGINIAN-PILOT & LEDGER STAR (Norfolk), Nov. 7, 1997, at B1.

204 See John Murphy, Beach Lifts Restrictions on Water. Most Hookups Are Still on
Hold Until System Reaches Full Capacity, VIRGINIAN-PILOT & LEDGER STAR (Norfolk),
Nov. 19, 1997, at B1.

25 See Weintraub, supra note 202, at B1.

2% See North Carolina v. FERC, 112 F.3d at 1186.

27 See Karen Weintraub, Court Refusal Ends Gaston Battle Power Permit Fight Just
Now Starting, VIRGINIAN-PILOT & LEDGER STAR (Norfolk), Feb. 24, 1998, at B1.

298 See id.

29 See id.

210 See id.
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major federal action of granting the construction permits to Virginia
Beach. In the interpretation of section 401 of the CWA, the court should
have followed the holding of Chevron, and only granted deference to the
EPA’s interpretation of the certification requirements of section 401.
More importantly, the court should not have granted deference to FERC’s
and the Corps of Engineers’ interpretation of the CWA. This lack of
deference would have resulted in those agencies being held to a higher
level of judicial review. Both the Fourth Circuit Court of Appeals and the
D.C. Circuit Court of Appeals should have adopted the broader
“intentionalist” doctrine of construing the “discharge” threshold
requirement of the CWA espoused by the EPA, rather than the “textualist”
approach that was used in the courts’ holdings. This would have the result
of invoking the section of the CWA that requires a water quality
certification from the State of North Carolina. Additionally, this type of
interpretation would be closer to the Supreme Court’s interpretation of that
section of the CWA, as espoused in PUD No. 1 and ONDA, rather than
reverting back to the First lIowa approach that seems to have been
superceded.

The court should also have viewed the initial license and
permitting procedures as an “adjudication” under the APA, rather than as
an agency rule making procedure. Under an adjudication review, the court
would then have applied the “substantial evidence” standard of review, as
opposed to the “arbitrary and capricious” review that was applied. A
substantial evidence review would have required the court to scrutinize
more closely the agency record and the reasonableness of the agency
decision not to conduct an EIS prior to allowing construction to begin,
rather than deciding that the agency had not acted unreasonably.

If the Fourth Circuit had applied the proper levels of review and
deference, North Carolina would have been allowed to require a state
water quality certification prior to the pipeline being constructed. If this
had happened, the pipeline might never have been built. More likely,
North Carolina and Virginia would have been forced to the negotiating
table instead of the courtroom, and a mutually-agreeable settlement might
have been reached. This outcome would have brought finality to the Lake
Gaston controversy rather than the extended skirmishing expected over the
renewal of the project 2009 permit. Once again, Virginia will need to
address the issue of downstream water quality certification from North
Carolina, but this time North Carolina holds all the cards.



