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- CURING THE “EVERY-OTHER-WEEKEND SYNDROME”:
WHY VISITATION SHOULD BE CONSIDERED SEPARATE
AND APART FROM CUSTODY

I. INTRODUCTION

Divorce affects hundreds of thousands of families.! In response
to these divorces, state statutes determine the relationships that a
large number of children have with a noncustodial parent. Even in
those cases where, either through mediation or negotiation, the
parents agree upon the relationships the children will have with
each parent, social perceptions of what is appropriate and what the
court will order should the parents fail to reach an agreement, drive
the parents’ perceptions of their respective bargaining positions in
a custody contest.? The courts for custody and visitation matters,
therefore, have tremendous effects on the relationships these
children will have with their noncustodial parents.

Unfortunately, legislatures and courts have placed less
emphasis on the relationship between the children and their
noncustodial parents than on the determination of with whom the
children should reside. When the state statutes use the same
guidelines and standards for both “primary physical custody” and
“visitation,” the potential exists that the determination of “primary
physical custody” will dominate the “custody” process, thereby
ignoring the determination of “visitation.” This problem is present
to an even greater extent in jurisdictions where courts determine
visitation without any statutory guidance.*

This Note explains why visitation needs a determination
process similar to, yet separate from, primary physical custody.
This Note focuses on the child’s need for and the child’s right to a
relationship with both parents. It analyzes the needs of children of
divorced parents, the current law regarding custody and visitation,
and the reasons why the current state of the law does not meet
those needs. Finally, this Note proposes and discusses a new
visitation standard.

1. See ELEANOR E. MACCOBY & ROBERT H. MNOOKIN, DIVIDING THE CHILD: SOCIAL AND
LEGAL DILEMMAS OF CUSTODY 1 (1992).

2. See infra notes 100-02 and accompanying text.

3. See infra notes 154-75 and accompanying text (discussing states’ statutory treatment
of visitation and custody).

4. Seeid.

411
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There are several issues that this Note does not attempt to
resolve, including an analysis of custody determination standards
and guidelines. In addition, this Note does not discuss reasons why
visitation should be limited, supervised, or denied, because of
circumstances such as abuse; nor will it discuss the modification of
custody orders. This Note solely addresses visitation determina-
tions between the child and the parents when both parents are fit;
it does not address third party visitation, such as grandparent or
stepparent visitation. Finally, this Note does not address the issues
of gender-based decisions regarding custody and visitation because
statistics pertaining to which gender receives custody more
frequently are subject to the manipulation of the person or group
commissioning the study and are misinterpreted too easily.®

Some terms used in this Note need defining at the outset
because state statutes and court decisions vary in their use of
terminology. For the purposes of this Note, the term “visitation”
will refer to the time the child and noncustodial parent spend
together, regardless of whether the custodial parent has sole or
joint custody of the child. Despite the negative overtones that arise
from referring to any time the child and noncustodial parent spend
together as a mere “visit,” visitation is used instead of the terms
“parenting time” or “access time” solely because of society’s instant
recognition and the courts’ and statutes’ widespread usage. Like-
wise, “custody” will be used to refer to “primary physical custody,”
which is the primary physical placement of the child with whom-
ever is determined to be the custodial parent.” “Custody” and

5. See generally Cynthia A. McNeely, Lagging Behind the Times: Parenthood, Custody,
and Gender Bias in the Family Court, 25 FLA. ST. U. L. REv. 891 (1998) (discussing the effects
of gender stereotypes in custody battles).

6. See Matter of Tate, 797 S.W.2d 618, 622 (Tenn. Ct. App. 1990) (stating that “[iln its
generally accepted and utilized meaning, visitation implies a brief custody by the visiting
relative.”); Heard v. Bell, 434 S.W.2d 222, 224 (Tex. App. 1968) (“[Ulnless definitely specified
in the court’s finding, visitation means that one parent may visit children who are in the
custody of the other parent.”); see also STEVEN H. GIFIS, BARRON’S DICTIONARY OF LEGAL
TERMS 529 (3d ed. 1998) (defining visitation as “the right granted by a court to a parent or
other relative who is deprived custody of a child to visit the child on a regular basis.”).

7. See Lerner v. Superior Court for San Mateo County, 242 P.2d 321, 323 (Cal. 1952)
(“The essence of custody is the companionship of the child and the right to make decisions
regarding his care and control, education, health, and religion.”); McFadden v. McFadden,
292 P.2d 795, 799 (Or. 1956).

Custody . . . connotes, among other things, the right of the legal custodian to
establish the legal domicile for the child, whereas such right does not abide with
the parent who enjoys only the occasional right of visitation, i.e., the right to
visit the child wherever it is, at certain time, or to have the child visit the
parent for stipulated periods. )
Id. (citing Allen v. Allen, 268 P.2d 358, 361 (Or. 1954)); see also JM.S. v. HAA., 242 S.E.2d
696, 697 (W. Va. 1978) (relating “Custody” of a child to “care and keeping,” while connoting
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“visitation” are the two halves of “Custody;” therefore, the terms
shall be used here to avoid confusion.

II. THE NEEDS OF CHILDREN OF DIVORCE

As a result of the disruption of their families, children of
divorce face circumstances that are not always found with intact
families. This section discusses the stresses divorce can place on
children, the potential effects of those stresses, various coping
techniques children develop in response to the stresses, and the
benefits of maintaining the child’s relationship with both parents.

Many different causes for divorce exist. In addition to the
stress over the actual or perceived causes of the marital breakdown,
the impending family dissolution causes a tremendous amount of
stress for family members.? People experience this stress in the
forms of distress, depression, loneliness, regret, lack of control,
anger, verbal fighting, shortened tempers, and even physical
violence.” This stress can occur during several different time
periods: before the divorce; during the actual divorce proceedings,
including custody/visitation determinations; and after the divorce,
if the parents do not maintain the semblance of an amicable
relationship.’® Divorce is not a point in time; it can be an extended
process lasting over months or even years, thereby continuing the
stresses in each party’s life.!!

“yisitation” as an “act or an instance of visiting,” and noting that “custody confers more
authority and power upon one in whom it is placed than does the privilege of visiting.”);
GIFIS, supra note 6, at 116 (describing custody as “[t]he care and control of minor children
awarded by the court to one parent in a divorce proceeding.”).

8. See generally MICHAEL R. STEVENSON & KATHRYN N. BLACK, HOW DIVORCE AFFECTS
OFFSPRING: A RESEARCH APPROACH (1996) (detailing the effects of divorce on children);
FRANK F. FURSTENBERG, JR. & ANDREW J. CHERLIN, THE FAMILY AND PUBLIC POLICY (1991);
Michael E. Lamb et al., The Effects of Divorce and Custody Arrangements on Children’s
Behavior, Development, and Adjustment, 35 FAM. CONCILIATION CTs. REV. 393 (1997)
(discussing the ways divorce and custody arrangements affect children).

9. See Lamb, supra note 8, at 394.

10. See Cynthia R. Pfeffer, Developrnental Issues Among Children of Separation and
Divorce, in CHILDREN OF SEPARATION AND DIVORCE: MANAGEMENT AND TREATMENT 23
(Irving R. Stuart & Lawrence E. Abt eds., 1981). See generally NEIL KALTER, GROWING UP
WITH DIVORCE: HELPING YOUR CHILD AvOID IMMEDIATE AND LATER EMOTIONAL PROBLEMS
(1990) (discussing the divorce experience for children and offering coping strategies).

11. See MELINDA BLAU, FAMILIES APART: TEN KEYS TO SUCCESSFUL CO-PARENTING 35
(1993).
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A. Stresses of Divorce on Children

While divorce causes stress for all family members, the children
face special concerns.!? Children are still developing their emo-
tional maturity, cognitive skills, and social skills.”® Generally, they
do not have the ability to comprehend and mentally digest what is
happening around them; the only thing they know is that either
mommy or daddy is not going to live with them anymore.!*

Divorce can cause several types of stresses in children,
including economic concerns, threats to the parent-child relation-
ship, and potential negative effects from the parent-parent
relationship. Generally, parents with custody experience a drop in
their standard of living."® While economic matters might not be of
the greatest concern to younger children for whom the parents
provide care, the decreased standard of living that generally
accompanies divorce can have effects that are indirectly perceived
by children, such as the parents fighting over the amount of support
that a parent has paid.’® The child may subsequently view her -
relationship with either or both parents as being threatened.'”
While this stress may be diminished once a court determines
custody, the child feels anxiety until the court settles the matter,
and she continues to feel anxiety over the relationship with the
noncustodial parent.'®

The interparental relationship is not always positive in
divorces either. Unfortunately, parental conflict throughout divorce
is a consistent predictor of maladjustment among children.'
Because children become sensitive to the relationship between their
parents, they easily perceive negativity and outright hostility

12. See generally Pfeffer, supra note 10, at 20-33 (discussing the effects of divorce on
children’s developmental processes); STEVENSON & BLACK, supra note 8 (evaluating the
effects of divorce on children).

13. See generally STEVENSON & BLACK, supra note 8, at 59-126 (addressing the specific
types of problems experienced by children of divorce).

14. See BLAU, supra note 11, at 108 (describing the level of comprehension of children in
a divorcing family).

15. See STEVENSON & BLACK, supra note 8, at 33; MACCOBY & MNOOKIN, supra note 1, at
127.

16. See STEVENSON & BLACK, supra note 8, at 33.

17. See Lamb, supra note 8, at 395.

18. See Pfeffer, supra note 10, at 30; Lamb, supra note 8, at 395-96. See generally W.
Glenn Clingempeel & N. Dickson Reppucci, Joint Custody After Divorce: Major Issues and
Goals for Research, 91 PSYCHOL. BULL. 102 (1982) (discussing the major issues involved in
joint custody and its effects on children).

19. See ROBERT E. EMERY, RENEGOTIATING FAMILY RELATIONSHIPS DIVORCE, CHILD
CUSTODY, AND MEDIATION 217 (1994).
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between parents, thereby causing fear and anxiety in the children.?
This stress may even create a desire by the child to halt a relation-
ship with the noncustodial parent, in order to avoid potential
conflict when the parents are together.”

B. Effects of Stresses of Divorce on Children

The experiences of children during divorce vary widely, and
children may react uniquely to identical experiences.?? Potentially,
these stresses may have several effects on children. First, the
separation of the child from at least one parent can cause a period
of grieving similar to the death of the parent.?® This grief occurs for
several reasons. Primarily, the time spent between the parent and
the child will be less than before the parents divorced. In addition,
the home environment will be highly stressful due to the reordering
and restructuring which accompanies the departure of one parent.?
Finally, the child may feel responsible and subsequently experience
guilt or a sense of abandonment.? However, this grieving experi-
ence is not exactly the same as grief experienced because of a death,
and the effects may be ameliorated.*® The parents may plan,
discuss, and work through the family breakup, potentially including
the child as well.?” Each parent also has the possibility of maintain-
ing involvement with the child.”® While society generally condemns
divorce, divorce may actually diffuse a negative or malevolent
family environment, thus bemg healthler for the child than having
the parents stay together.?

Second, the varying degrees of conflict resolution may or may
not subject the child to continual stress.*® Some parents are able to
behave amicably toward each other in front of the child, either
because they are “faking it” or because they actually are able to

20. See JAMES A. TWAITE ET AL., CHILDREN OF DIVORCE: ADJUSTMENT, PARENTAL
CONFLICT, CUSTODY, REMARRIAGE, AND RECOMMENDATIONS FOR CLINICIANS 35-39 (1998)
(discussing why conflicts between parents serve as predictions of negative outcomes for
children).

21. See id.; see also Pfeffer, supra note 10, at 20-33.

22. See STEVENSON & BLACK, supra note 8, at 8.

23. See Pfeffer, supra note 10, at 22.

24. See id. at 24-26 (discussing the effects of divorce upon the child’s environment).

25. See Lamb, supra note 8, at 395.

26. See Pfeffer, supra note 10, at 22.

27. Seeid.

28. See id.

29. See id. at 23.

30. See id.
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resolve their interpersonal conflicts.?’ However, in some cases,
conflicts persist. These conflicts may potentially involve the child,
thereby exposing the child to hostility beyond the stereotypical
negativity emanating from one parent towards the other because
they are divorced.* Thus, the same conflicts and negative relation-
ships that existed before the divorce may continue, thereby harming
the child.* In addition, one parent may co-opt the child to join her
in undermining the other parent.** The child may also perceive an
ability to manipulate the parents, either for a reunion or for a
perpetuated conflict.?® Finally, friends, family, and relatives may
provoke conflict between the parents, thereby exposing the child to
continued stress.?

Third, divorce may be detrimental to a child’s cognitive
development, leading to problems in school performance and
behavior.’” Cognition is defined as thought, belief, and information
processing.®® One’s ability to process information and remember
things can be adversely affected by a highly upset and emotional
state, such as divorce.* However, some studies have shown that
there are “no lasting effects of divorce on child development.™’

Fourth, scholars found that the potential negative effects on
children’s emotional and social development are greater for children
of divorce.*! Studies have demonstrated that children of divorce
have more behavioral problems than do children with intact
families.*? “Generally, parental conflict increases the likelihood of
behavioral problems and adjustment difficulty for children.”® In
addition, children of divorce are more likely to use illicit substances
and be juvenile delinquents.** Children of high conflict divorced

31. See id. at 22-26.

32. Seeid. at 23.

33. See id.

34. Seeid.

35. See id.

36. See id.

37. See STEVENSON & BLACK, supra note 8, at 59-72 (discussing the effects of divorce on
a child’s cognitive development).

38. Seeid. at 59.

39. See id.

40. WiLLIAM F. HODGES, INTERVENTIONS FOR CHILDREN OF DIVORCE: CUSTODY, ACCESS,
AND PSYCHOTHERAPY 36 (1986).

41. See STEVENSON & BLACK, supra note 8, at 73-112 (discussing the impact of divorce
on gender roles, romantic relationships, and antisocial behavior).

42. See id. at 101,

43. Id. at 31.

44, See id. at 101-07.

C
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couples who continually fight and litigate are also more likely to be
emotionally disturbed.*

C. How Children Cope

Divorce brings a need to cope with life changes. Children
develop several coping mechanisms as a result of the various
stresses and the effects of such stresses that they encounter. These
coping responses may reflect the parents’ adjustments to the
situation and may mimic the behavior of the parents.** Some of
these coping methods address changing belief systems, social
support, social problem-solving skills, and avoidance.’

During a divorce, children experience changes in beliefs that
they hold about family life.*® These changing beliefs influence the
children’s adjustments to divorce.** Moreover, this adjustment to
divorce can be positively or negatively affected by the parents’
adjustments.”® The feelings of loss that occur may require the
children to understand that families continue when apart and that
children can have more than one home.*! A related part to this
issue revolves around the children’s needs to believe that they will
continue to receive care.’?

Social support is also important to the child’s adjustment to
divorce.®® Social support is “the existence of people and experiences
that lead the individual to believe that he or she is cared for, loved,
esteemed, and valued.”™ Children deal more effectively with
stressful life events when they have social support, which is
provided by a continued relationship with both parents.®
' Social problem-solving skills can be both affected and developed
during a divorce.* An active approach in dealing with life’s

45. See Lamb, supra note 8, at 396 (noting that children of divorce were more likely to
be emotionally disturbed because the interparental struggle took precedence over the
children’s personal circumstances and developmental needs).

46. See STEVENSON & BLACK, supra note 8, at 35-38 (discussing various coping
strategies); see also COMMITTEE ON THE FAMILY GROUP FOR THE ADVANCEMENT OF
PSYCHIATRY, DIVORCE, CHILD CUSTODY, AND THE FAMILY 64 (1980) (hereinafter COMMITTEE]
(noting that a child’s symptoms may mirror those of a parent).

47. See STEVENSON & BLACK, supra note 8, at 35-36.

48. See id. at 36.

49. See id.

50. See id.

51. Seeid.

52. See id.

53. See id. at 37.

54. Id.

55. See id.

56. See id.
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frustrations should exist by considering and trying a variety of
approaches in one’s own life or seeking information from others.?’
This process is facilitated when both parents actively participate in
the child’s life during a divorce.®® ‘

Avoidance is the fourth means of coping with the stresses of
divorce.”® It is characterized by avoiding stress, either actively or
passively.® Developing a pattern of avoidance as a means of coping
with the stresses of divorce, however, can lead to problems in
present and future relationships for children.®’ Feelings of loss or
betrayal may cause the child to avoid future relationships which
could expose her to similar betrayal again.’? This phenomenon may
also lead to frustration for noncustodial parents when their access
to their children causes more stress in the children, thus potentially
causing the noncustodial parent to withdraw herself from the
family, in order to reduce stress around the child.®®

D. Benefits of the Relationship Between the Child and the
Noncustodial Parent

In light of the stresses of divorce, the effects of those stressors,
and the potential methods of coping with those effects, several
positive benefits result from maintaining the relationship between
the child and the noncustodial parent. For instance, continued
contact between the child and the noncustodial parent may lead to
improved cognitive and social development for the child.** It will
also help the child address negative feelings about the divorce.®
Finally, it may improve or reinforce the noncustodial parent’s
willingness to contribute her financial support.

Maintaining the relationship between the child and the
noncustodial parent may have significant positive effects on the
cognitive and social development of the child. Although the
frequency and predictability of visitation may not be determinative
of the child’s post-divorce adjustment, the quality of the relation-

57. See id.

58. See id. at 36.

59. See id. at 37.

60. See id.

61. Seeid. at 38.

62. See id.

63. See HODGES, supra note 40, at 151,

64. See infra notes 66-68 and accompanying text.

65. See infra notes 69-74 and accompanying text; see also COMMITTEE, supra note 46, at
66-68 (noting studies detailing the consequences of separation on children).
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ship with the noncustodial parent is important.®® Even under
conditions of high interparental conflict, cognitive development is
shown to improve with frequent contact between the child and the
noncustodial parent.’” In addition, the relationship between the
child and the noncustodial parent may benefit the social develop-
ment of the child. “Basic trust and self-esteem are maintained in
the child by having predictable parents who care.”®

Moreover, the relationship may assist both the parents and the
child when working through their negative feelings concerning the
divorce.®® The child may experience feelings of stress, guilt, loss,
or inadequacy over the divorce.”” Many children feel that the
divorce is their fault, causing them to carry this emotional guilt for
the rest of their lives, affecting every serious relationship they
subsequently have.”" The child needs the emotional support of both
parents for several reasons. Each parent then has the opportunity
to show her “side of the story,” potentially defusing negative
comments and characterizations made by the other parent.” Even
if the parent does not affirmatively explain the other’s negative
statements, the parent is present to serve as an example and role
model, thus counteracting untrue statements made by the other
parent. Moreover, each parent may have something different to
offer the child in terms of emotional support, thereby complement-
ing each other.” The child will feel less guilt or inadequacy when
she is able to maintain a stable, strong relationship with the
noncustodial parent, rather than when the noncustodial parent and
the child have a weak relationship or none at all.™

Maintaining this relationship also has societal benefits. When
noncustodial parents have meaningful relationships with their
children, they are more willing and likely to contribute financial
support.” This support ranges from paying court-ordered child
support to paying willingly for other expenses. When noncustodial
parents have a strong relationship with their children, the financial

66. See TWAITE, supra note 20, at 336. )

67. See Rex Forehand et al., Interparental Conflict and Paternal Visitation Following
Divorce: The Interactive Effect on Adolescent Competence, 20 CHILD STUDY J. 193, 199 (1990).

68. HODGES, supra note 40, at 151.

69. See Clingempeel & Reppucci, supra note 18, at 107.

70. See Pfeffer, supra note 10, at 23.

71. See id.

72. See Forehand, supra note 67, at 199.

73. See Clingempeel & Reppucci, supra note 18, at 109.

74. See id. at 107.

75. See JUDITH CASSETTY, THE PARENTAL CHILD-SUPPORT OBLIGATION -144-47 (1983)
(noting a correlation between the frequency of parental visits with the child and the
willingness to financially support the child).
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determination; a set of guidelines detailing factors to consider in
meeting that standard; and provisions for terms and conditions.to
facilitate the visitation. My analysis focuses on how to best meet
the needs of the children of divorce, which means that it focuses on
how best to preserve, promote, and maintain the relationship
between the child and the noncustodial parent, thereby maintaining
the child’s mental and emotional health. '

1. Declaration of Legislative Intent

In order to keep the parties and the decision-maker focused on
the purpose of the visitation, a declaration of legislative intent
would be an essential part of the visitation standard. The declara-
tion should state that the intent of the visitation standard is to
ensure that children have a meaningful relationship with both
parents after a separation or after a dissolution of the marriage, as
well as to encourage parents to share the rights and responsibilities
of raising the children. It would also ensure that the parents
understand that they are both still parents, with the rights and
responsibilities of parents, and that the law recognizes and protects
equally the child’s relationship with the noncustodial parent.

2. The Standard for Determination

The same standard should be used for both visitation and
custody determinations: the best interests of the child. This
standard places the focus on the rights and interests of the child,
not the noncustodial parent. Hence, it provides the proper context
for the determination, i.e. what this child needs in order to grow up
healthy and well adjusted, rather than focusing on the noncustodial
parent’s rights to see the child. Although the noncustodial parent’s
rights are important and should not be infringed, the parties to the
action are more likely to remain objective and limit their emotional
responses when the focus is on the good of the child. The primary
concern is not the noncustodial parent’s adjustment to the changed
family structure, but rather the child’s development and well being.
Into this context, a greater chance exists that, when determining
how much time the child will spend with the noncustodial parent,
the noncustodial parent will also obtain the visitation she wants.

How should the best interests of the child be defined? Barring
abuse or other negative factors which would be grounds for limiting
or denying visitation, and assuming two reasonably fit parents, the
best interests of the child clearly dictate that the child have the
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opportunity for a strong meaningful relationship with the non-
custodial parent. The standard should thereby preserve, promote,
and protect the relationship between the child and the noncustodial
parent.

3. The Guidelines for Determination

Guidelines must also be developed to use when determining
how to meet the best interests of the child. The guidelines should
direct the decision-maker to consider certain factors and circum-
stances surrounding the parents and child. The Ohio statute®*®
provides a large list of factors to take into consideration. That
statute provides a basis for the following factors:

1. The prior interaction and interrelationships of the child
with the child’s parents, siblings, and other related
persons;

2. The geographical location of the residence of each parent
and the distance between those residences;

3. The child’s and parents’ available time, including, but not
limited to, each parent’s employment schedule, the child’s
school schedule, and the child’s and parents’ holiday and
vacation schedule;

The age of the child;

The child’s adjustment to home, school, and community;

The wishes and concerns of the child;

The health and safety of the child;

The amount of time that will be available for the child to

spend with siblings;

The mental and physical health of all parties;

Each parent’s willingness to reschedule missed visitation

and to facilitate the other parent’s visitation rights;

11. Whether either parent has been convicted of crimes related
to child abuse;

12. Whether the custodial parent has continuously and
willfully denied the noncustodial parent’s right to visita-
tion;

13. Any other factor in the best interests of the child.

PR

S ©

Taking these factors into consideration should allow the
decision-maker to account for all of the circumstances in the
environment surrounding the parents and the child.

208. See OHIO REV. CODE ANN. § 3109.051(D) (West Supp. 1998).
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4. Terminology

As mentioned at the beginning of this Note, the term “visita-
tion” is laden with legal and emotional baggage. In order to dispel
the stigma of characterizing the time spent between the parent and
the child as a mere visit, a new term should be used. An example
would be the term “parenting time,” used in the Michigan statute.?®
“Parenting time” characterizes the time spent between the parent
and the child as an opportunity for the parent to continue in her
role and function as parent to her child, a right to which the parent
is entitled. “Parenting time” also recognizes the child’s entitlement
to spend time with her noncustodial parent. Use of this new term
will hopefully begin to destroy the perception that the noncustodial
parent has a secondary quality and importance to the custodial
parent. '

5. Terms and Conditions to Facilitate Parenting Time |

Defining the terms and conditions under which parenting time
shall take place eliminates confusion and ambiguity. It also serves
to reduce potential points of contention between the parents. The
Michigan statute takes the approach that the visitation order “may
contain any reasonable terms or conditions that facilitate the
orderly and meaningful exercise of parenting time by a parent.”°
The visitation standard should be analogous to the Michigan
standard, in order to avoid misunderstanding or conflict. Similar
to the Michigan statute, the standard should also provide for any
reasonable terms or conditions that become necessary to facilitate
the orderly and meaningful exercise of parenting time by the
noncustodial parent, to include but not limited to the following:

1. Division of the responsibility to transport the child;
2. Division of the cost of transporting the child;
3. Restrictions on the presence of third persons during
parenting time or at the pickup and return of the child;
4. Requirements that the child be ready for parenting time at
a specific time; ‘ -
5. Requirements that the parent arrive for parenting time
and return the child from parenting time at specific times;

209. See MICH. COMP. LAWS ANN. § 722.27 (West 1998).
210. Id.
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6. Requirements that parenting time occur in the presence of
a third person or agency when necessary;

7. Requirements of reasonable notice when parenting time
will not occur; and

8. Any other reasonable condition determined to be appropri-
ate in the particular case.

6. Summary

Thus, the proposed visitation standard preserves, promotes,
and protects the relationship between the child and the
noncustodial parent in accordance with the best interests of the
child standard, which dictates a strong continuing relationship. It
includes a declaration of legislative intent to grant parenting time
in a frequency, duration, and type calculated to promote a strong
relationship between the child and the noncustodial parent.
Further, it determines parenting time by considering several listed
factors and provides for determining reasonable terms and condi-
tions to facilitate parenting time. This standard should provide
enough flexibility to adequately determine visitation for any
situation. While this proposed visitation standard seems extremely
similar to custody determination standards, and would thus seem
to be redundant in cases where the “Custody” determination
includes both primary physical custody and visitation, the danger
still exists that the visitation might be subsumed into the custody
determination and therefore neglected.

This visitation standard, as with custody determinations,
should be applied on a case-by-case basis. It should not express
what amount or type of visitation is appropriate for certain ages or
circumstances because not all family situations are alike, not all
children are identical, nor do all children develop at the same rate.
I reject the Texas approach of making statutory determinations
about visitation in all cases because of its inherent inflexibility.?"!

211. The Texas Family Code provides for specific times of possession of the child by the
noncustodial parent (termed “possessory conservator”). For example, for a noncustodial
parent who lives less than 100 miles from the primary residence of the child, the law defines
which weekends of the month that parent shall have the child (first, third, and fifth
weekends), how long those weekends shall last (from 6:00 p.m. Friday until 6:00 p.m. the
following Sunday), when they would have the child during spring vacations from school (in
even-numbered years from 6:00 p.m. on the day the child is dismissed from school until 6:00
p.m. on the day before school resumes after that vacation), and so forth. See TEX. FAM. CODE
ANN. § 153.312 (West 1996 & Supp. 1999).
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Flexibility is vital to visitation standards because of the need to
account for different situations and circumstances.?'?

This proposed visitation standard should adequately preserve,
promote, and protect the relationship between the child and the
noncustodial parent so that the child’s well being, development, and
health are maximized. It ensures that the visitation ordered is the
result of careful thought and takes into account the entire situation
and all of the circumstances surrounding the child and parents.

VII. CONCLUSION

The current visitation system does not work as well as it
should. It generally places little or no emphasis on protecting the
relationship between children of divorce and their noncustodial
parents. In order to promote, preserve, and protect that relation-
ship, the system must employ a visitation standard that encom-
passes an analysis of the complete family situation. The proposed
visitation standard achieves this goal because it provides a
statement of the purpose for visitation; promotes, preserves, and
protects the relationship between the child and the noncustodial
parent; provides guidelines for the determination of visitation;
allows the decision-maker to set conditions to facilitate the
visitation; and applies in either sole or joint custody applications.

212, See WHEELER, supra note 100, at 58-59.
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APPENDIX A: STATES WITH NO SEPARATE VISITATION PROVISIONS
(EITHER IT Is NOT MENTIONED OR “CUSTODY” INCLUDES

“CUSTODY” AND “VISITATION”)

STATE

TERMS USED

HOW?

FACTORS

VISITATION
GUIDANCE

“Custody” determination is assumed to include a determination of the
custodial parent and a provision for visitation.

AR

Cco
FL
GA
ID
IN
KS
MA
MD
MS
NH

NM
NV
OR-

SC
SD

C(v)

Cw)
Cv)
C(v)
Cw)
Cv)
Cv)
Cw)
Cv)
Cw)
Cwv)

Cwv)
C)
C(v)

C(v)
Cw)

BIC to ensure

frequent contact No
BIC Yes
BIC Yes
BIC No
BIC Yes
BIC Yes
BIC Yes
BIC No
None given No
BIC No
Most conducive to the
benefit of the child No
BIC Yes
BIC Yes
Best interests and

welfare of the child Yes
None given No
BIC No

No
No
Yes
Yes
No
No
No
No
No
No

Later in the
statute

No

No

No
No
No

“Custody” and “visitation” are both mentioned, but are determined
together in the same “Custody” process.

AK
NC

NE
NJ
VA

Wi

wv

C&V
C&v

C & time spent

C & parenting

C&V

Legal custody
and physical
placement
C&V

C: BIC Yes
Best interests & No
welfare of the child

BIC Yes
C: BIC Yes
C: BIC No
BIC Yes

Primary caretaker No

No
Yes

Yes—time
spent with
each parent
Yes— parenting
time
Yes
No

No
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“Custody” and “visitation” are equal parts of a determination of
“Parental Rights and Responsibilities.”

ME Parental rights & BIC Yes No
responsibilities
VT Parental rights BIC Yes No

& responsibilities

“Custody” and “visitation” are equal parts of a determination of a

“Parenting Plan.”
MT Parenting Plan BIC Yes No
WA Parenting Plan Several objectives Yes Parenting
time
Joint Custody
AL JC (unless SC) JC: BIC Yes Only in
the context]
of SC
CT JC Silent No No
No standard given

NY No standard given

Legend:

BIC: Best Interests of the Child

C(v): “Custody” determination is assumed to include both physical

placement with the custodial parent and the visitation for
the noncustodial parent.

C & V: The terms “custody,” meaning physical placement with the
custodial parent, and “visitation,” meaning time spent with the
noncustodial parent, are both mentioned, but one “Custody”
determination will determine provisions for each.

JC: Joint Custody

SC: Sole Custody

Code provisions for the various states:

AL  ALA. CODE § 30-3-1 (1989 & Supp. 1997)

AK ALASKA STAT. § 25.20.060 (Michie 1998)

AR ARK. CODE ANN. § 9-13-101 (Michie 1998)

CO CoLo. REV. STAT. § 14-10-124 (1998)

CT CoONN. GEN. STAT. ANN. § 46b-56 (West Supp. 1999)
FL  FLA. STAT. ANN. § 61.13 (West 1997)

GA  GA. CODE ANN. § 19-9-1 (Supp. 1998)

ID IDAHO CODE § 32-717B (1996)

IN IND. CODE ANN. § 31-17-2-8 (Michie 1997)

KS KAaN. STAT. ANN. § 60-1610 (Supp. 1997)

ME ME. REV. STAT. ANN. tit. 19-A, § 1653 (West 1998)
MD Mb. CODE ANN., FAM. LAw § 5-203 (Supp. 1998)
MA Mass. GEN. LAwS ANN. ch. 208, § 28 (West 1998)
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MS
MT
NE
NV
NH
NJ
NM
NY
NC
OR
SC
SD
VT
VA
WA
WV
WI

“Miss. CODE ANN. § 93-5-24 (1994 & Supp. 1998)

MONT. CODE ANN. § 40-4-212 (1998)

NEB. REV. STAT. § 42-364 (Supp. 1997)

NEV. REV. STAT. ANN. § 125.480 (Michie 1998)

N.H. REV. STAT. ANN. § 458:17 (1992 & Supp. 1998)
N.J. STAT. ANN. § 9:2-4 (West Supp. 1998)

N.M. STAT. ANN. § 40-4-9 (Michie 1994 & Supp. 1998)

.N.Y. Dom. REL. LAW § 240 (Consol. Supp. 1998)

N.C. GEN. STAT. § 50-13.2 (1995)

OR. REV. STAT. § 107.137 (Supp. 1999)

S.C. CODE ANN. § 20-3-160 (Law. Co-op. 1985 & Supp.1998)
S.D. CODIFIED LAWS § 25-4-45 (Michie Supp. 1998)

VT. STAT. ANN. tit. 15, § 665 (1989 & Supp. 1998)

VA. CODE ANN. § 20-124.2 (Michie Supp. 1998)

WasH. REvV. CODE ANN. § 26.09.184 (West 1997 & Supp. 1999)
W.VA. CODE § 48-2-15 (1998)

WIS. STAT. ANN. § 767.24 (West Supp. 1998)

447
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APPENDIX B: STATES WITH SEPARATE VISITATION PROVISIONS

State

Standard or factors used

Visitation, Reasonable Visitation, Liberal Visitation

CA
HI
1A
IL
KY
LA
MO
OK
‘RI
wY

Reasonable visitation rights
Reasonable visitation

Liberal visitation where appropriate
Reasonable visitation rights
Reasonable visitation rights
Reasonable visitation rights
Reasonable visitation rights
Visitation

Reasonable right of visitation
Visitation

Best Interests of the Child Standard

DE

UT

A schedule of visitation with the other parent,
consistent with the child’s best interests and
maturity.

In determining visitation rights . . . the court
shall consider the best interests of the child.

Maintenance of the Parent-Child Relationship Between the Child and the
Noncustodial Parent

AZ

MN

ND

TN

Reasonable visitation rights to ensure that the minor child has
frequent and continuing contact with the noncustodial parent.
Rights of visitation on behalf of the child and noncustodial
parent as will enable the child and noncustodial parent to
maintain a parent-child relationship that will be in the best
interests of the child.

Such rights of visitation as will enable the child and non-
custodial parent to maintain a parent-child relationship that
will be beneficial to the child. '
Such rights of visitation as will enable the child and non-
custodial parent to maintain a parent-child relationship.

Maintenance of the Parent-Child Relationship Between the Child
and Both Parents

MI

OH

Reasonable parenting time, which is further defined as being
granted in accordance with the best interests of the child. Itis
presumed to be in the best interests of the child for the child to
have a strong relationship with both parents. . . . [Plarenting
time shall be granted to a parent in a frequency, duration, type
reasonably calculated to promote a strong relationship between
the child and the parent granted parenting time.

A just and reasonable order or decree permitting [the non-
custodial parent] to visit the child at the time and under the
conditions that the court directs . . . . Whenever possible, the
order or decree permitting the visitation shall ensure the
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opportunity for both parents to have frequent and continuing
contact with the child.

Any Factors Affecting the Child
PA Any factor which legitimately impacts the child’s physical,
intellectual, or emotional well-being.

Statutory Standardized Visitation Provisions
TX Terms of standard possessory order as given in the statute.

Code provisions for the various states:

AZ
CA
DE
HI
IL
IA
KY
LA
MI
MN
MO
ND
OH
OK
PA
RI
™
X

UT
wv
wY

ARIZ. REV. STAT. ANN. § 25-337 (West Supp. 1998)
CAL. FAM. CODE § 3100 (West Supp. 1999)

DEL. CODE ANN. tit. 13, § 728 (Supp. 1998)

HAw. REV. STAT. ANN. § 571-46 (Michie Supp. 1997)
750 ILL. COMP. STAT. ANN. 5/607 (West Supp. 1998)
Iowa CODE ANN. § 598.41 (West Supp. 1998)

KY. REV. STAT. ANN. § 403.320 (Michie Supp. 1998)
LA. C1v. CODE ANN. art. 136 (West Supp. 1999)
MIcH. COMP. LAWS ANN. § 722.27 (West Supp. 1998)
MINN. STAT. ANN. § 518.175 (West Supp. 1999)

MoO. ANN. STAT. § 452.400 (West 1997)

N.D. CENT. CODE § 14-05-22 (1997)

OHIO REV. CODE ANN. § 3109.051 (West Supp. 1998)
OKLA. STAT. ANN. tit. 43, § 112 (West Supp. 1999)
23 PA. CONS. STAT. ANN. § 5303 (West Supp. 1998)
R.I. GEN. LAwS § 15-5-9 (1996 & Supp. 1998)

TENN. CODE ANN. § 36-6-301 (Supp. 1998)

TEX. FAM. CODE ANN. §§ 153.311 through 153.317
(West 1996 & Supp. 1999)

UTtAH CODE ANN. § 30-3-5 (1998)

W. VA. CODE § 48-2-15 (1998)

WYO. STAT. ANN. § 20-2-113 (Michie 1997)
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