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WILLIAM AND MARY LAW REVIEW

republic: the deliberations in common will offer no violence to
the sovereignty of each member, though they may, in certain
respects, put some constraint on the exercise of it, in virtue of
voluntary engagements.80

Vattel wrote for a Europe of competing-indeed, warring-
sovereignties, and not for the confederated, compound republic that
emerged from the Articles of Confederation. His goal was to end the
warfare that plagued European nations in their quest to conquer
and impose their rule on their neighbors. But his ideas about
relations among sovereign states were especially attractive to
Americans, and it is no surprise that Tucker relied heavily on them
and cited them often. Vattel was concerned with the historical fact
that large despotisms had been able to overwhelm small republics,
and he argued that republics could only survive by confederating to
create a strong counterbalance of powers to resist such subjection.
Vattel observed, "[c]onfederacies would be a sure way of preserving
the equilibrium, and supporting the liberty of nations."81 He asked
if "all princes thoroughly [understood] their true interests."' 2

Unfortunately, they failed to recognize their "true interests" and
instead were "[d]azzled by the luster of a present advantage,
seduced by their avarice, [and] deceived by wicked ministers."83

According to Vattel, sovereignties might unite by dividing the
functions of sovereignty rather than sovereignty itself; that is, they
divided government and agreed upon laws that applied to the
different demands of governing.' Tucker cited with approval
Montesquieu's model that

a kind of Constitution by which the internal advantages of a
republic, might be united with the external force of a monarchi-
cal Government, by which he means a confederate republic,
which he describes to be a Convention of small States to form a

80. VATTEL, supra note 29, bk. I, § 10. Tucker quoted this passage in ST. GEORGE TUcKER,
EXAMINATION OF THE QUESTION, "How FAR THE COMMON LAW OF ENGLAND IS THE LAW OF THE
FEDERAL GOVERNMENT OF THE UNITED STATES?" 28 (Richmond, Dixon 1800) (1784)
[hereinafter TUcKER, EXAMINATION].

81. VATrEL, supra note 29, bk. III, § 49.
82. Id.
83. Id.
84. Id. Preliminaries, § 27. Vattel used "mutual commerce" as an example, id. bk. II, § 21.
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2006] TUCKER AND STATES' RIGHTS CONSTITUTIONALISM

large one, by which association they arrive to such a Degree of
power as to be able to provide for the Security of the whole
united Body."

Once again turning to Vattel, Tucker explained,

[t]he Institutions of all governments have regard to two distinct
objects-Their connexions and Intercourse with foreign States
-and the Administration of the government among their own
Citizens.-The former constitutes one of the objects of the
political,-the latter, of the civil, Laws of the State."

Tucker immediately clarified the nature of those "politica'
powers delegated to the federal government as a response to the
crisis of the 1780s, when the nation lacked any ability to pay its
debts, make treaties, or advance its commerce. 7 By abolishing the
Confederation and "[b]y the establishment of this Constitution,
without any Dependence on any foreign power," he wrote, "Virginia
became an independent & sovereign state."' Nevertheless, it had
been an act of "the people [who] thought proper to annul" the
Confederation. 9 Tucker thus made a crucial distinction about the
division of sovereignty between the states and the "new form of
government"' the Constitution created. He explained, "[i]n so doing
[the people] resumed the sovereign power into their own hands, and
the adoption of the Constitution of the United States was another
instance of the immediate exercise of the sovereign power by the
people in their collective and individual capacity."91 The people
conferred obligations and powers on the federal government, but
only those expressly delegated. "In this act," Tucker conceded, "there
is no express reservation of the Right of sovereignty to the state,"
but the Tenth Amendment (to which he repeatedly referred to as the
"Twelfth," following the convention of citing them in the order
originally proposed to Congress) reserved to the states and to the

85. Tucker, Law Lectures, supra note 26, at 208.
86. Id. at 4 (citing Vattel in the margin).
87. Id. at 4-5.
88. Id. at 3.
89. Id.
90. Id.
91. Id. at 4.
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WILLIAM AND MARY LAW REVIEW

people "the powers not delegated to the United States by the
Constitution, nor prohibited by it to the States."92

III. THE POLITICAL ECONOMY OF TUCKER'S FEDERAL COMPACT

To understand which powers had been delegated to the federal
government, and more importantly their extent, Tucker's under-
standing of the purpose of the federal compact and its obligations
must be examined. The clear need for commercial and financial
reform, he believed, had "conspired to render the grant of this power
more easily obtained than almost any other contained in the new
Const[itution. '" Tucker approvingly wrote, "[a] candid review of
this power of the federal government [over commerce and finance]
can not fail to excite our just applause of the principles upon which
it is founded."94 The "principles" Tucker espoused were drawn
heavily from his own experience and reading of political economy
and state theory, especially Vattel's writings.

In his essay Of the Several Forms of Government, Tucker drew
upon Locke, Paine, Rousseau, and Vattel to assert that societies are
formed because people have "common interests, and ought to act in
concert."95 Accordingly, "it is necessary that there should be
established a public authority, to order and direct what ought to be
done, by each, in relation to the end of the association. 96 By 1786,
the government under the Articles of Confederation clearly had
failed to respond to a "total derangement of commerce, as well as of
the finances of the United States."97 The need to consider "how far
an uniform system in the commercial regulations may be necessary
to their common interests, and their permanent harmony," led to a
meeting of interested states at the Annapolis Convention in
September 1786.9 Tucker attended as one of Virginia's three
commissioners, along with Edmund Randolph and James Madison,

92. Id.
93. Id. at 100.
94. Id.
95. St. George Tucker, Of the Several Forms of Government, in 1 TUCKER, BLACKSTONE'S

COMMENTARIES, supra note 6, ed. app. at 7 [hereinafter Tucker, Several Forms of
Government].

96. Id.
97. Tucker, View of the Constitution, supra note 10, ed. app. at 159.
98. Id.
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2006] TUCKER AND STATES' RIGHTS CONSTITUTIONALISM

who praised Tucker as "sensible, federal and skilled in Commerce."99

Tucker, however, did not attend the Philadelphia Convention that
drafted the Constitution, nor the Richmond Convention that
resulted in Virginia's ratification of it, but he felt confident telling
his law students that commercial reform "seems to have been the
first Object of the new Constitution-no doubt there were many
others of a secondary nature."'"

Tucker and his colleagues represented a widespread concern in
Virginia over the economic prospects of an agrarian commonwealth
unable to take part in the broader marketplace.'0 1 Only a month
before the Annapolis Convention, Virginia delegates to Congress
had urged support for a report proposing major reforms to "render
the federal government adequate to the ends for which it was
instituted."'' 2 Among them were reforms for tax collection, granting
Congress the "sole and exclusive power of regulating the trade of the
States as well with foreign Nations as with each other," and the
creation of "a federal Judicial Court" with jurisdiction over "any
regulations that may hereafter be made by Congress relative to
trade and Commerce, or the Collection of federal Revenues pursuant
to powers that shall be vested in that body."' Federal protection
and advancement of commerce united political leaders who were
otherwise reluctant to support the new Constitution when submit-
ted for ratification. Edmund Pendleton addressed the Virginia
ratifying convention in Richmond with an appeal to core values:

99. Letter from James Madison to James Monroe (Jan. 22, 1786), in 8 THE PAPERS OF
JAMES MADISON 482, 483 (Robert A. Rutland et al. eds., 1973).

100. Tucker, Law Lectures, supra note 26, at 5. Tucker ran unsuccessfully for one of two
seats at the Richmond Convention from Chesterfield County, the site of the Matoax plantation
of his wife Frances Bland Randolph Tucker. Letter from Edward Carrington to James
Madison (Feb. 10, 1787), in 8 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE
CONSTITUTION 359, 361 ed. n.5 (John P. Kaminski et al. eds., 1988).

101. For discussion of the movement toward granting greater powers for commercial reform
to a national government, and its impact on constitutional thinking from the 1780s through
the 1810s, see Lance Banning, Political Economy and the Creation of the Federal Republic,
in DEVISING LIBERTY: PRESERVING AND CREATING FREEDOM IN THE NEW AMERICAN REPUBLIC
11-49 (David Thomas Konig ed., 1995).

102. 31 JOURNALS OF THE CONTINENTAL CONGRESS, 1774-1789, at 494 (John C. Fitzpatrick
ed., 1934) (proceedings of Aug. 7, 1786), available at http://memory.loc.gov/ammem/amlaw/
lwjclink.html.

103. Id. at 495-98.
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I wish, sir, for a regular government, in order to secure and
protect those honest citizens who have been distinguished-I
mean the industrious farmer and planter.... I wish commerce to
be fully protected and encouraged, that the people may have an
opportunity of disposing of their crops at market, and of procur-
ing such supplies as they may be in want of. I presume that
there can be no political happiness, unless industry be cherished
and protected, and property secured.... The idea of the poor
becoming rich by assiduity is not mere fancy.... I have often
known persons, commencing in life without any other stock but
industry and economy, by the mere efforts of these, rise to
opulence and wealth. This could not have been the case without
a government to protect their industry."°

Supporting ratification, Pendleton therefore spoke in favor of those
elements necessary to produce the kind of government needed-a
reform that yielded, in 1789, the creation of an independent federal
judiciary, the granting of significant taxing authority, and the
exclusive regulation of interstate commerce."°5

Tucker's commitment to commerce is a neglected but vital aspect
of his ideas; it shaped his thinking about the role of government and
the relations among the states and regions, and was the foundation
of his unionism. His fortunes in the depleted lands of Tidewater
offered little hope for his future and the future of the family he
cared so dearly about. His "dread" of impoverishment drove him to
augment his finances by resuming his county court law practice in
1782, as he began the process of gradually reinventing himself from
the life of a rural lawyer-planter to that of an urban lawyer
immersed in financial enterprise. 10 Like many other Virginians, he
looked to the West as hope for the survival of an agrarian society,
but he recognized that agriculture without capital and commerce
was hopeless. "In the country below the mountains in Virginia," he
wrote in his Blackstone, "very little of the best land remains to be

104. Remarks of Edmond Pendleton, Virginia Ratifying Convention, in 3 STATE
RATIFICATION DEBATES, supra note 45, at 293, 295.

105. Id. at 299-303, 305. Pendleton's reservations concerned the grant of what he regarded
as dangerous powers to the executive. Id. at 297.

106. On the impact that this shift in priorities had on his views of slavery, see Curtis, supra
note 52, Finkelman, supra note 52, and Phillip Hamilton, Revolutionary Principles and
Family Loyalties: Slavery's Transformation in the St. George Tucker Household of Early
National Virginia, 55 WM. & MARY Q. 531, 537-39 (1998).
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2006] TUCKER AND STATES' RIGHTS CONSTITUTIONALISM

cleared, and the far greater part of them have been cultivated,
without improvement, till they are not more productive than fresh
lands of far inferior quality.""7 To the West lay vast tracts of land,
"[b]ut vast tracts of unsettled land are of little more value than the
parchment which conveys them.... Population first creates a value
in land; without that, it is of less value than the waters of the
Ocean; these at least serve for an high way."0'0 Potential settlers
had no way of moving west or of shipping their goods east. Worse
yet, "exorbitant usury" made settlement impossible, and existing
credit arrangements benefited only speculators. "Very few land-
jobbers have had any other object in view than selling their lands in
the gross, to some dupe, or other speculator." "

Such views, read in isolation and with no awareness of his action
on them, might naturally contribute to the conventional view of
Tucker as an anticapitalist agrarian. But his perception of Virginia's
economic plight did not turn Tucker into an embittered agrarian
like John Taylor of Caroline." ° To the contrary, he became an
advocate of low interest rates and development practices that would
finance the expansion of farming and the construction of internal
improvements to provide a market for its products."' Vattel
provided powerful arguments to support such views, which are
echoed strikingly in Tucker's work. Government, Vattel had written,
"ought not to allow either communities or private persons to acquire
large tracts of land in order to leave it uncultivated.""' 2 Such abuses
of property rights, he insisted, "are contrary to the welfare of the
state, and ought to be suppressed, or reduced to just bounds.""' 3

Commerce demanded a supply of money, and the states were
obligated "to have a quantity of it coined sufficient to answer the
necessities of the country, and to take care that it be good, that is,
that its intrinsic value bears a just proportion to its extrinsic or

107. St. George Tucker, Concerning Usury, in 3 TUCKER, BLACKSTONE'S COMMENTARIES,
supra note 6, ed. app. at 104.

108. Id. ed. app. at 105 (omission in original).
109. Id.
110. For Taylor's views, see JOHN TAYLOR, ARATOR: BEING A SERIES OF AGRICULTURAL

ESSAYS, PRACTICAL AND POLITICAL: IN SIXTY-FOUR NUMBERS (M.E. Bradford ed., Liberty Fund
1977) (1818).

111. HAMILTON, supra note 18, at 80.
112. VATrEL, supra note 29, bk. I, § 78.
113. Id.
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numerary value." 14 He continued, "[slince the state is surety for the
goodness of the money and its currency, the public authority alone
has the right of coining it," as well as the obligation to support "the
business of the bankers.""5 Altogether, "it is equally the interest
and the duty of every nation to establish among themselves wise
and equitable laws of commerce." '116

Tucker took these ideas seriously because they reflected his own
life and the experiences of his neighbors, and were confirmed by his
reading of Vattel, who stressed the importance of "high-ways,
bridges, canals, and, in a word, of all safe and commodious ways of
communication."" 7 When Tucker relocated to Williamsburg and
assumed the chair of law and police at The College of William and
Mary, he steadily sold off his land and used the proceeds to invest
in financing ventures in the West, such as the James River Canal
Company, in which he bought shares in 1803.18 But he put the
major part of his investments into newly chartered banks; by the
1790s he was the largest stockholder in the Bank of Alexandria." 9

Tucker was especially supportive of the commonwealth's banks by
purchasing large blocks of their initial stock offerings. When the
Bank of Virginia opened in 1804, he purchased a large holding of
stock to get it established securely and persuaded almost one
hundred other investors to back this newly opened bank, which was
financing east-west commerce. 2 ' The next year he managed to
enlist another sixty-nine Williamsburg investors to buy its stock.' 2 '
He also bought shares in the Farmer's Bank of Virginia when it
opened in 1809 and in the Second Bank of the United States when
it was rechartered in 1816.122 He probably even invested in the First
Bank of the United States in the 1790s, despite his reservations

114. Id. bk. I, § 106.
115. Id. bk. I, §§ 107, 109.
116. Id.
117. Id. bk. I, § 100.
118. See HAMILTON, supra note 18, at 108. Tucker was never able to disengage from

plantation agriculture and the slave system that supported it, in part because of the large
holdings legally bound to his second wife. By the early nineteenth century the family had
'made its peace with slavery." Hamilton, supra note 106, at 543-44; see also HAMILTON, supra
note 18, at 80-84.

119. HAMILTON, supra note 18, at 108.
120. Id. at 108-09.
121. Id. at 226 n.27.
122. Id. at 109.
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2006] TUCKER AND STATES' RIGHTS CONSTITUTIONALISM

about its constitutionality. In any case, his reputation now had
become such that one friend lumped him together with "stock
jobbing Folks," who were transforming the nation. 23

Tucker's political economy rested on the union of interests that
must be cultivated to assure the nation's survival. He elaborated on
this in a book he wrote in response to a British order-in-council
limiting American vessels in the West Indies trade. 24 Tucker,
writing as "Columbus," took the long-term view of the political
economist by stressing "the remote consequences of national
revolutions," whose "secret springs are in motion from their com-
mencement." 25 It was the patriot's obligation to "benefit his country
by the discovery" of such forces. 2 ' With approval, Vattel had cited
Parliament's trade and navigation acts as the "most distinguished"
example of the "great advantages" achieved to "effectually protect
the navigation of the merchants, and favour by considerable
gratifications, the exportation of superfluous commodities and
merchandise."'27 Tucker had to agree, grudgingly, though he
reminded his readers of Britain's diplomatic hostility and quoted a
British Cabinet member remarking on Britain's commercial efforts
to "undermine and ruin" the United States. 2 ' Not unlike Madison,
Tucker shared the nationalist conviction that the federated states
must possess the force to protect American trade in two vital ways:
sufficient naval power to guarantee the security of American
shipping, and diplomatic leverage to form trade alliances with other

123. Id. He also urged others to support banking by writing A Short and Candid View of
the Operations and Affects of the Bank of Virginia. Id. at 226 n.27. Tucker's support of banks
was fortified by his reading of Montesquieu, who saw them as necessary to underwrite
commerce and prevent depopulation. Banks, moreover, served to provide the necessary capital
for weakening the control that states had over their peoples. See ANNE M. COHLER,
MONTESQUIEU'S COMPARATIVE POLITICS AND THE SPIRIT OF AMERICAN CONSTITUTIONALISM
122-29 (1988) (discussing the connection between banks, commerce, population, and
government).

124. ST. GEORGE TUCKER, REFLECTIONS ON THE POLICY AND NECESSITY OF ENCOURAGING
THE COMMERCE OF THE CITIZENS OF THE UNITED STATES OF AMERICA (New York, Loudon
reprint 1786) (1785) [hereinafter TUCKER, REFLECTIONS].

125. Id. at 3; see also Clyde N. Wilson, Foreword to ST. GEORGE TUCKER, VIEW OF THE
CONSTITUTION OF THE UNITED STATES: WITH SELECTED WRITINGS, at x (1999) (indicating that
Tucker authored the pseudonymous pamphlet).

126. TUCKER, REFLECTIONS, supra note 124, at 3. Tucker was employing the eighteenth-
century meaning of "discovery" as "uncovering."

127. VATTEL, supra note 29, bk. I, § 87.
128. See TUCKER, REFLECTIONS, supra note 124, at 7-8.
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nations as counterweights to British commercial might.129 It was
thus imperative, Tucker argued, that the new republic somehow
exert the naval force necessary to protect American interests and to
coordinate its commercial policy to join with other nations not
aligned with Britain and establish reciprocal trade relationships.'30

Tucker's principle of "reciprocal conduct" lay at the base of the new
order Vattel espoused and would capitalize on America's timber
products for shipbuilding, maritime fleet for fishing, soil for saleable
crops, and rivers to bring those crops to its ports. 3'

Tucker's political economy required changes in the federal
structure if the nation was to be able to compete and survive. This
was scarcely a parochial vision for Virginia or the South; his vision
of mutually beneficial regional economies was clear when he
summed up his political economy: "Upon this principle the first
object of America should be to encourage ship-building."'32 Enacting
a common system of protective tariffs would also be necessary.'33

Only a stronger confederation could do this, but its benefits would
be shared by all. "The governing principle in all measures of this
nature should be to encourage and advance commerce among our
actual citizens, and enable them to trade upon equal terms, at least,
with foreigners."134 He reiterated the importance of the common
good involved: "For we should bear in mind one thing on which the
prosperity of our country depends. It is this great truth, That the
gains of our own citizens augment and increase the common stock,
while the gains of the British merchant impoverish America, and
enrich her natural enemy."'35 Tucker admitted many Americans
regarded "commerce as a bane," but urged that such "early preju-
dices" must be rejected in the new world of the marketplace.3 6 'The
only means by which nations can rise into consequence, are, by their
arms, or by their commerce."'37 His political economy, like Vattel's

129. Id. at 9.
130. Id.
131. Id. Vattel referred to "the general obligation incumbent on nations reciprocally to

cultivate commerce." VATTEL, supra note 29, bk. I, § 21.
132. TUCKER, REFLECTIONS, supra note 124, at 11.
133. Id.
134. Id. at 12.
135. Id. at 13.
136. Id. at 14.
137. Id.
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2006] TUCKER AND STATES' RIGHTS CONSTITUTIONALISM 1307

and others of the Enlightenment, sought to create a balance of
economic powers; for the United States, such power could be
achieved only through a recognition by the various states of their
mutual economic interest and the acceptance of the political reform
necessary to advance it.

Tucker stood with those who realized that such economic reform
required a political union capable of crafting and enforcing it. He
wrote at a time of economic crisis, not only his own, or for Virginia,
but for the entire nation. Calls for greater congressional control over
commerce began as early as 1782 but were ignored as state after
state enacted protective tariffs against each other.'3 8 Nevertheless,
pressure continued to build as producers of the state's agricultural
products became painfully aware that they needed naval protection
in the Atlantic, protective trade measures against the discrimina-
tory trade policies of Britain and other trading rivals, and coordi-
nated domestic promotion of agriculture.'39 Recognizing the link
between economic and political survival, the Virginia Gazette
applauded the meeting of representatives from Maryland and
Virginia at Alexandria in November 1784

to deliberate and consult on the vast great political and commer-
cial object, the rendering navigable the Potowmack River from
tide water .... 1rhis is perhaps a work of more political than
commercial consequence, as it will be one of the grandest chains
for preserving the Federal Union. The western world will have
free access to us and we shall be one and the same people
whatever system of European politics may be adopted." °

In linking politics and economics, this correspondent was giving
voice to a widespread awareness of the need for political reform.
Spanish blockage of the Mississippi, along with predatory British
navigation acts, had precipitated a sharp depression and led many
Virginians to confront the need to achieve better control over, and

138. CATHY D. MATSON & PETER S. ONUF, A UNION OF INTERESTS: POLITICAL AND ECONOMIC
THOUGHT IN REVOLUTIONARY AMERICA 46 (1990). Tucker criticized such duties in his lectures.
See Tucker, Law Lectures, supra note 26, at 105.

139. See Banning, supra note 101, at 23-29 (describing the country's economic difficulties
in the 1780s).

140. CORRA BACON-FOSTER, EARLY CHAPTERS IN THE DEVELOPMENT OF THE PATOMAC ROUTE
TO THE WEST 45 (1912) (quoting VA. GAZETTE, Dec. 4, 1784).
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promotion of, trade. Writing from Paris, Jefferson responded with
approval when told of

some recommendations to the states to vest Congress with so
much power over their commerce as will enable them to retaliate
on any nation who may wish to grasp it on unequal terms; and
to enable them if it should be found expedient to pass something
like the British navigation act."'

Charles Pinckney stated the matter bluntly to Benjamin Guerard:

It is so clear that these States can only derive consequence &
power from an attention to agriculture & commerce that the
necessity of a regulating power somewhere must be obvious to
every one who has considered the subject-it is plain also that
this power can be placed only in Congress ... 142

Writing to Jefferson, James Monroe, the most vocal advocate of
federal commercial authority, was aware of the ramifications of "the
absolute investment of the U.S. with the controul of commerce," and
conceded that the "importance of the subject and the deep and
radical change it will create in the bond of the union, together with
the conviction that something must be done, seems to create an
aversion or rather a fear of action on it.' 1 4' Indeed, four months later
Richard Henry Lee would warn that sectional differences were too
great to entrust

powers absolute for the restraint & regulation of Commerce in
a Body of represen[tatives] whose Constituents are very
differently circumstanced. Intrigue and coalition among the
No[rthern] Staple States, taking advantage of the disunion &
inattenti[on] of the South, might fix a ruinous Monopoly upon
the trade & productions of the Staple States that have not Ships
or Seamen for the exportation of their valuable productions. You
know Sir that the Spirit of Commerce is a spirit of Avarice, and

141. Letter from Thomas Jefferson to Horatio Gates (May 7, 1784), in 7 THE PAPERS OF
THOMAS JEFFERSON 225 (Julian P. Boyd et al. eds., 1953).

142. Letter from Charles Pinckney to Benjamin Guerard (Jan. 2, 1785), in 22 LETTERS OF
DELEGATES TO CONGRESS, 1774-1789, at 98, 101 (Paul H. Smith ed., 1995).

143. Letter from James Monroe to Thomas Jefferson (June 16, 1785), in 8 THE PAPERS OF
THOMAS JEFFERSON, supra note 141, at 215.
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2006] TUCKER AND STATES' RIGHTS CONSTITUTIONALISM 1309

that when ever the power is given the will certainly follows to
monopolize, to engross, and take every possible advantage.'

Lee's fears were widely held in the new republic, and generated an
ultimately unsuccessful effort to require a two-thirds majority for
any navigation act."4 Of more significance, however, is that despite
the radical nature of vesting the regulation of commerce in Con-
gress, many Virginians, such as Monroe, Madison, and Tucker, were
willing to accept it.

Jefferson shared the general sense of crisis and agreed that
extensive federal control of commerce was necessary. Writing to
George Washington from Annapolis, where the Congress was
"wasting our time and labour in vain efforts to do business,"
especially in the crucial area of trade reform, he reported, "I suppose
the crippled state of Congress is not new to you."'4 6 Describing the
failure to seize on trade opportunities offered by westward expan-
sion, Jefferson noted:

All the world is becoming commercial. [If] it [were] practicable
to keep our new empire separated from them[,] we might indulge
ourselves in speculating whether commerce contributes to the
happiness of mankind. But we cannot separate ourselves from
them. Our citizens have had too full a taste of the comforts
furnished by the arts and manufactures to be debarred the use
of them. We must then in our own defence endeavor to share as
large a portion as we can of this modern source of wealth and
power.147

Jefferson's experiences with Congress led him to conclusions about
cooperation among the states that are usually overlooked. In a letter
to James Madison written while sitting with Congress in Annapolis,
Jefferson shared his belief that a rising, young Virginia politician

144. Letter from Richard Henry Lee to Unknown (Oct. 10, 1785), in 22 LETTERS OF
DELEGATES TO CONGRESS, 1774-1789, supra note 142, at 676-77.

145. See HENDRICKSON, supra note 14, at 236-37.
146. Letter from Thomas Jefferson to George Washington (Mar. 15,1784), in 7 THE PAPERS

OF THOMAS JEFFERSON, supra note 141, at 25.
147. Id. at 26.
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would benefit from service in national office. "I see the best effects
produced by sending our young statesmen here," he observed. 14

They see the affairs of the Confederacy from a high ground; they
learn the importance of the Union and befriend federal measures
when they return. Those who never come here, see our affairs
insulated, pursue a system of jealousy and self interest, and
distract the Union as much as they can.1 49

In his correspondence with other Virginians about commerce,
Jefferson made clear that his vision of the West would require
cooperation among the regions to prevent the worsening of destruc-
tive and expensive competition. By 1784, Spain had closed the lower
Mississippi and laid claim to the Southwest, and state protective
tariffs threatened to make competition for the West a life or death
matter."W Already, Jefferson noted, Pennsylvania was investing in
public works to connect it with the West,' 5' and New York was soon
to follow, producing "a rivalship between the Hudson and Patowmac
for the residue of the commerce of all the country Westward of
L[ake] Erie, on the waters of the lakes, of the Ohio and upper parts
of the Missisipi."52 Although Virginia had great natural advantages
over its potential rivals, entering such a contest by constructing its
own system of public works would involve "immense expence.' 53

Commercial rivalry over the West threatened to worsen an already
harmful situation, and Jefferson saw federal control as necessary to
prevent it.'"4 Hoping to preserve as much state sovereignty as
possible, he therefore insisted that such powers be narrowly
confined, and he was not yet willing to extend such blanket
authority to Congress. The powers granted to the federal govern-
ment, he believed, should be clearly enumerated and implemented
in treaties establishing a defined supremacy over ordinary legisla-

148. Letter from Thomas Jefferson to James Madison (Feb. 20, 1784), in 6 THE PAPERS OF
THOMAS JEFFERSON, supra note 141, at 544, 548-49.

149. Id. at 549.
150. MATSON & ONUF, supra note 138, at 46; ONUF & ONUF, supra note 73, at 95.
151. Letter from Thomas Jefferson to James Madison, supra note 148, at 548.
152. Letter from Thomas Jefferson to George Washington, supra note 146, at 26.
153. Id. at 25.
154. For more discussion on regional competition for control of the West, see McCoy, supra

note 3, at 248-50, 255-58.
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tion, until further reform of the confederation could be achieved. As
he explained to Monroe,

[y]ou see that my primary object in the formation of treaties is
to take the commerce of the states out of the hands of the states,
and to place it under the superintendance of Congress, so far as
the imperfect provisions of our constitution will admit, and until
the states shall by new compact make them more perfect. 5

Once ratified, such authority would be cabined by its narrow
application to matters related to its subject, the regulation of trade
and commerce, but in that jurisdiction it would stand supreme: 'The
moment these treaties are concluded the jurisdiction of Congress
over the commerce of the states springs into existence, and that of
the particular states is superseded so far as the articles of the treaty
may have taken up the subject."'156 Congress, Jefferson agreed, must
have extensive regulatory powers: other than not allowing the states
to impose nonreciprocal duties against "foreigners" or to bar the
import or export of particular items, "Congress may by treaty
establish any system of commerce they please." '157 As a model of
constitutional grant and limitation, Jefferson's treaty idea would
resonate with Tucker's thinking about the enumerated powers of
Article I.

Jefferson's hope for treaties, however, was as vain as hope for any
agreement required by the Articles. 'The subject of commercial
embarrassments is exhausted. Congress have no powers," wrote a
discouraged Rufus King to Daniel Kilham. 58 "Unless the several
States vest powers in congress to regulate commerce, or will
themselves agree in some uniform Measures, no treaty can ever be
expected-the reasoning of the British upon this subject is so
obvious that I will not state it to you. But enough," he concluded.1 59

155. Letter from Thomas Jefferson to James Monroe (June 17, 1785), in 8 THE PAPERS OF
THOMAS JEFFERSON, supra note 141, at 227, 231.

156. Id. at 230.
157. Id. at 230-31. On Jefferson's support for commercial development, see Joyce Appleby,

What Is Still American in the Political Philosophy of Thomas Jefferson?, 39 WM. & MARY Q.
287, 294-305 (1982).

158. Letter from Rufus King to Daniel Kilham (Oct. 12, 1785), in 22 LEITERS OF DELEGATES
TO CONGRESS, supra note 142, at 679, 680.

159. Id.
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Disintegration of the Union seemed imminent, but not into a
chaos of thirteen states. Few Americans, if any, either feared or
desired such an outcome. Rather, the more prevalent fear was that
three confederacies would emerge. 'These confederacies," wrote
Benjamin Rush of such predictions, "they say will be united by
nature, by interest, and by manners, and consequently they will be
safe, agreeable, and durable."'' ° This was, of course, the conven-
tional paradigm suggested by writers such as Vattel. At the head of
each, it was expected, one of the larger states would assume
dominance and lead the confederacy according to the economic
contours needed for survival. From Massachusetts came the call
for New England to form its own "new and stronger union,"'' while
a Virginian wrote to James Madison, "[t]he doctrine of three
Confederacies, or great Republics, has it's [sic] advocates here,"
presumably with the Old Dominion at its head.6 2

The Confederation's palpable weaknesses were epitomized by its
empty treasury, left dry by Congress's inability to tax and the
refusal of the states to honor its requisitions. Ignoring these
requests, many states called instead for selling the lands of the
trans-Appalachian West, recently ceded to Congress after years of
rivalry between states with western land claims and those without
them.'63 The call to sell the newly created common patrimony,
however, provoked immediate and sharp opposition. From one point
of view, such a policy challenged a claimed natural right of emigra-
tion and exceeded congressional authority. Typical of this defiance
was a statement made by an Ohioan in 1785:

I do certify that all mankind, agreeable to every constitution
formed in America, have an undoubted right to pass into every
vacant country, and there to form their constitution, and that...
Congress is not empowered to forbid them, neither is Congress

160. MATSON & ONUF, supra note 138, at 83-84 (quoting Letter from Benjamin Rush to
Richard Price (Oct. 27, 1786), in 1 THE LETrERS OF BENJAMIN RUSH 408-10 (Lyman
Butterfield et al. eds., 1951)).

161. Id. at 85 (quoting INDEP. CHRON. (Boston), Feb. 15, 1787, in 13 THE DOCUMENTARY
HISTORY OF THE RATIFICATION OF THE CONSTITUTION, supra note 100, at 57, 57).

162. Id. at 86 (quoting Letter from James McClurg to James Madison (Aug. 5, 1787), in 10
THE PAPERS OF JAMES MADISON, supra note 99, at 134, 135).

163. See Banning, supra note 101, at 35-36.
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empowered ... to make any sale of the uninhabited lands to pay
the public debts."

This brand of unregulated expansion, however, prompted
opposition to selling western lands from a different quarter, one
that recoiled in horror at a force that threatened to speed the
Confederation's disintegration. This opposition, to be sure, had its
own parochial interests: opening the West would drain the popula-
tions of coastal states. But its centrifugal force worried them even
more. In his letter to James Monroe praising the idea of greater
congressional regulation of trade, Jefferson advised that the time to
give Congress such power was now, "before the admission of the
western states," which would seek to block such a plan before it
could be enacted.16 5 Informed that the states were pressuring
Congress to divide federal lands among the states and let them take
the proceeds of sale at vendue, he reacted unequivocally:

I am very differently affected towards the new plan of opening
our land office by dividing the lands among the states and
selling them at vendue. It separates still more the interest of the
states which ought to be made joint in every possible instance in
order to cultivate the idea of our being one nation, and to
multiply the instances in which the people shall look up to
Congress as their head. And when the states get their portions
they will either fool them away, or make a job of it to serve
individuals."

From Paris, Jefferson had identified a fear felt more acutely by
Americans back home, for whom the prospect of a mad land rush
was a nightmare of disunion. Tucker agreed, but added another
reason. Western land sales, he feared, would generate revenues
that might finance a dangerously powerful federal government
"formidable to the liberties of the people." '1 67 Even so, he did not wish
to see that income going to the states. The cession of the western

164. Alan Taylor, Land and Liberty on the Post-Revolutionary Frontier, in DEVISING
LIBERTY, supra note 101, at 81, 89 (omissions in original).

165. Letter from Thomas Jefferson to James Monroe, supra note 155, at 229.
166. Id.
167. Tucker, Law Lectures, supra note 26, at 131.
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territories had been "for the common benefit of the union,"' and
federal revenue from the public domain was a "necessary, though
perhaps dangerous power," which as a constitutional and policy
matter belonged to the federal government. 169

The refusal of Congress to yield on this point pleased both Tucker
and Jefferson, but the demand for cheap sales of western lands only
intensified after the Constitution's ratification. In 1795, therefore,
Tucker took the pen name "Columbus" and published his Caution-
ary Hints to Congress Respecting the Sale of the Western Lands,
Belonging to the United States. 170 This pamphlet was long attributed
to James Madison, but the fact of Tucker's authorship 171 forces us to
recognize his deep involvement with, and sympathy for, the
constitutional bonds of union.

Tucker rested his argument on the stated assumption that the
Constitution gave the federal government control over "territory out
of the jurisdiction of any state."'172 Continuing the arguments made
by Jefferson and other opponents of open land sales in the West, he
called that policy "a horrid waste of national wealth" and "an
improvident waste" that "I propose to guard against."173 Like James
Monroe, who had emphasized the benefits of western development
to the entire nation, and especially to the southern states,174 Tucker
maintained that the West was "to be considered not only as a fund
of actual wealth, to the United States, but of population and
strength to the Union."1 75 He saw that fund tapped in the future,
because the present U.S. population was not adequate to settle that
land properly and in sufficient density to contribute to the national
wealth, and migration westward would only depopulate those areas
thriving at present. Tucker was candid enough to admit that cheap
western land would depress the value of land in the east, but he

168. Tucker, View of the Constitution, supra note 10, ed. app. at 283.
169. Tucker, Law Lectures, supra note 26, at 131-32; Tucker, Viw of the Constitution,

supra note 10, ed. app. at 283-85.
170. ST. GEORGE TUCKER, CAUTIONARY HINTS TO CONGRESS RESPECTING THE SALE OF THE

WESTERN LANDS, BELONGING TO THE UNITED STATES (Philadelphia, Lang & Ustick 2d ed.
1796) [hereinafter TUCKER, CAUTIONARY HINTS].

171. See Wilson, supra note 125, at x (indicating that Tucker authored the pseudonymous
pamphlet).

172. TUCKER, CAUTIONARY HINTS, supra note 170, at 1.

173. Id. at 5-6.
174. Letter from James Monroe to Thomas Jefferson, supra note 143, at 216.
175. TUCKER, CAUTIONARY HINTS, supra note 170, at 5.
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argued that such an effect would harm all the nation and produce
a net loss.17 To allow migration in a more controlled manner, by
contrast, would enable commerce to develop, because "experience
proves ... that population, agriculture, and commerce minister to
each other."77

Tucker's vision of the West as a unifying force illustrates his anti-
consolidationist constitutionalism and parallels James Madison's
own position on the value of the West as integrating a common
national interest. In fact, in his famous 1791 essay attacking
"Consolidation" in Philip Freneau's National Gazette, Madison
explained the positive and negative meanings of that term: "[I]f a
consolidation of the states into one government be an event so justly
to be avoided, it is not less to be desired, on the other hand, that a
consolidation should prevail in their interests and affections."'78 The
common interest of the nation, he went on, was best served by a
clear demarcation between state and federal sovereignty: "Let the
former continue to watch against every encroachment, which might
lead to a gradual consolidation of the states into one government.
Let the latter employ their utmost zeal, by eradicating local
prejudices and mistaken rivalships, to consolidate the affairs of the
states into one harmonious interest ... . Worthy of note is the
salient though overlooked fact that just two weeks earlier Madison
had written another essay for Freneau's paper entitled Population
and Emigration, in which he set out a defense of westward emigra-
tion as one such "harmonious interest." Answering the common
refrain about northeastern depopulation, he countered,

[i]nstead of lamenting then a loss of three human beings to
Connecticut, Rhode Island, or New Jersey, the Philanthropist,
will rejoice that five will be gained to New York, Vermont, or

176. Id. at 7-8.
177. Id. at 8. Tucker's experiments in inventing a telegraphic device, which he tested

between the old capitol building and the college in Williamsburg, were possibly related to his
desire for integrating the far-flung regions of the nation. These experiments are described in
the VA. GAZETTE & GEN. ADVERTISER, Jan. 24, 1794.

178. James Madison, Consolidation, NAT'L GAZETTE, Dec. 5, 1791, reprinted in 6 THE
WRITINGS OF JAMES MADISON 68 (Gaillard Hunt ed., 1906).

179. Id.
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Kentucky; and the patriot will be not less pleased that two will
be added to the citizens of the United States."s

Madison's mention of New York is noteworthy, for he saw the
northern frontier as a lucrative expanse of real estate and an
integral territorial part of the Union. In 1786, in fact, he had made
extensive purchases of land there.'

For Tucker, it was both the constitutional right and the policy
obligation of the federal government to encourage and control
expansion, not only through shaping the governments and laws of
the new states but through controlling settlement by barring it
from certain areas or by setting land prices. Vattel made clear a
country's jurisdiction included the right to establish laws or, if it
wished, to prevent individuals from appropriating uncultivated
land.8 2 Vattel's point served Tucker's vision of a federal government
that could guarantee the survival of republicanism in an expanding
union. Tucker had no constitutional qualms about the power of the
Confederation or the federal government under the Constitution to
dictate the internal structure of new states, because these territo-
ries had not been constituted as states "antecedent" to the supervis-
ing authority granted by the Articles. 183 As early as 1779, before
cession of those lands to Congress, George Mason drafted a
resolution for the Virginia Assembly condemning any attempt by
Congress to assert jurisdiction. "Should congress assume a jurisdic-
tion," it stated, such an act would "subvert the sovereignty and
government of any one or more of the United States, and establish
in congress a power which in process of time must degenerate
into an intolerable despotism."'" But the formal cession by the
states changed the constitutional relationship, and the Northwest

180. James Madison, Population and Emigration, NATL GAZETTE, Nov. 21, 1791, reprinted
in 6 THE WRITINGS OF JAMES MADISON, supra note 178, at 66.

181. See 2 BRANT, supra note 17, at 339-41.
182. VATTEL, supra note 29, bk. II, § 84.
183. See Tucker, View of the Constitution, supra note 10, ed. app. at 150-51 (discussing

states' "antecedent" rights).
184. The Remonstrance of the General Assembly of Virginia, to the Delegates of the United

American States in Congress Assembled (Dec. 14, 1779), reprinted in 10 THE STATUTES AT
LARGE; BEING A COLLECTION OF ALL THE LAWS OF VIRGINIA 557 (William Waller Hening ed.,
photo. reprint 1969) (1822).
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