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regular sessions per year,” during which time it must undertake a significant
portion of its work, including convening hearings and approving reports in
individual cases.

In 1979, the system’s second human rights supervisory body, the Inter-
American Court of Human Rights, was created following the coming into force
of the American Convention. As defined under Article 62 of the American
Convention, the Court’s “contentious” or “compulsory” jurisdiction, which involves
alleged violations of the rights of persons under the Convention by states that are
parties thereto, comprises all cases concerning the interpretation and application of
the American Convention provisions in respect of those states that have accepted the
Court’s jurisdiction.* Cases can only be referred to the Court by the Commission
or the state concerned once the Commission has decided upon the admissibility and
preliminary merits of the matter in accordance with Articles 48 through 50 of the
American Convention.? The Court’s judgments are expressly binding on those
states that have accepted its contentious jurisdiction. Pursuant to Article 64 of the
American Convention, the Court is also competent to issue advisory opinions at the
request of Member States of the Organization as well as certain OAS organs,
including the Commission, regarding the interpretation of the Convention or of
other treaties concerning the protection of human rights in the American states.*

Like the Commission, the Inter-American Court is a part-time body comprised
of seven judges who are elected in their individual capacity by the OAS General
Assembly, and is supported by a full-time Secretariat located at the seat of the Court
in San José, Costa Rica, presently comprised of a Secretary and approximately nine
staff attorneys.* The Court conducts much of its work through two regular sessions
each year, during which time the judges convene hearings and adopt judgments in
individual cases, among other responsibilities.

It may be drawn from the above that the inter-American human rights system
is characterized by disparities in the nature and extent of treaty obligations

4 See Commission’s Rules of Procedure, supra note 28, at art. 14.

4 American Convention, supra note 10, at art. 62; see also Statute of the Inter-American
Court of Human Rights, OAS G.A. Res. 448, 9th Sess. (1979) [hereinafter IACHR Statute],
reprinted in BASIC DOCUMENTS, supra note 10, at 181 (adopted by the General Assembly
of the OAS at its 9th Regular Session, held in La Paz, Bolivia). As of June 2004, twenty-one
OAS Member States had accepted the contentious jurisdiction of the Inter-American Court.
See BASIC DOCUMENTS, supra note 10, at 59.

4 American Convention, supra note 10, at art. 61.

¥ Id. at art. 68(1) (“The States Parties to the Convention undertake to comply with the
Jjudgment of the Court in any case to which they are parties.”).

4 Id. at art. 64; Commission’s Statute, supra note 19, at art. 2; Rules of Procedure of the
Inter-American Court of Human Rights, approved Nov. 16-25, 2000, arts. 59-64, reprinted
in BASIC DOCUMENTS, supra note 10, at 216-19.

* See Inter-American Court of Human Rights, http://www.fact-index.com/i/in/
inter_american_court_of_human_rights.html (last visited Dec. 6, 2004).
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undertaken by OAS Member States. The human rights obligations of Member
States that have ratified the American Convention, and the Commission’s
corresponding supervisory authority, are primarily derived from the Convention.
In contrast, the human rights commitments of Member States that have not ratified
the American Convention and the Commission’s jurisdiction in respect of those
states flow from the OAS Charter and the American Declaration. Moreover, not
every Member State that has ratified the American Convention has accepted the
contentious jurisdiction of the Inter-American Court of Human Rights, including,
for example, Jamaica and Grenada.*® Distinctions between OAS Member States
concerning their participation in the inter-American human rights system are
further defined by language — of the twenty-four states that are parties of the
American Convention, eighteen are Spanish-speaking, with Barbados, Dominica,
Grenada, and Jamaica being the only English-speaking state parties.”’ In addition,
while the eighteen Spanish-speaking state parties have also accepted the conten-
tious jurisdiction of the Inter-American Court, only Barbados has done so of the
English-speaking state parties.*® The lack of uniformity in obligations undertaken
by governments within the inter-American human rights system has presented
challenges to the Commission and the Court in attempting to recognize and promote
minimum and universally-applicable human rights standards among all OAS
Member States, while at the same time respecting distinctions in the treaty
commitments explicitly undertaken by each individual state. The Caribbean region,
having all three categories of Member States, provides a microcosm of the system’s
legal disparities, which in turn affects the options available to the Commission and
the Court in processing complaints that may raise issues common to some or all of
the countries of the region, including the mandatory death penalty, as discussed
below.

Also relevant for an accurate appreciation of the mandatory death penalty
litigation in the inter-American system are the financial and other resource
constraints faced by the system’s supervisory organs. As indicated above, both
the Commission and the Court operate on a part-time basis, and neither the
Commissioners nor the Judges receive remuneration for their services, with the
exception of limited stipends, travel allowances, and per diem payments relating

4 See supra note 7 and accompanying text.

*7 Haiti and Suriname, as non-Spanish speaking Member States, have also ratified the
Convention. The Republic of Trinidad & Tobago ratified the Convention in May 1991, but
subsequently denounced the Convention in May 1998, becoming the first Member State to
do so since the coming into force of the Convention in 1978. See BASIC DOCUMENTS, supra
note 10, at 59.

“ See Barbados Accepts Court’s Jurisdiction, OAS NEws, July-Aug. 2000,
http://www.oas.org/oasnews/2000/English/july-august2000/Main/art6.htm (last visited Dec.
6, 2004).
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to meetings or other functions of the Commission and Court.*® As a consequence,
members of the Commission and Court usually maintain their regular careers.
Moreover, the Commission and the Court have faced, and continue to face, severe
budgetary limitations in fulfilling their varied and growing responsibilities. The
OAS Program Budget for 2004, adopted by the OAS General Assembly on
June 10, 2003, authorized a total of $3,429,900 for the Inter-American Commission
on Human Rights and $1,391,300 for the Inter-American Court of Human Rights,
or 4% and 1.6%, respectively, of the Organization’s total regular budget of
$84,744,000.° With these limited resources, the Commission and Court are
expected to fulfill their broad and demanding mandates to promote and protect
the fundamental rights of the hemisphere’s approximate 869 million inhabitants.’!
In comparison, the funds appropriated by the Council of Europe for the work of
the European Court of Human Rights for 2004 amounted to 39,190,000 Euros
(approximately U.S. $47,459,080), or 21.7% of the European Union’s total ordinary
budget for 2004 of 180,500,000 Euros (approximately U.S. $218,585,455).%
Comparisons between the two systems must be qualified by significant structural
and other distinctions, including the operation of the European Court as a full-time
body with forty-five judges, a Registry staff of over 300, and an annual registration
of over 14,000 applications.”® Nevertheless, the disparity in funding between the
inter-American and European systems is striking, particularly in light of the fact that
both systems have historically encompassed comparable populations and that the
functions of the Commission and Court extend beyond those of the European Court
to include promotional and advisory responsibilities.

Indeed, OAS Member States have acknowledged the need to strengthen the
inter-American human rights system through, inter alia, a “substantial increase in

* See Commission’s Statute, supra note 19, at art. 13; IACHR Statute, supra note 41, at
art. 17.

" Program-Budget of the Organization for 2004; Quotas and Contributionsto FEMCIDI
Sfor 2004, OAS G.A. Res. 1974, 33d Sess. (2003), available at http://www.oas.org/juridico/
english/ga03/agres_1974.htm.

*' U.N. DEP’T OF ECONOMIC & SOCIAL AFFAIRS, WORLD POPULATION PROSPECTS, THE
2002 REVISION 1, U.N. Doc. ESA/P/WP.180 (2003) (estimating the 2003 total population
of Northern America at 326 million, and of Latin America and the Caribbean at 543 million),
available athttp://www.un.org/esa/population/publications/wpp2002/WorldPop2002.PDF.

52 Resolution Res (2003)24 concerning the 2004 Ordinary Budget, Council of Eur.
Comm. of Ministers (adopted by the Committee of Ministers on Nov. 26, 2003, at the 862d
meeting of the Ministers’ Deputies), available at hitp://wem.coe.int/ViewDoc.jsp?id
=93263&Lang=en. Conversion was based on the June 22, 2004 exchange rate of US $1.00
to 0.825764 Euros. See http://www.x-rates.com.

% See The European Court of Human rights: Historical Background, Organisation and
Procedure, available at hitp://www.echr.coe.int/Eng/EDocs/HistoricalBackground.htm;
Essential Guides: The European Court of Human Rights, http://www.bbc.co.uk/crime/
law/echr.shtml.
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the budget of the Inter-American Court of Human Rights and that of the Inter-
American Commission on Human Rights so that, within a reasonable time, the
organs of the system may address their growing activities and responsibilities.””*
However, little real progress has been made toward this objective. The President
of the Inter-American Commission noted at the opening of the Commission’s
119th regular session in February 2004, for example, that the Commission received
twelve new mandates during the General Assembly’s regular session in 2003, and
yet the Commission’s regular budget had, in real terms, been reduced.” Notwith-
standing these expressions of concern and similar statements made on behalf of
the Inter-American Court of Human Rights, the political bodies of the OAS have
indicated as recently as March 2004 that achieving short-term increases in the
budgets of the Commission and the Court “does not appear to be a realistic goal.”
The source of this problem is principally a funding crisis faced by the OAS as a
whole — despite a significant increase in the number of mandates given to the
Organization, there has not been an increase in the Member State quotas since
1996.”7 As a consequence, the Commission and Court have had to seek and heavily
rely upon external funding sources in order to function adequately.

In light of the broader context of the structural characteristics and limitations
of the inter-American system outlined above, the analysis will now turn to the
development of doctrine and jurisprudence within the system on the issue of capital
punishment.

3 Strengthening of Human Rights Systems Pursuant to the Plan of Action of the Third
Summit of the Americas, OAS G.A. Res. 1925, 33d Sess., para. 2(a) (2003) [hereinafter OAS
General Assembly Plan), available at http://www.oas.org/main/main.asp?SLang=
E&sLink=../../documents/eng/documents.asp.

5 Dr. José Zalaquett, Speech of the President of the Inter-American Commission on
Human Rights at the Inauguration of the 119th Regular Session (Feb. 23, 2004), available
at http://www.cidh.org/Discursos/02.23.04sp.htm.

% Report of the Chair of the Committee on Administrative and Budgetary Affairs on the
Outcome of the Studies Conducted by the Committee, Pursuant to the Mandates of the
General Assembly Resolutions 1917 (XXXII1-0/03), Observations and Recommendations on
the Annual Report of the Inter-American Commission on Human Rights, OAS Permanent
Council, Committee on Juridical and Political Affairs, Summary of Meeting of Mar. 11,
2004, OEA/ser. G./CP/CAJP/SA.403/04, para 5 (Mar. 30, 2004).

51 Observations and Recommendations on the Annual Report of the Inter-American
Commission on Human Rights, OAS G.A. Res. 1917, 33d Sess., para. 5 (2003), available at
http://www.oas.org/main/main.asp?sLang=E&sLink=../../documents/eng/documents.asp. See
also OAS General Assembly Plan, supra note 54, at para. 4(a).
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B. The Inter-American System and the Death Penalty

As with the extent of treaty obligations assumed by OAS Member States, the
treatment of the death penalty in the inter-American human rights system reflects
a division between the practices of Spanish and English-speaking countries in the
hemisphere. Only two Spanish-speaking states retain the death penalty as part of
their laws for ordinary crimes: Cuba and Guatemala.”® In contrast, a majority of
the English-speaking states maintain the death penalty in their laws, including
Antigua and Barbuda, the Bahamas, Barbados, Belize, Dominica, Grenada, Guyana,
Jamaica, Saint Lucia, Saint Vincent and the Grenadines, Trinidad and Tobago, and
the United States of America.” Partly as a consequence of this distinction in
approach, the human rights instruments of the system and the jurisprudence of the
Commission and Court have reflected both retentionist and abolitionist tendencies
in the hemisphere.

The American Convention, like the International Covenant on Civil and
Political Rights, does not prohibit the use of the death penalty by states that retain
capital punishment.*® Rather, Article 4 of the Convention permits the application
of capital punishment by states that have not abolished the death penalty, but
subjects the use of the penalty to certain restrictions and prohibitions:

1. Every person has the right to have his life respected. This
right shall be protected by law and, in general, from the moment
of conception. No one shall be arbitrarily deprived of his life.

2. In countries that have not abolished the death penalty,
it may be imposed only for the most serious crimes and pur-
suant to a final judgment rendered by a competent court and in
accordance with a law establishing such punishment, enacted
prior to the commission of the crime. The application of such
punishment shall not be extended to crimes to which it does not
presently apply.

3. The death penalty shall not be reestablished in states that
have abolished it.

4. In no case shall capital punishment be inflicted for polit-
ical offenses or related common crimes.

5. Capital punishment shall not be imposed upon persons
who, at the time the crime was committed, were under 18 years

%% See Amnesty International, Facts and Statistics on the Death Penalty, Retentionist
Countries, http://web.amnesty.org/pages/deathpenalty-countries-eng (last visited Dec. 6,
2004).

¥ 1d.

% American Convention, supra note 10.
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of age or over 70 years of age; nor shall it be applied to pregnant
women.

6. Every person condemned to death shall have the right to
apply for amnesty, pardon, or commutation of sentence, which
may be granted in all cases. Capital punishment shall not be
imposed while such a petition is pending decision by the
competent authority.®

In its seminal Advisory Opinion OC-3/83 on Restrictions to the Death
Penalty under Articles 4(2) and 4(4) of the Convention,* the Inter-American Court
of Human Rights adopted a restrictive approach to Article 4 of the Convention.
The opinion stated that “without going so far as to abolish the death penalty, the
Convention imposes restrictions designed to delimit strictly its application and
scope, in order to reduce the application of the penalty to bring about its gradual
disappearance.”® Additionally, the Court noted the following restrictions pre-
scribed in the Article:

Thus, three types of limitations can be seen to be applicable
to States Parties which have not abolished the death penalty.
First, the imposition or application of this sanction is subject to
certain procedural requirements whose compliance must be
strictly observed and reviewed. Second, the application of the
death penalty must be limited to the most serious common
crimes not related to political offenses. Finally, certain consid-
erations involving the person of the defendant, which may bar
the imposition or application of the death penalty, must be taken
into account.*

The Commission has interpreted the right to life protected under Article I of
the American Declaration in a similar manner. Article I, unlike Article 4 of the
American Convention, does not explicitly mention the death penalty, providing
simply that “[e]very human being has the right to life, liberty and the security of

1 Id. at art. 4. See also Protocol to Abolish the Death Penalty, supra note 10, atart. 4. In
accordance with Article 4, the Protocol enters “into force among the States that ratify or
accede to it when they deposit their respective instruments of ratification or accession with
the General Secretariat of the Organization of American States.” As of June 2004, eight OAS
Member States were parties to the treaty.

62 Restrictions to the Death Penalty (Arts. 4(2) and 4(4) American Convention on Human
Rights), Advisory Opinion OC-3/83, Inter-Am. Ct. H.R. (ser. A) No. 3 (1983) [hereinafter
Restrictions to the Death Penalty].

¢ Id. at para. 57.

% Id. at para. 55.
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his person.”® Based in part upon the drafting history for the Declaration, however,
the Commission has interpreted Article I as neither prohibiting use of the death
penalty per se, nor exempting capital punishment from the Declaration’s standards
and protections altogether.*® Rather, the Commission has found that Article I of
the Declaration prohibits the application of the death penalty when doing so would
result in an arbitrary deprivation of life, and has referred to the provisions of
Article 4 of the American Convention as embodying guidelines as to when the use
of capital punishment may be considered arbitrary.®’

The Commission has in turn identified several deficiencies that will render an
execution arbitrary, and thus contrary to Article I of the Declaration. These include
failing to limit the death penalty to crimes of exceptional gravity prescribed by
pre-existing law,%® denying a defendant strict and rigorous judicial guarantees of
a fair trial,” and exhibiting a notorious and demonstrable diversity of practice
within a Member State that results in inconsistent application of the death penalty
for the same crimes.”

A closer analysis of the Inter-American Commission’s doctrine on capital
punishment reveals two historical lines of development. The first involves
interpretations of Article 4 of the Convention in respect of Member States of the
Caribbean, which, until the mandatory death penalty cases of the mid to late 1990s,
did not give rise to a particularly deep or insightful body of case law.”" The second
line of death penalty cases addressed by the Commission involves complaints filed

% American Declaration, supra note 16, at art. 1.

 See Garza v. United States, Case 12.243, Inter-Am. C.H.R. 52, OEA/ser. L/V/IL111,
doc. 20 rev., paras. 90-91 (2001), available at http://www.cidh.org/annualrep/2000eng/
ChapterIll/Merits/USA12.243.htm.

% See e.g., Roach & Pinkerton v. United States, Case 9647, Inter-Am. C.HR. 3,
OEA/ser. L./V.AL71, doc. 9 rev. 1, paras. 46—49 (1987); Andrews v. United States, Case
11.139, Inter-Am. C.H.R. 57, OEA/ser. L./V./11.98, doc. 6 rev., paras. 175-77 (1996),
available at http://www cidh.org/annualrep/97eng/usal 1139.htm.

% See Andrews v. United States, Case 11.139, Inter-Am. C.H.R. 57, OEA/ser.
L./V /1198, doc. 6 rev., paras. 175-77 (1996), available at http://www.cidh.org/annualrep/
97eng/ usal1139.htm.

% See, e.g., id. at para. 172 (finding that in capital punishment cases, states have an
“obligation to observe rigorously all the guarantees for an impartial trial”’); Thomas v.
Jamaica, Case 12.183, Inter-Am. C.H.R. 127, OEA/ser. L./V./I1.114, doc. S rev., paras.
137-46 (2001), available at http://www .cidh.org/annualrep/2001eng/jamaical2183.htm.

™ See e.g., Roach & Pinkerton v. United States, Case 9647, Inter-Am. C.HR. 3,
OEA/ser. L./V /1171, doc. 9 rev. 1, para. 61 (1987).

™ For example, between 1980 and 1996, only eight reports were published by the
Commission in respect of English-speaking Caribbean countries, which were comprised
almost entirely of complaints concerning due process protections in death penalty
proceedings in Jamaica. For a more detailed discussion of the pre-mandatory death penalty
cases arising in the Caribbean in the mid- to late-1980’s, see infra notes 106-14 and
accompanying text.
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against the United States under the American Declaration. These complaints
have raised a variety of discrete issues, including the execution of juvenile
offenders,” racial discrimination in the capital prosecution process,” and, more
recently, due process issues pertaining to non-compliance with the Vienna
Convention on Consular Relations on the execution of foreign nationals™ and
the introduction of evidence of unadjudicated crimes at the sentencing phase of
criminal proceedings.”

In addition to its merits decisions on death penalty petitions arising out of the
United States and the Caribbean, the Commission has also developed a practice
of adopting “precautionary measures” pursuant to Article 25 of its Rules of
Procedure. These measures favor the capital petitioner whose complaints meet the
requirements of the Rules of Procedure and are transmitted to the Member State
concerned, in effect acting as an injunction to avoid frustrating the restitutio in
integrum of the condemned prisoner and thereby preventing irreparable harm.”™

2 Domingues v. United States, Case 12.285, Inter-Am. C.H.R. 62, OEA/ser. L./V./I1.117,
doc. 1 rev. 1 (2002), available at http://www.cidh.org/annualrep/2002eng/usa.12285 htm;
Beazley v. United States, Case 12.412, Inter-Am. C.H.R. 101, OEA/ser. L./V./11.118, doc.
5 rev. 2 (2003), available at http://www.cidh.org/annualrep/2003eng/usa.12.412 htm;
Thomas v. United States, Case 12.240, Inter-Am. C.H.R. 100, OEA/ser. L./V./11.118, doc.
S rev. 2 (2003), available at http://www.cidh.org/annualrep/2003eng/usa.12240htm; Roach
& Pinkerton v. United States, Case 9647, Inter-Am. C.H.R. 3, OEA/ser. L./V./IL.71, doc. 9
rev. 1 (1987), available at http://www.cidh.org/annualrep/86.87eng/EUU9647 .htm.

™ See, e.g., Andrews v. United States, Case 11.139, Inter-Am. C.H.R. 57, OEA/ser.
L/V./I1.98, doc. 6 rev., paras. 175-77 (1996), available at http://www.cidh.org/annualrep/
97eng/usal1139.htm; Celestine v. United States, Case 10.031 Inter-Am. C.H.R. 23, OEA/ser.
L/V/L77, doc. 7 rev. 1 (1989), available at http:/www.cidh.org/annualrep/89.90eng/
usal0.031.htm.

™ See, e.g., Fierro v. United States, Case. 11.331, Inter-Am. C.H.R. 99, OEA/ser.
L/V./I1.118, doc. 5 rev. 2 (2003) available at http://www cidh.org/annualrep/2003eng/
usa.11331.htm; Villareal v. United States, Case 11.753, Inter-Am. C.H.R. 108, OEA/ser.
L/V/L111 (2000), available at hitp://www.cidh.org/ annualrep/2000eng/chapteriii/
admissible/usal1.753.htm.

™5 See Garza, Case 12.243, Inter-Am. C.H.R. 52, at paras. 90-91.

6 Commission’s Rules of Procedure, supra note 28, art. 25. Providing that:

1. In serious and urgent cases, and whenever necessary according
to the information available, the Commission may, on its own initiative
or at the request of a party, request that the State concerned adopt
precautionary measures to prevent irreparable harm to persons.

2. If the Commission is not in session, the President, or, in his or
her absence, one of the Vice-Presidents, shall consult with the other
members, through the Executive Secretariat, on the application of the
provision in the previous paragraph. If it is not possible to consult
within a reasonable period of time under the circumstances, the
President or, where appropriate, one of the Vice-President [sic] shall
take the decision on behalf of the Commission and shall so inform its
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Through these precautionary measures, the Commission requests that the State
concerned stay the execution of a petitioner until the Commission has an oppor-
tunity to investigate his or her complaints.” Indeed, the Commission, similar to
other international adjudicative bodies, has held that OAS Member States are
subject to an international legal obligation to comply with requests for precaution-
ary measures where, as in capital cases, the measures are considered essential to
preserving the Commission’s mandate under the OAS Charter.”

These developments in the case law of the Inter-American Commission have
been accompanied by several significant decisions of the Inter-American Court of
Human Rights in connection with the use of capital punishment. Advisory opinions
issued by the Court concerning the death penalty include Advisory Opinion
0OC-3/83,” in which the Court addressed the permissibility of extending the death
penalty to new crimes that had not been subject to that punishment when the
Convention entered into force for a particular state. Additionally, in Advisory
Opinion OC-14/94.% the Commission asked the Court to address the international
legal implications for a state that reintroduces the death penalty after it has been
abolished in contravention of Article 4(3) of the Convention. In Advisory Opinion
0OC-16/99,*' the Court analyzed the due process implications of a state’s failure

members.

3. The Commission may request information from the interested
parties on any matter related to the adoption and observance of the
precautionary measures.

4. The granting of such measures and their adoption by the State
shall not constitute a prejudgment on the merits of a case.

Id.

" For a yearly summary of the precautionary measures adopted by the Commission
between 1996-2002, including measures in death penalty cases in the United States, the
Caribbean region, and Guatemala, see chapter III in each of the Commission’s Annual
Reports for the years 1996-2003.

8 See, e.g., Garza, Case 12.243, Inter-Am. C.H.R. 52, paras. 90-91 (citing James v.
Trinidad & Tobago, Order for Provisional Measures of Aug. 29, 1998, Inter-Am. Ct. HR.
(ser. E) No. 2 (1998)); Inter-Am. C.HR., at 317 (1998); Case Concerning the Vienna
Convention on Consular Relations (F.R.G. v. U.S.), 1999 I.C.J. 104 (Mar. 3), paras. 22-28
(order granting provisional measures); Ocalan v. Turkey, No. 46221/99, 125 Eur. Ct. HR.
(2003) (order granting interim measures pursuant to rule 39 of the European Court of Human
Rights); Piandiong v. Philippines, Case 869/1999, UN. Hum. Rts. Comm., U.N. Doc.
CCPR/C/70/D/869/1999, paras. 5.1-5.4 (2000), available at http://www.unhchr.ch/tbs/
doc.nsf/0/8498694eee98082ac12569¢b0034f1bb?Opendocument.

” Restrictions to the Death Penalty, supra note 62.

% International Responsibility for the Promulgation and Enforcement of Laws in
Violation of the Convention (Arts. 1 and 2 of the American Convention on Human Rights),
Advisory Opinion OC-14/94, Inter-Am. Ct. H.R. (ser. A) No. 14 (1994).

8 The Right to Information on Consular Assistance in the Framework of the Guarantees
of the Due Process of Law, Advisory Opinion OC-16/99, Inter-Am. Ct. H.R. (ser.A) No. 16
(1999).
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to comply with Article 36 of the Vienna Convention on Consular Relations in
respect of a foreign national who has been tried and convicted of a capital crime
and sentenced to death. Additionally, on June 21, 2002, the Court issued its first
judgment on merits and reparations in a contentious proceeding in the case of
Hilaire, Constantine & Benjamin v. Trinidad & Tobago.®® This case addressed
the compatibility of the mandatory death penalty with the American Convention,
among other issues connected with capital proceedings, and is the subject of further
discussion below.

Historically, therefore, the inter-American human rights supervisory bodies
have been active in grappling with the issue of the death penalty in an inter-
national context. It was not until the mid-1990s, however, that the issue of capital
punishment became a critical challenge to the inter-American system in the
Caribbean region.

II. THE DEATH PENALTY IN THE CARIBBEAN REGION — CRISIS IN THE 1990s

Commonwealth Caribbean Member States of the OAS have played a
longstanding but relatively uncontroversial role in the inter-American human
rights system in comparison with the struggles against military dictatorships, armed
conflicts, and other deep-seated problems that the Inter-American Commission and
Court have historically faced in other parts of the hemisphere. Beginning in the
mid-1990s, this situation changed when the death penalty issue in the Caribbean
became a matter of enhanced scrutiny and debate on several fronts: in the dis-
course of local politics; in litigation before domestic courts; in foreign relations,
particularly between Caribbean states and Great Britain; and in the international
organizations of which the states are members.* The convergence of these
developments set the stage for an unprecedented political and juridical struggle
over the conditions under which capital punishment would continue to be utilized
in the Caribbean region. It also resulted in an urgent situation for the inter-
American human rights system, which became a central arena for this struggle.

A. Increased Use of the Death Penalty and Significant Decisions of the Judicial
Committee of the Privy Council

Beginning in the 1990s, the Caribbean region called for a more aggressive use
of the death penalty, following a period in which the punishment was applied
relatively infrequently. This increased endorsement of capital punishment was

% Hilaire, Constantine & Benjamin v. Trinidad & Tobago, Case 11.816, Inter-Am. Ct.
H.R. (ser. C) No. 94 (2002).

¥ Pratt & Morgan v. Attorney Gen. for Jamaica, [1994] 2 A.C. 1, 4 ALE.R. 769 (P.C.
1993) (appeal taken from Jam.), available at http://www.privy-council.org.uk/output/
Pagel71.asp.
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associated with the social and economic effects of rising crime rates throughout
the Caribbean region and the adoption of more aggressive anti-crime programs.®

Countering this upsurge in the invocation of the death penalty was a coordi-
nated strategy developed by barristers and solicitors in London, together with
associates in some Caribbean states, to challenge aspects of the penalty through
litigation at the domestic and international levels. Among the challenges raised by
London firms was the “death row phenomenon” — concerning the effects of
prolonged incarceration on death row, as well as the mandatory nature of the death
penalty under the legislation of most Caribbean jurisdictions.®® In some instances,
judicial challenges to the death penaity were complicated by the existence of
“saving clauses” in the constitutions of most Commonwealth Caribbean states,
which were designed to exempt pre-independence laws, including those governing
capital punishment, from challenge for being contrary to provisions of the new
Bills of Rights in those countries.*

The efforts of the London attorneys resulted in a series of Judicial Committee
of the Privy Council decisions that had a profound impact upon the standards and
procedures for applying the death penalty in the region, including the role of
international human rights instruments and supervisory bodies. The most salient
of these decisions, which are reviewed briefly below, include Pratt & Morgan v.

# See David A. C. Simmons, Conflicts of Law and Policy in the Caribbean — Human
Rights and the Enforcement of the Death Penalty — Between a Rock and a Hard Place, 9J.
TRANSNAL'L L. & POL’Y 263, 266 (2000). See also Amnesty International, The Death
Penalty Worldwide: Developments in 1999, Al Index: ACT50/004/2000 (Apr. 2000) (noting
that in June 1999 Trinidad & Tobago executed nine people in the first executions in that
country in five years); Amnesty International, Death Penalty News: December 1996, Al
Index: ACT53/001/1997 (Jan. 1997) (indicating that Jamaica was expected to resume
executions after a gap of eight years, based upon comments by the Minister of National
Security of that country to Parliament on October 29, 1996, and that a new crime-fighting
plan would be implemented due to the high level of crime and violence in the country).

8 See Patrick Hudson, Does the Death Row Phenomenon Violate a Prisoner’s Human
Rights Under International Law?, 11 EUR. J. OFINT’L L. 433 (2000), available at http://ejil.
oupjournals.org/cgi/content/abstract/11/4/833.

8 See NEWTON, supranote 1, at 37-38 (Newton notes that the constitutions of Barbados,
the Bahamas, Belize, Guyana, Jamaica, and Trinidad & Tobago contain “savings clauses,”
and that the Judicial Committee of the Privy Council, still the highest court of appeal for all
such jurisdictions except Guyana, has demonstrated a mixed willingness to limit the extent
to which pre-independence laws can be shielded from review under the Bills of Rights. In
a series of recent cases, the Judicial Committee of the Privy Council has had occasion to
consider the constitutional validity of these savings clauses.); see infra note 276 and
accompanying text; Saul Lehrfreund, International Trends and the “Mandatory Death
Penalty” in the Commonwealth Caribbean, 1 OXFORD U. COMMONWEALTH L. J. 1171
(2001).
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Attorney General for Jamaica¥ Thomas & Hilaire v. Baptiste,88 and Lewis v.
Attorney General of Jamaica.®

Among the most controversial decisions of the Judicial Committee of the
Privy Council concerning the application of the death penalty in the Caribbean
region was its 1993 judgment in Pratt & Morgan v. Attorney General for
Jamaica.® In Pratt & Morgan, a majority of the Lords hearing the case accepted
the doctrine of the “death row phenomenon,” finding that the execution of the
death sentence after an unconscionable delay would constitute a contravention of
a constitutional provision protecting the right to humane treatment except where
the delay had resulted from the fault of the defendant.”? According to the Privy
Council, capital punishment can only be retained if it is carried out with all possible
expedition. Moreover, the Council specifically opined that if an execution takes
place more than five years after sentencing, there will be “strong grounds for
believing that the delay is such as to constitute inhuman degrading punishment or
other treatment.”” Of particular relevance to the inter-American human rights
system, the Privy Council held that where defendants pursue claims before
international bodies such as the UN Human Rights Committee (“UNHRC”) or the
Inter-American Commission, the five-year time period suggested by the court
included a period of eighteen months in which those claims are to be determined.*
In reaching this conclusion, the Privy Council observed that the UNHRC and, by
implication, the Inter-American Commission, did not consider its role to be that of
a further appellate court:

It therefore appears to their Lordships that provided there is
in [the] future no unacceptable delay in the domestic proceed-
ings[,] complaints to the UNHRC from Jamaica should be
infrequent and when they do occur it should be possible for the
Committee to dispose of them with reasonable dispatch and at
most within eighteen months.”

¥ Pratt & Morgan v. Attorney Gen. for Jamaica, [1994] 2 A.C. 1,4 AllE.R. 769 (P.C.
1993), available at hitp://www.privy-council.org.uk/output/Page171.asp.

% Thomas & Hilaire v. Baptiste, [1999] 3 W.L.R. 249, [2000] 2 A.C. 1 (P.C.) (appeal
taken from Trin. & Tobago), available at http://www.privy-council.org.uk/output/
Page170.asp.

¥ Lewis v. Attorney Gen. of Jamaica, [2000] 3 W.L.R. 1785, [2001] 2 A.C. 50 (P.C.)
(appeal taken from Jam.), available at http://www.privy-council.org.uk/output/Page 169.asp.

% Prart & Morgan, [1994] 2 A.C. 1, 4 AllE.R. 769.

*! See also Soering v. United Kingdom, 161 Eur. Ct. HR. (ser. A), para. 92 (1989).

% Pratt & Morgan, [1994] 2 A.C. 1, 4 All E.R. 769.
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As discussed below, this decision drastically affected relations between the
Caribbean States and both the UNHRC and the Inter-American Commission by
pressing these bodies to accelerate their determination of cases, notwithstanding
their increasing case loads and limited resources.

The next Privy Council judgment having a significant impact upon the
processing of capital proceedings before both the domestic courts and interna-
tional human rights bodies was its January 27, 1999 order in the Trinidadian case
of Thomas & Hilaire v. Baptiste, the reasons for which were subsequently issued
on March 17, 1999.%¢ In this decision, the Privy Council augmented the links
between the inter-American human rights system and domestic legal restraints upon
Caribbean Member States in implementing the death penalty by precluding the
Republic of Trinidad and Tobago from executing condemned prisoners until their
complaints had been determined before the inter-American system. According to
the Council, “[flor the Government to carry out the sentences of death before the
[inter-American] petitions have been heard would deny the appellants their
constitutional right to due process.”’ As a consequence, the Privy Council ordered
that the carrying out of the said death sentences be stayed, until the applicants’
petitions to the Commission had been determined and any Commission report or
Inter-American Court ruling had been considered by the authorities in Trinidad and
Tobago. The Privy Council also indicated that the stay would apply to other
prisoners under sentence of death in Trinidad and Tobago who had lodged petitions
under the American Convention, which at the time included six other condemned
prisoners, and eventually expanded to encompass thirty-eight death row inmates
in that State.”®

In its reasons for judgment, the Privy Council acknowledged arguments
proffered by the State that in common law systems derived from the British
model, international conventions do not alter domestic law except to the extent
that they are incorporated into domestic law by legislation.” The Council found,

% Thomas & Hilaire, [1999] 3 W.L.R. 249, [2000] 2 AC. 1.

7 Id

% See James v. Trinidad & Tobago, Order for Provisional Measures, Inter-Am. Ct. HR.

(ser. E) Nos. 1-3 (1998).
% Thomas & Hilaire, [1999] 3 W.L.R. 249, [2000] 2 A.C. 1. Stating that:
Their Lordships recognise the constitutional importance of the

principle that international conventions do not alter domestic law
except to the extent that they are incorporated into domestic law by
legislation. The making of a treaty, in Trinidad and Tobago as in
England, is an act of the executive government, not of the legislature.
It follows that the terms of a treaty cannot effect any alteration to
domestic law or deprive the subject of existing legal rights unless and
until enacted into domestic law by or under authority of the legislature.
When so enacted, the Courts give effect to the domestic legislation, not
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however, that this principle did not preclude giving effect to the inter-American
petition system by way of the act of the Executive Branch in ratifying the American
Convention. In the Privy Council’s view, the ratification of the American
Convention by the Executive extended the due process protections under the
Trinidad and Tobago Constitution and common law to condemned inmates’
proceedings before the inter-American system. Therefore, the stays were grounded
in the enforcement of domestic law. The Privy Council explained that:

the appellant’s claim does not infringe the principle which the
Government invokes. The right for which [the appellants]
contend is not the particular right to petition the Commission
or even to complete the particular process which they ini-
tiated when they lodged their petitions. It is the general right
accorded to all litigants not to have the outcome of any pending
appellate or other legal process pre-empted by executive action.
This general right is not created by the Convention; it is ac-
corded by the common law and affirmed by section 4(a) of the
Constitution.'® The appellants are not seeking to enforce the
terms of an unincorporated treaty, but a provision of the
domestic law of Trinidad and Tobago contained in the Constitu-
tion. By ratifying a treaty which provides for individual access
to an international body, the Government made that process for
the time being part of the domestic criminal justice system and
thereby temporarily at least extended the scope of the due
process clause in the Constitution.'"

With these words, the Privy Council articulated an innovative approach to the
interconnection between international human rights mechanisms and the domestic
criminal processes of states having a common law tradition, which afforded

to the terms of the treaty. The many authoritative statements to this
effect are too well know to need citation.
Id.
1% TRIN. & TOBAGO CONST. § 4(a). The constitution provides:

It is hereby recognised and declared that in Trinidad and Tobago
there have existed and shall continue to exist, without discrimination
by reason of race, origin, colour, religion or sex, the following
fundamental human rights and freedoms, namely-(a) the right of the
individual to life, liberty, security of the person and enjoyment of
property and the right not to be deprived thereof except by due process
of law.

1d., available at http://www.ttparliament/org/docs/constitution/ttconst.pdf.
"' Thomas & Hilaire, [1999] 3 W.L.R. 249, [2000] 2 A.C. 1.
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domestic constitutional protection to the procedures before the supervisory
mechanisms created under the human rights instruments to which the state was
subject.

The Privy Council also rejected the government’s contention that the process
before the inter-American system was not a legal process and therefore not subject
to the constitutional requirement of due process. In so finding, the Privy Council
recognized that, as Trinidad and Tobago had accepted the contentious jurisdiction
of the Inter-American Court of Human Rights, a defendant’s petitions might be
referred to the Inter-American Court, and noted that the Inter-American Court’s
rulings are “binding” upon Trinidad and Tobago according to the terms of the
American Convention.'®

In Thomas & Hilaire, the Privy Council also revisited its pronouncement in
Prant & Morgan of a “five-year” maximum period. Apparently recognizing the
limited capacity of international human rights systems, the Privy Council concluded
that, in hindsight, it may have been “unduly optimistic”'® in prescribing an
eighteen-month period inclusive of proceedings before the UNHRC and the
Inter-American Commission. As a consequence, the Council held that if more
than eighteen months elapse between the date that a condemned prisoner lodges a
petition to the Commission and its final determination, an appropriate remedy would
be to add the excess time to the eighteen-month period allowed for the completion
of the international processes in death penalty cases. In effect, the Privy Council
considered that the delay before the international process, while it may be taken
into account by the Advisory Committee on the Power of Pardon, should not prevent
the death sentence from being carried out.’® The change in the Privy Council’s
approach also appears to have been prompted by a reevaluation of the legal basis
for state responsibility in cases of delay, with the Law Lords observing:

[Tlhe ratio of Pratt, that a state which wishes to retain capital
punishment must accept responsibility of ensuring that the
appellate system is not productive of excessive delay, is not

12 Id. Tt is notable, however, that the Privy Council subsequently granted stays in favor
of condemned prisoners in states that had not accepted the Court’s contentious jurisdiction.
In Lewis, for example, the Privy Council extended the reasoning of Thomas & Hilaire to
Jamaica, by concluding that the “protection of the law” clause under the Jamaican
Constitution, like the “due process of law” clause under the Trinidad & Tobago Constitution,
required the Jamaican government to stay a condemned prisoner’s execution until the reports
of the human rights bodies to which the prisoner had petitioned have been received and
considered; see Lewis, [2000] 3 W.L.R. 1785, [2001] 2 A.C. 50. It therefore appears that
access to the Court’s contentious procedure is not considered a condition precedent to the
availability of injunctive relief for defendants who petition the inter-American system.

'S Thomas & Hilaire, [1999] 3 W.L.R. 249, [2000] 2 A.C. 1.

1% 1q,
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appropriate to international legal processes which are beyond the
control of the state concerned. Prompt determination by human
rights bodies of applications from men condemned to death is
more likely to be achieved if delay in dealing with them does not
automatically lead to commutation of the sentence.'®

The third significant Judicial Committee of the Privy Council decision
addressing the implementation of capital punishment in light of applicable human
rights standards and mechanisms was Lewis v. Attorney General of Jamaica.'"®
In this case, a majority of the judges considering the matter concluded that the
executive’s authority to grant the Prerogative of Mercy, exercised in Jamaica by
the Privy Council of Jamaica, must operate under “fair and proper” procedures.'”
In reaching this conclusion, the Board diverted from its previous case law accord-
ing to which the -exercise of the Prerogative of Mercy was considered purely
discretionary and therefore not subject to judicial review.'®

The Privy Council found that fair and proper procedures in the mercy process
require, inter alia, that a condemned individual be given sufficient notice of the
date on which the competent authorities will consider his or her case, be afforded
the opportunity to make representations in support of his or her case, and receive
copies of the documents that will be considered by the competent authorities in
making a decision on whether to exercise the Prerogative of Mercy in favor of the
individual.'® Moreover, the Judicial Committee held that when the report of the
international human rights bodies is available it should be considered, and if the
Jamaican Privy Council does not accept the report an explanation why should be
given.""® Further, the Privy Council required Jamaica, like Trinidad, to stay the
execution of condemned prisoners until the reports of the human rights bodies to
which the prisoner has petitioned have been received and considered.!! Concerning
the role of international processes vis-a-vis the time limit in Praft & Morgan, the
Privy Council appeared to revert to its previous position that both domestic and
international procedures must be completed within five years of sentencing, but
conditioned this standard by acknowledging that the international bodies concerned
“meet infrequently and are undermanned”'"? and accordingly that “it may be that

Id. (emphasis omitted).

196 Lewis, [2000] 3 W.L.R. 1785, [2001] 2 A.C. 50.

7 d,

18 See, e.g., de Freitas v. Benny, [1975] 3 W.L.R. 388, [1976] A.C. 239 (P.C. 1975)
(appeal taken from Trin. & Tobago); Reckley v. Minister of Pub. Safety & Immigration,
[1996] 2 W.L.R. 281, [1996] UK.P.C. 1, [1996] A.C. 517 (appeal taken from Bah.).

1% Lewis, [2000] 3 W.L.R. 1785, [2001] 2 A.C. 50.

10 Id.

m 1d.

112 Id.



