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have been concerned with preserving its reputation as a reliable 
guardian. Mter all, the nation could not hope to attract wave after 
wave of land purchasers without a reputation for protecting all fron­
tier settlers. This also explains why, despite the great cost of Indian 
wars, colonists in less exposed regions had little choice but to finish 
the conflagrations begun by their frontier cousins. 

Instead of punishing rogue settlers, the government borrowed a 
colonial practice of paying damages to aggrieved Indians in order to 
limit the external effects of lawless settlers. This approach made eco­
nomic sense and maintained the government's reputation for protect­
ing its citizens. As Prucha noted: 

[The United States] frequently resorted to compensating the families of 
murdered Indians by payment of a fixed sum of money or goods. • • • A 
sum of one to two hundred dollars for each Indian murdered by whites 
was suggested by the secretary of war in 1803, and this amount was regu­
larly given . 

. . . By providing machinery for recovery of losses by peaceful means, 
it eliminated any justification for private retaliation and was largely suc-

ful . . th. ti • . 461 cess m removmg JS nction ...• 

Paying damages was an ex post remedy, made necessary by the na­
tion's difficulty controlling trespasses on Indian land and the inevita­
ble violence that followed. 

Even though the United States had tried to bring some order into the 
western advance by organizing repeated cessions and creating boundary 
lines which for the time being were supposed to be inviolate, the gov­
ernment was never able to stem the illegal advance. Settlers crossed the 
boundary line to obtain choice lands, and the government never mus-

d uffi . .1. J: h . . 462 tere s tctent mt ttary .orce to prevent t e mtrustons. 

Roback notes: 

[H]ow little sovereignty the 'Sovereign' actually had over his subjects. 
The English colonists were themselves sovereign individuals . . . . The 
English Americans made choices subject to the constraints placed on 
them by their own rulers and by the Indians. In many cases, the laws 
were so costly to enforce that they amounted to only a minimal con­
straint on the behavior of individual settlers.

463 

461 
PRUCHA, supra note 261, at 106-07. The government also compensated whites 

for thefts by Indians, to discourage 'self-help' private retaliation that might have en­
gendered retaliatory Indian violence. 

462 HORSMAN, supra note 90, at 160. 
463 Roback, supra note 190, at 13-14. 
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Mocking George Washington's laments about the difficulty of 
controlling frontiersmen, Limerick archly noted that "[r]ather than 
the government controlling the people, the people-or at least those 
on the far fringes of settlement-had the power to control the gov­
ernment, which is what, after all, democracy is supposed to mean.'o464 

Democracy, however, is a bit more complicated. As discussed 
above, the nation was dealing with a collective action problem: while 
it was in an individual settler's interest to trespass on Indian lands and 
perhaps commit acts of violence, every American would benefit if offi­
cials could restrain settlers.465 This would allow the nation to rely on 
the more orderly and less expensive tools of disease, game-thinning, 
and negotiating advantages to combat Indians, rather than the expen­
sive tool ofviolence. 

In addition, American democracy was capable of solving, at least 
in part, this collective action problem. It is easy to overstate the pow­
erlessness of the United States to control activity on the frontier. 
Moreover, the positive externalities created by squatters diluted the 
government's desire to control them. 

The federal government was sincerely interested in preventing settle­
ment on Indian lands only up to a point . . . . The basic policy of the 
United States intended that white settlement should advance and the 
Indians withdraw. Its interest was primarily that this process should be as 
free of disorder and injustice as possible .... It supported Indian claims 
as far as it could out of justice and humanity to the Indians and above aU 
as Jar as it was necessary to keep a semblance of peace and to maintain Indian 
good will so that continuing cessions of land could be evoked from the 
tribes.

466 

Summing up the effects of the Trade & Intercourse Acts, Prucha 
finds that "if the goal was an orderly advance, it was nevertheless ad­
vance of the frontier."467 The United States, by using both the carrot 
(for example, granting title only to those on lands purchased by the 
nation) and the stick (for example, occasionally removing settlers 
from Indian land, at least temporarily) was able to mitigate some of 
the squatters' negative external effects that most threatened the pub­
lic interest. 

The relative effectiveness of American regulation of frontiersmen 

164 
LIMERICK, supra note 345, at 192. 

165 See supra text accompanying note 443. (describing the prisoner's dilemma fron­
tier settlers faced). 

466 PRUCHA, supra note 6, at 186-87 (emphasis added). 
167 

Id. at 3. 
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contrasts sharply with the tribes' complete inability to police their 
members, especially young ·warriors bent on punishing the trespasses 
and murders committed by settlers.468 Roback argues that the tribes, 
long unsuccessful in regulating citizens in a forest environment, did 
not really try to control members by fiat (majority or otherwise), but 
relied instead on unanimous consent. 469 Roback's theory again high­
lights the Indians' significant bureaucratic disadvantage. The reper­
cussions for the tribes of young warriors' aggression were much more 
severe than for the Americans, yet the Indians could not police their 
own members at all. In contrast, although the United States could not 
control the forested, sparsely-populated frontier as well as it could 
control life in Boston or Philadelphia, its extensive bureaucracy could 
limit activities imposing costs on the rest of the nation. 

The history of the M'Intosh rule as applied against private pur­
chases shows that European governments, based on a developed bu­
reaucratic legal system, could effectively regulate at least some socially 
undesirable behavior effectively. Land speculators, like squatters, of­
ten fomented Indian hostilities. "An avaricious disposition in some of 
our people to acquire large tracts of land and often by unfair means, 
appears to be the principle source of difficulties with the lndians.',470 

South Carolina's colonial legislature cited Indian policy as the motiva­
tion for passing legislation banning private purchases: 

[T]he practice of purchasing lands from the Indians may prove of very 
dangerous consequence to the peace and safety of this Province, such 
purchases being generally obtained from Indians by unfair representa­
tions, fraud and circumvention, or by making them gifts or presents of 
little value, by which practices, great resentments and animosities have 
been created amongst the Indians towards the inhabitants of this Prov-
• 471 
mce. 

When Great Britain took over all Indian affairs in the Proclama­
tion of 1763, it echoed these concerns about speculators' purchases 
from the tribes: "[G]reat frauds and abuses have been committed in 
the purchasing lands of the Indians, to the great prejudice of our in-

463 See SKOGEN, supra note 452, at 20 ("One of the seemingly omnipresent features 
of Indian-white councils has been the repeated admission by Indian leaders that they 
could not control their young men."). 

469 See Roback, supra note 190, at 14-16 (examining political organization of the 
Iro~uois at both the village and tribal levels). 

70 HORSMAN, supra note 90, at 40 (quoting 33 JOURNALS OF TilE CONTINENTAL 
CONGRESS, 1774-1789, at 454, 457 (Roscoe R. Hilled., 1936) ). 

471 3 THE STATUTES AT LARGE OF So urn CAROUNA, supra note 46, at 525, 525. 
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terest, and to the great dissatisfaction of the said Indians. "472 When 
William Murray purchased the Illinois Company's lands in 1773, Brit­
ish officials "feared that settlements which were rumored to be made 
in the spring by emigrants from the East would irritate the Indians" 
and disrupt the peace. 473 These concerns led to a proclamation in 
1774 reaffirming the policy against private purchases of Indian 
lands.474 Other large prerevolutionary land speculation schemes 
raised the same concerns.475 The New York Constitution of 1777 justi­
fied its ban on private purchases on the "great importance of this 
state, that peace and amity with the Indians within the same, be at all 
times supported and maintained; and that the frauds too often prac­
tised towards the Indians, in contracts made for their lands, had, in 
divers[e] instances, been productive of dangerous discontents and 
animosities. "476 

The same divergence between individual and societal costs that 
drove squatter activity also drove speculators to buy land despite prob­
able adverse consequences to others. 

Land speculators were unconcerned that their actions aroused the tribes 
and could lead to another bloody Indian war ••.• Since the lands be­
tween the mountains and the Ohio were said to be so extremely fertile, 
"people will run all risques [sic] whether from Governments or from In­
dians" to settle there "without the least plea ofRight."

477 

As Roback observes, "a fraudulent transaction with the Indians 
could have substantial spillover effects on other colonists if the Indi-

472 GATES, supra note 64, at 34 (citation omitted). 
475 Marks, supra note 50, at 202 (summarizing a letter from General Haldimand to 

Dartmouth, Secretary of State (Nov. 3, 1773) ); see also JACK M. SOSIN, WHITEHALL & 
1HE WILDERNESS: THE MIDDLE WEST IN BRmSH COLONIAL POLICY, 1760-1775, at 233 
(1961). 

474 On March 10, 1774, General Haldimand issued a proclamation prohibiting the 
private purchase of land from the Indians. SeeSOSIN, supra note 473, at 233 (describ­
ing the aftermath of Murray's land purchases). 

475 In explaining the delay in approving the Vandalia scheme (founded on an In­
dian deed to a large tract of land in Ohio, West Virginia, and Indiana) officials de­
clared that "[t]he government was also much concerned over the unlicensed emigra­
tions into the interior parts of America. It was feared that this movement westward 
would likely lead to an Indian war, which would prove detrimental to the older colo­
nies and expensive to the crown." LEWIS, supra note 65, at 126 (citing extracts from 
PA. CHRONICLE,june 7, 1773). 

476 N.Y. CONST. ofl777, art. 37 ("[N]o purchases or contracts for the sale of lands, 
made with, or of the said Indians, shall be binding on them, or deemed valid, unless 
made under the authority and with the consent of the legislature."). 

477 SOSIN, supra note 473, at 122-23 (quoting Letter from Virginia Lieutenant Gov­
ernor Fauquier to Shelburne, Head of British Board ofTrade (Dec. 18, 1766)). 
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ans chose to make reprisals more or less at random.'o478 Speculators 
were much less likely than even squatters to suffer at the hands of In­
dians who felt cheated or betrayed by their leaders. How likely '\vas it 
that a merchant member of the United Illinois and Wabash Compa­
nies, sitting in a Philadelphia counting house, would suffer at the 
hands of angry young warriors? 

The long line of statutes, proclamations, and court decisions bar­
ring private purchases, culminating in M'Intosh, eventually curbed 
such purchases. There were few, if any, attempts by private groups to 
purchase Indian lands after the Revolution. This policy both reduced 
Europeans' actions that provoked Indians to violence, and helped 
maintain a united front in the purchase oflndian lands.479 The Indian 
tribes, on the other hand, lacked the governmental structure to regu­
late their members' activities. Their closest equivalents to speculators 
were perhaps the tribal chiefs who sold them land, claiming to repre­
sent entire tribes. Members found it difficult to regulate chiefs who, 
acting as disloyal agents, took bribes in return for selling tribal lands 

fi al . 480 at re-s e pnces. 

3. Positive Externalities of Trade 

In addition to small-scale squatters and large-scale land specula­
tors, Europeans trading in personal property defrauded the Indians 
and provoked violent reprisals against others. 

Fraud and illegal practices on the part of traders stirred up Indian in­
dignation and anger and thus led to frequent retaliations against the 
white community. In an attempt to prevent abuses, multifarious legisla­
tion regulating the conditions of the trade was enacted .... Because the 
Indian trade had such close bearing on the public welfare, the colonial 

. . d . f 1481 governments ms1ste on stnct measures o contro . 

478 Roback, supra note 190, at 12. 
479 See supra Part II.B (describing the governing of European-Indian relations and 

the creation of a united front among European sovereigns). 
480 See supra Part II.B.2.c. 
481 PRUCHA, supra note 261, at 18-19. Europeans feared negative external effects of 

trading arms and liquor with the Indians. Guns made the Indians much more formi­
dable military foes; drunkenness often resulted in random acts of violence. "At times 
the Massachusetts government, like those in other colonies, prohibited the sale of cer­
tain articles to the natives to ensure colonial security and peace. . . . Conspicuous 
among such commodities were firearms and alcohol." KAWASHIMA, supra note 33, at 
79. The United States enacted similar provisions in the Trade and Intercourse Acts. 
See PRUCHA, supra note 261, at 19 (describing restrictions on sales of arms and rum to 
Indians). 
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These problems in part motivated the Trade and Intercourse Acts. 
Fair trade, however, had significant positive externalities. Tribes de­
pendent upon European settlers for a host of necessities (such as guns 
for tribes that had lost the art of making and using bows, or metal pots 
and pans for tribes that had lost the art of making pottery) were much 
less likely to resist European pressure for land. This explains, for in­
stance, why Massachusetts subsidized the Indian trade long after it had 
become unprofitable: "The Indians were no longer valuable custom­
ers, and truck trading cost the colony large sums of money, although 
not nearly so much as was expended in Indian wars."482 United States 
officials took a similar view and advocated trade as a way "to conciliate 
the affections of a distressed and unhappy people, and as it might 
prevent the expense of a war with them . . . . It was clear as a sun­
beam, one representative remarked, that the establishment of a trade 
must be the foundation ofamity."483 

President Jefferson defended federally financed trading houses, 
despite the losses they generated, because trade was "the cheapest & 
most effectual instrument we can use for preserving the friendship of 
the Indians."484 A decade later, an official counseled the Senate 
against worrying about financial problems in the Indian trade "facto­
ries" run by the federal government. The justification for the system, 
he said, "must be found in the influence which it gives the Govern­
ment over the Indian tribes within our limits . . . . The most obvious 
effect of that influence is the preservation of peace with them, and 

th 1 ,485 among emse ves. 

F. Putting the Pieces Together: The Algorithm 
of Efficient Expropriation 

By a repeated process of drawing on natural allies and providing 

These laws, however, did not work. Indians obtained arms and liquor from settlers 
willing to risk breaking the law to earn high profits, or from agents of other nations 
competing for the Indians' trade and military assistance. See KA.wASmMA, supra note 
33, at 82 (noting that "[a]s long as the colonists wanted fur from them .•. the Indians 
had no difficulty in securing liquor and firearms, with or without legal permission"); 
Anderson 8c McChesney, supra note 16, at 60 (noting that "Indians usuaJly were able to 
obtain new weapons ... almost as soon as they were available to whites"). The high 
costs of enforcing even a limited trade embargo meant that this collective action prob­
lem was unsolvable. 

482 
KAWASmMA, supra note 33, at 90-91 (internal quotations and citation omitted). 

4ss PRUCHA, supra note 261, at 116 (quotations and citation omitted). 
484 Letter from President jefferson to Secretary of War Dearborn (Aug. 12, 1802), 

reprinted in 7 TERRITORIAL PAPERS, supra note 31, at 68 (1939). 
485 PRUCHA, supra note 261, at 127 (quotations and citation omitted). 
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them with legal rules to encourage socially useful acts (those with 
positive external effects) and to discourage socially harmful acts 
(those with negative external effects), the Europeans managed to ex­
propriate Indian lands very cheaply. 

The process, broken down into components of a repeated "loop," 
looks almost like a computer program: 

Step (1): exploiting its more united front, its military superiority, its 
negotiating advantages, its superior ability to rein in troublemak­
ers, and the trade dependency of the tribes, the United States buys 
Indian borderlands for pennies on the dollar; 

Step (2): the nation then moves settlements into the lands purchased 
from the Indians, and spurs migration with subsidized land trans­
fers; 

Step (3): these settlers kill Indians by spreading diseases and thin 
game by clearing land and hunting-both making land less valu­
able to the Indians; 

Step ( 4): go to Step (1) and repeat the process. 

G. Analogizing Efficient Conquest to Eminent Domain 

This Article posits that, more than anything else, cost minimiza­
tion explains the laws and policies employed by the United States to 
expropriate Indian lands. This expropriation 'vas a gargantuan proj­
ect, so it is not surprising that the United States employed a wide vari­
ety of means to achieve this end. Before concluding, it is interesting 
and enlightening to consider how the United States would have 
achieved the same ends if its citizens owned the coveted acreage. 

Assume that, instead of Indians, a relatively small group of moun­
tain men owned "the west" and wished to maintain their pre­
agricultural way oflife in the face of encroaching civilization. There is 
no question that the United States could, and likely would, have em­
ployed the power of eminent domain to take frontier lands, paying 
the constitutionally required just compensation. In computing this 
just compensation, moreover, the courts would not weigh any senti­
mental (subjective) value that the frontier population attached to 
their way of life.486 They would instead pay the value of the land in its 

480 See 3 NICHOLS ON EMINENT DOMAIN § 8.07 (Julius L. Sackman ed., rev. 3d ed. 
1999) (discussing the just compensation to which an owner is entitled in terms of eco­
nomic loss sustained by the owner). But if. Jack L. Knetsch & Thomas E. Borcherding, 
Expropriatim of Private Property and the Basis for Compensation, 29 U. TORONTO LJ. 237 
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highest and best use, excluding the increment in value due to the 
governmentally supervised project of bringing the land under cultiva­
tion and intense settlement.487 The frontiersmen would no doubt find 
such compensation incomplete, yet to award them more would 
amount to forcing society to share the gains from the land's higher­
value use with the frontiersman. Governments have the power of 
eminent domain precisely in order to avoid such windfalls to owners 
of assets of significant public value.488 

Now substitute the Indians for the frontiersmen. In the eyes of 
the European colonizers, the Indians were underutilizing a continent. 
By converting the economy from hunting and gathering to agriculture 
and industry, the United States and its predecessors knew that they 
could create much more wealth-as they defined the term.489 Thus, 
the same thinking that justifies eminent domain may also have made 
Americans comfortable with all the devices employed to obtain Indian 
lands cheaply. They saw no reason to share the gains, due to intro­
ducing agriculture and a more technologically advanced society, with 
the relatively few existing owners unable to put the land to such 
higher-value uses. 

There is no doubt that, from the Americans' perspective, expro­
priating land and selling it to settlers was a very profitable enterprise. 
The United States usually paid less than two cents an acre for land east 
of the Mississippi.490 This fell far below the value of the land to the na-

(1979) (noting the possible inefficiency of failing to pay owners for their subjective 
(above-market) valuation of their property). 

487 
When considering just compensation where property is taken by eminent do-

main, 
[t]he general rule forbids consideration of the effect of the proposed project 
upon the value of the property taken. If, however, the present adaptability of 
such property for the projected use is a determinative factor in creating a spe­
cial demand for such property ... , it does have a real and substantial effect 
upon its market value .... 

3 NICHOlS ON EMINENT DOMAIN, supra note 486, § 8.07. 
488 See Eric Kades, Avoiding Takings "Accidents": A Tart Perspective on Takings Law, 28 

U. RICH. L. REv. 1235, 1254 (1994) {discussing how the government's power of emi­
nenet domain stops a land owner from holding out for the additional land value cre­
ated by the planned government project). 

489 See supra Part I.A (summarizing colonists' assertions that agricultural societies 
had rights to land superior to those of hunter-gatherer groups). Thomas Flanagan 
interprets the colonists' argument as a form of eminent domain, as long as transferring 
the land from Indians to Europeans was Pareto efficient. See Thomas Flanagan, The 
Agricultural Argument and Original Appropriation: Indian Lands andPoliticalPMlosophy, 22 
CANJ- POL. SCI. 589,596-99 (1989). 

4 See PRUCHA, supra note 205, at 122-25 (citing instances when land was pur­
chased for less than two cents per acre); 7TERRITORIAL PAPERS, supra note 31, at 256-
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tion and its land-hungry settlers. Lewis Cass advised the Secretary of 
War in 1817 not to quibble too much about the details of land ces­
sions from the Indians, since "[u]nder any circumstances, [the con­
sideration we pay] will fall infinitely short of the pecuniary and politi­
cal value of the country obtained.,491 

All the time that "the United States had been refusing to pay the 
Indians more than two cents an acre for even the best land ... the 
government charged its own western settlers two dollars an acre.',492 

While the record is spotty, there is strong evidence that administrative 
and transaction costs consumed only a small portion of this $1.98 
spread. 

Expenses incurred by the national government till the War of 1812 for 
surveying, officials' salaries, and boards of commissioners [in Indiana] 
were about $90,000. This amount was approximately equal to the sales 
during the first five months at the Vincennes land office alone. In fact, 
sales at either of the two Indiana offices for five years beginning in 1812 
were greater than all governmental expenditures made for pr~aring 
and offering lands from 1789 to the middle of the [War of1812].

4 

Recasting expropriation as an analog of eminent domain rein-
forces one of the rationales for the M'lntosh decision: preventing 
speculators from reaping part of the gains from expropriation that 
came about in large part because of the combined power of all Ameri­
cans, organized by their government. Just as the M'lntosh decision 

57, 301-03 (1939) (providing letters indicating the same); Letter from Secretary of 
War Dearborn to Charles Jouett (1805), reprinted in AMERICAN STATE PAPERS, supra 
note 81, I INDIAN AFFAIRS 702-03 (1832) (stating that "[t]he price usually given for In­
dian cessions ... has not exceeded one cent per acre"); Smith, supra note 37, at 230 
(recounting how between two and three million acres of land were sold for less than 
two cents per acre). 

491 Letter from Governor Cass to Acting Secretary of War Graham (Apr. 17, 1817), 
reprinted in .AMERICAN STATE PAPERS, supra note 81, 2 INDIAN AFFAIRS 136, 136. 

492 HORSMAN, supra note 90, at 130-31 (discussing the American purchase of 
Creeks lands around 1805). While the United States did not always obtain the statu­
tory reservation price of two dollars an acre, for many choice tracts it obtained consid­
erably more. On average, two dollars an acre is a lower bound on the price the United 
States received for acres sold to settlers. See THOMAS DONALDSON, THE PuBuc 
DOMAIN: ITS HISTORY, WITH STATISTICS 203 tbl., 520-21 fold-out tbl., 522-23 fold-out 
tbl. ( 1884) (providing statistics on Indian land sales that indicate prices of at least two 
dollars per acre); GATES, supra note 64, at 132 tbl., 133 tbl. (providing data regarding 
collections and average prices on sold lands). 

493 Bayard, supra note 220, at 266 (citing 8 TERRITORIAL PAPERS, supra note 31, at 
362 (1939)); see also ADAM SEYBERT, STATISTICAL ANNALS 367-68 (Ben Franklin Press 
1969) (1818) (providing summary statements regarding sales of land from 1812 to 
1817); Expense of Surveying and Selling the Public Lands, and of Ascertaining Titles 
to Private Claims (Feb. 26, 1813), reprinted in AMERICAN STATE PAPERS, supra note 81, 2 
PuBuc LANDs 739. 
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denied speculators the value derived from the efforts of others in a 
society-wide project, in eminent domain law, landowners receive no 
portion of the higher value that will result from the government's 
planned use. 494 

The nation did not invoke eminent domain against the Indians 
because it could not: they did not recognize the power of the United 
States unilaterally to oust them and decide the fair value of their land. 
This subsection argues that all the techniques used to expropriate In­
dian lands, taken together, were an alternative process to effectively 
condemn Indian lands in exchange for compensation deemed fair by 
the United States. The Indians, in the end, were treated no differ­
ently than landowners who refuse to leave their property despite the 
promise or actual payment of just compensation; they were forcibly 
removed if necessary and payment was still made. 

Ultimately, as their ability to resist dissipated, payments to Indians 
for their land came to look almost exactly like just compensation. 
While later judicial decisions permitted the government to take land 
without paying compensation/95 but by statute or executive decision, 
the United States continued to pay for expropriated Indian lands.496 

494 
See supra notes 486-88 and accompanying text (providing sources that support 

and explain this principle of eminent domain law). 
495 See Lone Wolfv. Hitchcock, 187 U.S. 553 (1903) (holding that the United Stares 

may unilaterally abrogate treaties with tribes, and thus take away property rights guar­
anteed to the tribes under treaty); Tee-Hit-Ton Indians v. United States, 348 U.S. 965 
(1955) (holding that tribes had no constitutional right to just compensation for ex­
propriation of their title of occupancy). As noted, TeerHit-Ton, along with Lone Wolf, 
seem inconsistent with M'Intosh, which defended Indian title against outright seizure 
except in the case of a just (defensive) war. If, as this Article argues, the basis for the 
holding in M'Intosh is custom, there is no reason that later cases cannot modify the 
rule to account for changed circumstances. Where a weaker nation prior to 1823 sacri­
ficed nothing by conceding that it was legally required to pay for what it could not take 
cheaply, a more developed, powerful nation (especially after the Civil War) could seize 
land more cheaply and found no value in the portion of the M'Intosh rule that forbade 
outright seizure. Moreover, despite the rule enunciated in Lone Wolf, the United States 
continued to pay for Indian land in almost every case (even after wars of conquest). 
See supra notes 3-7 and accompanying text (describing instances where the U.S. gov­
ernment purchased land, even after Lone Wolj). The United States did so for the same 
reason it always had before: fighting involves deadweight loss and negotiated settle­
ments offer gains from trade for both sides. See supra Part II.C (discussing the advan­
tages of negotiated settlement over fighting). 

496 "Starting with the Rosebud Act in February 1904, individual statutes opened 
reservations to taking at congressionally set prices, rather than prices negotiated with 
the Indian owners." Fred S. McChesney, Guvemment as Dfjiner of Property Rights: Indian 
Lands, Ethnic Externalities, and Bureaucratic Budgets, 19 J. LEGAL SruD. 297, 313 n.57 
(1990) (citing FREDERICK E. HOXIE, A FINAL PROMISE: THE CAMPAIGN TO AssiMILATE 
INDIANS, 1880-1920, at 157 (1984)). While determining just compensation is tradi-
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Expropriation long resembled eminent domain in substance; formal 
similarities followed. 

CONCLUSION 

The breadth and complexity of the legal rules used to simulate 
condemnation seem daunting, yet expropriating an entire continent 
was, in effect, a business enterprise of massive proportions. Adam 
Smith marveled at the division of labor in an 18th-century pin fac­
tory. 497 It is unsurprising that the much larger task of taking over an 
entire continent required an even greater division oflabor. 

The government coordinated this division of labor. With its cus­
tomary rule against private purchases of Indian land, reaffirmed in 
M'Intosh, the state prevented competitive bidding for Indian lands. It 
drew on a special cadre of career Indian negotiators to buy land 
cheaply. The government further passed laws to channel the flow of 
settlers and to regulate their antisocial acts. 

In all of these laws, as in Adam Smith's pin factory, the bottom 
line was the bottom line: acquiring Indian lands at least cost. In this 
complex enterprise, the means of minimizing cost were not simple. 
Threats against a formidable foe, while of some use, were often not 
credible, and so the United States pursued all the negotiating tricks 
discussed in Part II.B.2 of this Article. Moreover, the nation, whether 
intentionally or not, benefited from the biological and dietary differ­
ences between Indians and settlers, which weakened Indian resistance 
by spreading disease and thinning game. 

The historical record provides strong support for the positive the­
sis that the desire for cheap land shaped America's Indian policy. 
That is not to say that it is impossible to make a normative case one 
·way or the other. It is clear, however, that both the benevolent and 
malevolent schools must craft more sophisticated arguments. Charges 
of intentional genocide are simply inconsistent with most legal rules 
governing Indian relations. Conversely, attempts to whitewash every­
thing from the M'Intosh monopsony, to fraud and threats, to seem­
ingly intentional reliance on game-thinning, cannot paint over these 
dark facts. 

tionally a judicial function beyond the legislative power, congressionally determined 
prices for Indian land are much more akin to a taking than to the negotiated pur­
chases typical in the M'Intosh era. 

•
97 See ADAM SMITH, AN INQUIRY INfO THE NATIJRE 8c CAUSES OF THE WEAL Til OF 

NATIONS 5 (Edwin Cannan ed., 1937) ("[T]en persons [working in a pin factory], 
therefore, could make among them upwards offorty-eight thousand pins in a day."). 
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Whatever the ultimate normative conclusion, the entire process of 
expropriating America is a stunning example of Hirschleifer's muscu­
lar economics-the "dark side" of efficiency. History is replete with 
the more obvious forms of expropriation: war and plunder. This Ar­
ticle has shown the wide variety of subtler, yet potent, and certainly 
cheaper means by which the United States obtained Indian lands 
"tranquilly, legally, philanthropically, without shedding blood, and 
without violating a single great principle of morality in the eyes of the 
world."498 

498 
DE TOCQUEVILLE, supra note l, at 355. 


