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Commercial Law I

Januarxry 12, 1970 Mr. Scott
I. 15 points

Jerry Jones, a professional fosotball playcr, sufeu
injury while playing in the Super Bowl. The followirg
was admitted to the Mercy Hospital for an operaticn on <
While in the hospital Jerry was served meals prcpared by %the hos-
pital staff. One evening just after the¢ ¢ .ration, whil E
a piece of ground steak a sliver ox bone J.om ta2 meat became

lodged in Jerry's throat, causing extrcmo p:in anc necessitating
an operation to remove the becne. ATler nis 2COVELY s JETIY
brought an action for pe.--sonal injuric: agzinst Mcroy Hospital

alleging breach oY an implied warranty of nmerchanti-il..y in the
sale of food for human consumpiion Assuming the ve Ia
are established at the trial, how s.oculd the court zrule anc ~hy?
Discuss all issues reasonably prescrnied.

II. 35 points

Happy Hankis Furniture Mart sel: alil kindés I hcus. 5
furniture and applianccs. One of it: custsmers cte mar.
One evening Peter and his wife, who were having &1 “ncslc, ~=2ezi
their monthly bills. wer.: into Hapry Hanks +2 rav =k=2 2o - 0o L&i=w
payment on a was: .ng machine t.iat they k& Lought <. y:.. age
and to buy a mattxess for the crib for t..ciz fif+n ( ..¢. The
were attracted by a la:zg: sign in ti= m_ddle of the stoze -—eadir g-
"JUST ARRIVED, NEW T.V. SETS -~ $116. 3 2UY XNCw . LATRR

Hank directed Pccexr and his wife to thz
that they did not huve enough c.oney ©o buy
now., Hanks answexr .&s, "An hcnest race is
a bank roll at Hapnoy da S.'" The mzre the

7

more they convinced thuaselves th “hey
entertainment. AI<.r scuintinr at :h sma
Hank led the Pcorxman & to his “dgluxe, »dri

These included a 1% inch Spa 'Sler bliack an
later, Peter wus signing an crder form ..ad
for the 19 inch set plus financing charges .f §
year period.

%
G for a three

Ta'ec weeks after the set was cdeliverer the Ure dise
appearec. ianpy Hank sent a service ™an arcu. Lie Sete
Some weexs later il¢c sexr broke down _ga;n_ I n:ighbor
of Poorran lookeu at the set and announc 1a ; viiy poeorl
constructed and not worth over $100. “ocor..en oo 7 3. , refuses
to pay another penny, and Hank is attempriz t.  .% 1.. s.1 back.

<
The sales contract which Peter signed had the fou.>swL..g c.ause
on the back.

17. Seller warrants each new appliasnce sold o,
Seller to be free from Jefects in materials .nd work-

e
manship under normal use and service for a reriod oX 90
days. Thi: warraenty is limited to tne replacement of
any parts which are found to be defective vh.n sold.
This warranty is in lieu of all other war: 2S express
or implicd. .

The 9C day perio. clapsed sowe weeks ago.

A) Pecter comces to you and wants to . 0w hat ertfect,
if any. will se given to tho contract and zThi w..u. n & estions
2) whether he cén retura the set and gut hos 147 . and 3) i
there are only wit<rretive means of 1ecoverl. ) wi Tt =& 2ls to
be "just cempent. tion". Waat do you ivise L. oW 10 pon

proceed? Discus. all issucs failrly prescu ec
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B) Assume instead that Happy Hank consults you. He wants
to know, assuming that he is entitled to maintain an action
against Poorman for breach of contract, how best to proceed:

1) if Poorman refuses to return the T.V set and 2) if Poorman
does, in fact, return the T.V. set. What do you advise?

III. 15 points

Sam Salinas, a resident: of Newport News, Va., is a dealer
in Delaware Cobbler Potatoes, selling existing goods Ffrom cold
storage rather than futures. On February 1, 1659, Sam agreed
in writing to sell Bill Betts of Washington, D.C., 50 sacks of
Delaware Cobbler Potatoes. The writing was silent on any other
terms, but contained the following clause: "The parties to this
agreement intend to make a contract and consider ﬁae nselves bound
to the above writing." It was signecd by both parties. ©On March
15, Sam repudiated the agreement without justification ard before
any potatoes had been indentified to the contract. OCn Mourch 18
Bill purchased 50 bags of Delaware Cobblers from Friendly Frank
of Winchester, but because of his need for guick d;liv'*y he was
required to pay $10.00 per bag. The prevailing mazrket price for
Delaware Cobblers on Maxch 15 was $6.00 per bag i.. Newport Nzws and
$8.00 per bag in Washington. Bill now ccnsults you as 2o 1} his
right, if any, to collect damages from Tom for brcach «f con.ract
and b) assuming a cause of action, the amount of damages nc
could recover. What do you advise?

IV, 15 points

Gaucho Inc. manufactures lawn mowers. Gaucnio .:as o stande 3
fire insurance policy issued by the Ace Insuranc - Co.. sPieh covers all
personal property in its plant and warchouse. The insutrers liacility
under this policy is limited to $7,000 for auy oae accident. The
insurance policy contains a clause giving the insu-er a right
be subrogated to the insurers rights against any tiirxd party who
might be liable for damage with respect to which the insurer has
paide On July 1, Gaucho contracted to sell 4C3> lawn mowers to
Sears Roebuck for a total of $15,000 with delivery on July 30.

Gaucho has the mowers in stock when the contract was mace;, and ic
the first week of July it placed the Sears trade name on eacii and
set them aside in its warchouse. The mowexs conformed to the
contract requirements. On July 1l4th Sears wired Gzuchc taac it

had no need for the mowers and did not intend to accept delivery.
One week later a fire in Gaucho!s warchouse destroyed the -0

lawn mowers but caused no other damage. As between Gaucho, Sears
and the Ace Insurance Co. who must bear the lcss and to what extent?

V. 20 points

factures and sells small motor bikes and scooters. TbL Texczific
the President of Zippy has become disturbed over the large nunbc
of judgments for breach of warranty that have been entered agair
Zippy recently due to failure of the bikes and scooters to hand:
safely at high speeds. Tom is willing to warrant his product at
rormal speeds up to 50 m.p.h. for one year, but he wishes to 1lin:

recovery for this period to replacement of defective parts ioorxo..

to avoid any further personal injury actions. You disco nat.

1) The disclaimer clzuse in the standard form conitracti . oy

Zippy was drafted in 1949; 2) It is a well establishec - - of
trade in the No:rfolk area that motor bikes of this type wi' . hanclce
effectively up to 70 miles an hour, and, in fact. a nur 'ox o0 Zop y's
salesmen so assure their customers pxior to sig .ins s .« ooatracts;
3) It .s standarc practic. Jor Zippy salesman i el cust s retiuxn
te complain about udndllng to guarantee that Iic LIK /213 perform

successfully up to 70 m.p.h.
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As part of a new standard form contract for Zippy Motors, draft
whatever clause or clauses are necessary to give maximun protection
to your client pursuant® to his instructions while or the sane

time insuring that the clause or clauses will be upheld as valid
-under the U.C.C. Where necessary explain yocur reasons for including
or failing to include any releviant provision and to what extent,

if at all, you have been able to satisfy your clients desires.
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