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recent years as the UN world conferences on women’s rights have gained a
higher profile.'

The Commission has not been able to do much in the way of acting
on specific violations of women’s rights. Although in the early 1980s the
ECOSOC empowered the Commission to review complaints, the
Commission still mostly engages in promotional activities.'” Currently, their
limited capacity to review communications serves more as a source of
information for their studies than as an instrument of force, and there is an
ongoing effort to expand the Commission’s enforcement authority. One
current avenue for NGOs is the ability to submit a complaint or petition to
the UN Division for the Advancement of Women for advisory purposes.'**

L The 1235 and 1503 Procedures for Dealing With Gross Human
Rights Violations

This discussion of the 1235 and 1503 procedures is included
primarily for the sake of completeness. Resistance in international human
rights law to the recognition of environmental human rights claims as gross
violations of human rights at this time makes challenging the use of these
procedures to remedy such claims.

From the very beginning, the UN has been inundated with petitions
concerning human rights violations from individuals and NGOs. In 1947,
however, the CHR declared itself to have no authority to take action with
regard to any of these communications."® The ECOSOC confirmed that
opinion with Resolution 75(V) later that year.”®® The Resolution also
established a system of classification for petitions and restricted access to
information on the petitions to such a degree that the CHR was unable to
access information contained in them, even to take action on specific cases.'”’
Despite efforts to reverse this decision and empower the CHR to act on

192 Id

' Id.; see also Gender Mainstreaming, Extract from Report of the Economic and Social
Council for 1997, at 1, U.N. Doc. A/52/3, available at http://www.un.org/womenwatch/daw/
csw/GMS.PDF (last visited Apr. 15, 2003) (stating the goal of “mainstreaming the gender
perspective into all policies and programmes of the United Nations system™).

1% See generally CSW, supra note 189.

1% Report to the Economic and Social Council on the First Session of the Commission, UN.
CHR, U.N. ESCOR, 4th Sess., Supp. No. 1, at 6, U.N. Doc. E/259 (1947).

'% E.S.C. Res. 75(V), U.N. ESCOR, reprinted in 1947-48 UN.Y.B. 579.

197 Id.
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communications, in July 1959, ECOSOC Resolution 728(F) again reaffirmed
the CHR’s opinion that it had no power to act on human rights complaints.'*®
In general, the Commission still has no power to act on human rights abuses,
but two ECOSOC resolutions have created notable exceptions to this general
rule.

Resolution 1235 allows the CHR and the Subcommission on
Promotion and Protection of Human Rights to examine “gross violations of
human rights and fundamental freedoms.”** If, upon examination, the CHR
discovers a consistent pattern of discrimination and violations of human
rights, the CHR is authorized to conduct a thorough study and make a report
to the ECOSOC.?® While the language of Resolution 1235 makes specific
reference to policies of “apartheid as practiced in the Republic of South
Africa and in the Territory of South West Africa” and to “racial
discrimination as practiced notably in Southern Rhodesia,” it is generally
understood that 1235 procedures apply to any large-scale violation of human
rights.”' The CHR’s power to establish working groups and the rapporteur
system for reporting on violations is derived from its 1235 powers.”? In
addition, UN members may also place items falling under 1235 directly on
the CHR’s agenda without first having them reviewed by the
Subcommission.?®

The 1503 procedure was revised in 2000 under ECOSOC resolution
2000/3 to improve upon its effectiveness.”* Resolution 1503 authorizes the

18 Report of the Commission on Human Rights, UN. ESCOR, 28th Sess., Annex, Agenda
Item 10, at 2, U.N.Doc. E/3285 (1959).

1% Question of the Violation of Human Rights and Fundamental Freedoms, Including
Policies of Racial Discrimination and Segregation and of Apartheid, in All Countries, with
Particular Reference to Colonial and Other Dependent Countries and Territories, U.N.
ESCOR, 42nd Sess., Supp. No. 1, at 17, U.N. Doc. E/4393 (1967). See E.S.C. Res. 1235,
supra note 45.

™ Id. at 18.

®Id. at 17.

202 Id.

203 Id.

2% See generally Procedure for Dealing with Communications Concerning Human Rights,
E.S.C.Res. 3, U.N. ESCOR, Supp. No. 1, at 24, U.N. Doc. E/RES/2000/3 (2000), available
at http://www.unhchr.ch/huridoca.nsf/(Symbol)/E.RES.2000.3.En?OpenDocument; Office
of the High Commissioner for Human Rights, The Revised 1503 Procedure, at
http://www.unhchr.ch/html/menu2/8/1503.htm. For text of Resolution 1503, see E.S.C. Res.
1503, U.N. ESCOR, 49th Sess., Supp. No.1A, at 8, UN. Doc. E/4832/Add.1 (1970),
available athttp://www.oup.co.uk/pdf/bt/cassese/cases/part3/ch16/1603.pdf (last visited Apr.
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Subcommission to designate a working group, known as the Working Group
on Communications, to examine communications received by the U.N. and
to bring to the attention of the Working Group on Situations any
communication that might “reveal a consistent pattern of gross and reliably
attested violations of human rights and fundamental freedoms.”?* Under
Resolution 1503 all proceedings must still be kept confidential*® The
Subcommission adheres so closely to this confidentiality directive that
petitioner is not even kept abreast of the status of their complaint beyond
acknowledgment of its receipt.’”’

After the Working Group on Situations reviews a petition it may refer
the petition back to the Subcommission with comments. The Subcommission
in turn reviews the communications and relevant government responses and
comments and decides whether to refer the petitions to the CHR for further
investigation.® The CHR’s own working group will screen the petitions
before the petitions will be accepted by the Commission.’” If a petition is
referred to the CHR, the CHR will then decide whether to undertake a
thorough study of the situation®'’ or to establish an ad hoc committee to
investigate the complaint.?!! Investigative action by an ad hoc committee can
only be undertaken with the consent of the states involved.?'? Proceedings in
the CHR ad hoc committee will take place in closed sessions?" but the
Commission will reveal the identities of the countries whose conduct is being
treated under the 1503 procedures.””* The CHR will make a finding and
decide whether to refer the situation to the ECOSOC,'® who may along with
the General Assembly adopt resolutions calling for remedies to the

15, 2003).

2 Procedure for Dealing With Communications Relating to Violations of Human Rights and
Fundamental Freedoms, UN. ESCOR, 49" Sess., Supp. No. 1A, at 8, U.N. Doc.
E/4832/Add.1 (1970) [hereinafter Procedure for Communications).

% Id.

27 UNITED NATIONS, FACT SHEET NO. 7 (REV. 1), COMPLAINT PROCEDURES, pt. II, at
http://www.unhchr.ch/html/menu6/2/fs7.htm (last visited Apr. 15, 2003).

28 Procedure for Communications, supra note 204,

Id.

20E S.C. Res. 1503, supra note 204, 9 6(a).
21 14, 9 6(b).

121d q7.

M 1d. 1 7(c).

24 E.S.C. Res. 3, supra note 204,  7(c).

25 E.S.C. Res. 1503, supra note 204, q 8.
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violations.”® Obviously, at this point the debate becomes public. The

Assembly’s power extends beyond condemnation; in some cases it may call
for member states to participate in voluntary sanctions.?!’

The Commission may also choose to turn a 1503 proceeding into a
1235 proceeding, effectively circumventing the confidentiality requirements
of 1503.7* In such a case, the CHR can still act on a situation without being
bound to confidentiality.?” The CHR used this arrangement in its 1993
actions against Sudan and Zaire.?°

It is important to note that under 1235 and 1503 procedures
individuals do have standing to file, but that this standing does not in a strict
sense stem from a violation of any .one person’s individual rights. Rather,
their standing is established by virtue of the violation being part of a
“consistent pattern of gross and reliably attested violations of human rights
and fundamental freedoms.””! Further, as long as the petitioner has “direct
and reliable knowledge” of violations, the petitioner need not be an actual
victim of the violation.?”? It is also incumbent upon the petitioner to
demonstrate that all domestic remedies have been exhausted, unless it can be
shown that domestic remedies would be inadequate or unreasonably
delayed.””

These human rights resolutions and the implementing organs that deal
with human rights violations are effectively working under the principle that
any gross violation of the rights laid out in the Universal Declaration or the
Conventions is ultimately a failure to fulfill member state obligations as
described in Articles 55 and 56 of the UN Charter.?** As such, the UN is
authorized to intervene in matters that otherwise might be deemed the states’

218 U.N. CHARTER, art, 14.

M Id. art. 41.

B E.S.C. Res. 3, supra note 204, I 7(d)(iv).

219 Id

20 See Clarence J. Dias, Part I: Human Rights-Based Approach to Development, in
OCCASIONAL PAPER 21—HUMAN DEVELOPMENT AND SHLETER: A HUMAN RIGHTS
PERSPECTIVE (Clarence J. Dias & Scott Leckie eds., 1996) available at http://hdr.undp.org/
docs/publications/ocational_papers/oc21b.htm.

Z1E.S.C. Res. 1503, supra note 204, 1 1.

#2 Sub-Comm. on Prevention of Discrimination and Prot. of Minorities Res. 1, U.N.
ESCOR, 24th Sess., at 50-51, UN. Doc. E/CN.4/1070 (1971), available at http://www.umn.
edwhumanrts/demo/1 503Resolution].html (last visited Apr. 15, 2003).

223 Id

224 UN. CHARTER arts. 55, 56.
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domestic jurisdiction, notwithstanding the prohibition of Article 2(7) on
domestic intervention.??> Although currently the idea of “gross violations” is
identified mainly with violations of the most basic civil and political rights
laid out in the Universal Declaration, there is nothing to prohibit international
opinion from broadening the definition of what constitutes a fundamental
right and thereby recognizing expanded authority to intervene.

J. UNESCO™

UNESCO is a specialized UN agency that has been active in the area
of developing human rights law and that may provide an additional dispute
resolution process for environmental human rights claims.

UNESCO is comprised of fifty-four members, who are elected by the
General Assembly to serve three year terms.””’ The Council has one
substantive meeting per year, lasting for about five weeks and alternating
between New York and Geneva, Switzerland.??® Commissions and
committees who report back to the Council conduct the year-around work of
UNESCO.? The Council is charged with “mak[ing] or initiat[ing] studies
and reports with respect to international economic, social, cultural,
educational, health, and related matters and may make recommendations”
about these matters to the General Assembly.?* The Council also may “make
recommendations for the purpose of promoting respect for, and observance
of, human rights and fundamental freedoms for all.”?*' Furthermore, the
Council is authorized to establish relations with, and regulate the activities
of, specialized agencies and to set up commissions for the promotion of
human rights.?*

UNESCO has set up a confidential procedure for human rights
complaints in its fields of education, science, culture, and information, under

25 Id. art. 2, para. 7.

226 The official website of UNESCO may be found at http://www.unesco.org/.

27 U.N. CHARTER art. 61, T 1-2.

28 U.N. ESCOR, What ECOSOC Does, at http://www.un.org/esa/coordination/ecosoc/
about.htm (last visited Apr. 15, 2003).

229 Id'

B0 J.N. CHARTER art. 62, T 1.

Bl Id. art.62, 1 2.

22 Id. arts. 63 & 68.
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104 Ex/Decision 3.3 of the Executive Board.?® The procedure is
implemented by a subcommittee of UNESCO’s Executive Board, namely the
Committee on Conventions and Recommendations.?* Individuals, groups of
individuals, and NGOs may submit communications to UNESCO if victims
of violations or if they have “reliable knowledge” of such violations.?
Communications are sent to the government concerned and the Committee
on Conventions. The Committee examines communications twice yearly in
private session.”® The petitioning party and government concerned are
informed of the Committee’s decision on the substance of the
communication.”” Any additional enforcement action is dependent upon the
Director-General of UNESCO who, under 19C/Resolution 12.1, may make
humanitarian representations on behalf of victims of human rights violations
whose cases call for urgent consideration.”?® When denial of environmental
protection is tied to rights of education, sharing in scientific advancement,
participating freely in cultural life, and the right to information under Articles
26,27, and 19 of the Universal Declaration of Human Rights, the UNESCO
procedure may be available as yet another alternative forum.?*

K.  International Labour Organization®®

Like UNESCO, the International Labour Organization (“ILO”) is
another UN specialized agency with a potential dispute resolution process
available to handle environmental human rights claims, albeit only for
indigenous and tribal peoples at this time. Although the ILO’s work

3 Decision Adopted by the Executive Board, UN. ESCOR, 104th Sess., Agenda Item 3.3,
at 12-15, U.N. Doc. EX/Decisions (1977), available at http://unesdoc.unesco.org/images/
0002/000284/028409E.pdf.

B4Id at 13.

235 Id

B8 Id at 14,

B7d at 15.

8 The Protection of the Rights of Minorities, Pamphlet No. 11, UN. ESCOR, at 9, available
at http://193.194.138.190/html/racism/minorpam11.doc (last visited Apr. 15, 2003).

% See UN. ESCOR, Complaints Concerning Violations of Human Rights in UNESCO's
Fields of Competence, at http://www.unesco.org/general/eng/legal/hrights/ (last visited on
Apr. 7,2003).

0 For general information about ILO human rights strategies, see Lee Swepston, Human
Rights Complaint Procedures of the International Labour Organization, in HURSTHANNUM,
GUIDE TO INTERNATIONAL HUMAN RIGHTS PRACTICE 104 (2d ed. 1992).
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predominantly focuses on labor rights, not environmental rights, at least one
opportunity exists at the ILO to protect environmental human rights, limited
to indigenous and tribal peoples. The ILO Convention 169: Indigenous and
Tribal Peoples Convention of 1989*! (“ILO 169") sets forth several different
human rights obligations of ILO members who have ratified it.** Among
those duties, state parties must:

- adopt special measures to safeguard the environment
of indigenous and tribal peoples**

- assess environmental impacts to indigenous and tribal
peoples from any development activities and consult
with such peoples on such assessments®*

- protect and preserve the environment of indigenous
and tribal territories®*

- safeguard the right of indigenous and tribal peoples to
participate in the use, management, and conservation
of natural resources on or beneath their land**

- consult with indigenous and tribal peoples regarding
their relocation in light of development activities and
safeguard their right to return after the development
activity ends.?"’

Whenever a state party to ILO 169 fails to adhere to these standards,
then an industrial association of employers or workers on behalf of
indigenous and tribal individuals and groups (but not those individuals or
groups themselves)*® can pursue a two-part strategy against the state party.

4 Indigenous and Tribal Peoples Convention of 1989, entered into force Sept. 5, 1991, 72
ILO Official Bull. 59, available at http://www.ilo.org/ilolex/english/convdispl.htm
[hereinafter ILO 169].

#2To date, Argentina, Bolivia, Brazil, Colombia, Costa Rica, Denmark, Dominica, Ecuador,
Fiji, Guatemala, Honduras, Mexico, Netherlands, Norway, Paraguay, Peru, Venezuela have
ratified ILO 169. See ILOLEX, Ratifications, at http://ilolex.ilo.ch:1567/cgi-lex/ratifice.
pl?C169 (last visited Apr. 15, 2003).

 ILO 169, supra note 241, art. 4(1).

 Id. art. 7(3).

2 Id. art. 7(4).

6 Id. art. 15.

1 Id, art. 16.

8 The ILO determines what constitutes an industrial association of employers or workers.
However, the more recognized the association or the closer its interests are to the dispute,
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That two-part strategy is set forth in Articles 24 to 34 of the ILO
Constitution®® and summarized below.

Although the number of ILO Members bound by ILO 169 is small,
the list includes many countries that have permitted and/or will permit within
their borders major development projects that advance the interests of
multinational corporate and financial institutions at the expense of certain
environmental human rights of indigenous and tribal peoples. Consequently,
the two-step strategy to enforce ILO 169 obligations is an important
accountability mechanism for such development. Moreover, because the
strategy has not been used frequently, particularly in the case of ILO 169,%*°
the door is wide open to shape this area of international environmental law
enforcement.

The first step involves submitting a representation of non-observance
of ILO 169.”' An industrial association of employers or workers on behalf
of indigenous and tribal individuals or groups (but not an individual or group
itself) can present to the ILO’s International Labour Office a representation
that a state party “has failed to secure in any respect the effective observance
within its jurisdiction of [ILO 169].”%%2

The representations must:

a. be in writing;

b. come from an industrial association with proof of
status where possible;

c. concern an ILO Member State Party to ILO 169,

d. include well-documented, well-substantiated, and
complete allegations of how the state party has failed
to observe ILO 169;

the more likely the ILO is to give its written submissions more weight. See Swepston, supra
note 240, at 104.

% ILO CONSTITUTION, arts. 24-34, available at http://www.ilo.org/public/english/about/
iloconst.htm (last visited Apr. 15, 2003).

0 See ILO, Use of Complaints Procedure, in Practice, at http://www.ilo.org/public/english/
standards/norm/enforced/complnt/a26_use.htm (last modified Oct. 20, 2000) [hereinafter
Complaints Procedure].

B! See ILO, Article 24 Representation Procedure, at http://'www.ilo.org/public/english/
standards/norm/enforced/reprsnt/index.htm (last modified Oct. 20, 2000).

2 See ILO CONSTITUTION, supra note 249, art. 24,
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e. be in any language, but preferably English, French,
Spanish (ILO official languages) or German, Russian,
or Chinese (additional ILO working languages); and

1. be mailed to:

Director-General

International Labour Office

4, route des Morillons

CH-1211 Geneva 22

Switzerland

T: 41.22.799.6026 or 41.22.799.6111
F: 41.22.799.8533 or 41.22.798.8685
E: cabinet@ilo.org or ilo@ilo.org -

The International Labour Office provides the representation to the
ILO Governing Body.>”® After the ILO Governing Body declares the
representation receivable as to form, an ad hoc committee appointed by the
ILO Governing Body from among its members considers the substance of the
representation.® The ad hoc committee asks the government for comments
and may also ask the filing organization for additional information.?* The ad
hoc committee then reviews the materials and makes a recommendation to
the ILO Governing Body.?*

Based on the recommendation, the ILO Governing Body then decides
whether the government’s response is satisfactory.”’ If the ILO Governing
Body decides in favor of the government, then the procedure is closed and
the ILO Governing Body may publish the allegations and the government
response.”® If the ILO Governing Body decides against the government,
then the ILO Governing Body may decide to pursue a complaint against the
government and on behalf of the filing organization under Article 26 of the

3110, Article 24 Representation Procedure, athttp://www.ilo.org/public/english/standards/
norm/enforced/reprsnt/index.htm (last modified Oct. 20, 2000); ILO, Standing Orders:
Representations, Articles 24 and 25 of the Constitution, art. 2, at http://www.ilo.org/public/
english/standards/norm/enforced/reprsnt/art24.htm#comexam (last modified Oct. 20, 2000)
{hereinafter Representations].

%4 Representations, supra note 253, art. 3(1).

5 Id art. 4.

¢ Id. art. 6.

»71d. art. 7.

*%Id. art. 8.
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ILO Constitution as discussed below.>* In addition, the ILO Governing Body
will still publish the allegations and the government response but along with
its own discussion of the case.?%

Thus, the representation stage can result in a statement of whether the
government is complying with ILO 169. Moreover, the publication of the
allegations, government response, and ILO Governing Body discussion, if
any, alerts other ILO offices to potential concerns regarding ILO 169
compliance in a given country. Once alerted, those ILO offices are likely to
monitor the situation as part of their future agenda.

The second step involves submitting a complaint of non-observance
of ILO 169.%' Although neither an industrial association of employers or
workers nor individuals or groups can submit a complaint, the ILO
Governing Body can do so, if it decides that the government’s response to a
representation is not satisfactory.2> Moreover, any other ILO government
and any delegate attending the International Labour Conference can submit
a complaint.”® Thus, even if one government or delegate decides against
submitting a representation or fails to do so adequately, other avenues exist
for a filing organization to ask another government or International Labour
Conference delegate to submit a complaint. «

Similar to representations, complaints must:

a. come from the ILO Governing Body, a government,
or Conference delegate;

b. be in writing; :

c. demonstrate—with well-documented, well-substanti-

ated and complete allegations—that a present or
former member of the ILO is not “securing the
effective observance of [ILO 169];%*

d. be in any language, but preferably English, French,
Spanish (ILO official languages) or German, Russian,
or Chinese (additional ILO working languages); and

% Id. art. 10.

2% Representations, supra note 253, art. 8.

! See 1LO, Article 26 Complaints Procedure, at http://www.ilo.org/public/english/
standards/norm/enforced/complnt/index.htm (last modified Oct. 20, 2000).

262 Id

263 Id

254 ILO CONSTITUTION, supra note 249, art. 26(1).
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€. be mailed to:
Director-General
International Labour Office , 5t
4, route des Morillons :
CH-1211 Geneva 22
Switzerland
T: 41.22.799.6026 or 41.22.799.6111
F: 41.22.799.8533 or 41.22.798.8685
E: cabinet@ilo.org or ilo@ilo.org

Just as with representations, the International Labour Office forwards
materials to the ILO Governing Body which then forwards the complaint to
the government for comments. The ILO Governing Body then establishes,
at its discretion, a Commission of Inquiry.?*®

The Commission of Inquiry can establish its own rules and
procedures but usually follows established practices.”® Such practice
includes requesting written submissions from both parties on the merits of
the case.”” Such submissions are usually shared among the parties and
opportunities for responses are usually provided. The Commission of Inquiry
also can request information from other governments or NGOs, hold a
hearing with parties and witnesses, and conduct on-site visits.?**

The Commission of Inquiry eventually produces a report in response
to the complaint.”® That report includes recommendations and timetables to
assure compliance with the Convention at issue (i.e. ILO 169). The Director-
General communicates the report to the ILO Governing Body and the
concerned government(s), and then publishes it.” Concerned governments
have three months in which to decide to appeal the report to the International
Court of Justice.””!

Similar to the outcome from the filing of representation, publication
of the Commission of Inquiry recommendation will alert other ILO offices

85 Representations, supra note 253, art. 8.

26 See ILO, Explanation of Article 26 Complaints Practice, at http://www.ilo.org/public/
english/standards/norm/enforced/complnt/art26_2.htm#rules (last modified Oct. 20, 2000).
267 d

268 Id

26 ILO CONSTITUTION, supra note 249, art. 28.

0 14 art, 29(1).

M 14 art. 29(2).
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that likely will make the issue part of their future agenda. Moreover, if a
government fails to comply with the Commission on Inquiry’s recom-
mendations within the specified time or any decision from the International
Court of Justice requiring compliance, then the ILO Governing Body may
recommend certain actions to the entire ILO Conference and/or establish a
subsequent Commission of Inquiry to verify compliance.?”

As for case studies, this two-party strategy discussed in this part does
not appear to have been used yet to challenge a lack of compliance with ILO
169. Thus, although one can refer to the list of ILO cases, no specific case
studies concern ILO 169.7

IV. NEWLY EMERGING RIGHTS AND FUNDAMENTAL RIGHTS
RECOGNIZED AS CUSTOMARY INTERNATIONAL LAW

Environmental human rights arise at least as often from customary
international law rather than codified treaty provisions, so inclusion of this
source of law is crucial to any NGO arguments made. Many of the rights
recognized in the international agreements above are also recognized as
customary international law. An early invocation of human rights as part of
customary international law was found in the Nuremberg Charter, charging
Nazi leaders with “crimes against humanity.”” A more recent
acknowledgment of the universality of some rights recognized in customary
law is found in Filartiga v. Pena-Irala,®” a decision of the United States
Court of Appeals for the Second Circuit which states, “we conclude that
official torture is now prohibited by the law of nations.””?”® “[ T]he torturer has
become like the pirate and slave trader before him hostis humani generis, an
enemy of all mankind.”?”’

2 Id. arts. 33-34.

B See Complaints Procedure, supra note 250.

24 Agreement by the Government of the United States of America, the Provisional
Government of the French Republic, the Government of the United Kingdom of Great
Britain, and Northern Ireland and the Government of the Union of Soviet Socialist Republics
for the Prosecution of the Major War Criminals of the European Axis, Aug. 8, 1945, Charter
of the International Military Tribunal, art. 6(c), 59 Stat. 1544, 1547, 3 Bevans 1238, 1242
[hereinafter Nuremberg Charter].

275 630 F.2d 876, 884 (2d Cir. 1980).

76 Id. at 884.

277 Id. at 890.
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Section 702 of the Third Restatement of the Foreign Relations Law
of the United States (“Restatement”) gives additional examples of human
rights initiatives becoming crystallized into customary international law. The
comments following this section indicate that section 702 is a list of human
rights generally accepted as customary law.?”® The comments further state
that the list is neither complete nor closed, and that other rights may have
also reached the status of customary law. ez

A state violates international law if, as a matter of state
policy, it practices, encourages, or condones

(a) genocide,

(b) slavery or slave trade,

(c) the murder or causing the disappearance of individuals,
(d) torture or other cruel, inhuman or degrading treatment or
punishment,

(e) prolonged arbitrary detention,

(f) systematic racial discrimination, or

(g) a consistent pattern of gross violations of internationally
recognized human rights.?

The process by which human rights become widely accepted in
international customary law is somewhat unique, at least according to the
Restatement’s comments. The reporters’ notes to section 701 suggest that
customary human rights law is established in a manner different from other
customary law because, historically, human rights have been a matter
between a state and its own inhabitants.?®! According to the notes, customary
human rights law may be established through: virtually universal adherence
to the UN Charter; virtually universal adherence to the Universal Declaration
of Human Rights; widespread participation of states in preparation and
adoption of international human rights agreements; widespread support for
UN General Assembly resolutions applying international human rights
principles; and frequent invocation and application of international human
rights principles in both domestic practice and diplomatic practice.?*?

%78 RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES, § 702
cmt. a (1986).

279 Id

20 14§ 702.

B! See id. §701 n.2.

282 Id
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Thus, human rights law is constantly evolving in a multitude of
sources and fora, from recognition of rights in treaties, UN resolutions, and
domestic state practice, to-the level of custom and jus cogens. Many
protections originate in internal domestic law, with gradual recognition as
general principles of international law if common to most legal systems.
Such is arguably becoming the case for inclusion of environmental
degradation among existing human rights, as well as the addition of new
human rights focused solely on the environment.?®?

V. SEEKING ENFORCEMENT IF A CLAIM PREVAILS AND A NATION-
STATE FAILS TO COMPLY

In some cases, a petitioner will bring a human rights claim in one of
the above UN human rights bodies against a nation-state and prevail, but the
nation-state will fail to comply with the decided-upon remedy. When a state
fails to comply with the decision of a UN human rights body, several
additional steps may be necessary and/or possible to obtain enforcement of
the decision. Although some measures are rarely, if ever, invoked up to this
point in time, their availability and potential use should not be overlooked.

A. Notify the UN High Commissioner for Human Rights

If the human rights body rendering the decisions fails to do so within
areasonable amount of time, the petitioner or, where appropriate, the amicus
curiae, should notify the Office of the UN High Commission for Human
Rights (“OHCHR”) of a state’s failure to comply with a decision.*

The position of High Commissioner on Human Rights (“HCHR”) was
established under UN General Assembly Resolution 48/141 of December 20,
1993.% The HCHR has an official position with the principal responsibility
for UN human rights activities under the direction of the Secretary
General.?* The HCHR’s most important function is to “play an active role
in removing the current obstacles and in meeting the challenges to the full
realization of all the human rights and in preventing the continuation of

28 See supra text accompanying notes 274-282.

%% The High Commissioner for Human Rights at the UN may be contacted through the UN
website at http://www.unhchr.ch./html/hchr.htm,

%5G.A.Res.48/141, U.N. GAOR, 48th Sess., Supp. No. 49, at 261, U.N. Doc. A/Res/48/141
(1993).

286 Id.
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human rights violations throughout the world.”?®’ The broad language allows
the HCHR to be actively engaged in efforts to prevent human rights
violations around the world and to address any modern human rights
problem.

The HCHR has the rank of an Under-Secretary General of the UN.?*
She is charged with the supervision of the Human Rights Center, the human
rights secretariat of the UN, and with the coordination of the UN’s
promotional and protection activities.”* The HCHR is appointed by the
Secretary Genéral with the approval of the General Assembly for a term of
four years, with a possible renewal of another four years.”° In making the
appointments, the Secretary General pays attention to geographic rotation.?"

B. Encourage the HCHR to Notify the UN Secretary-General

After the petitioner and/or amicus curiae notifies the HCHR of a
nation-state’s failure to comply with a human rights decision, the petitioner
or amicus curiae should confirm with the HCHR when the HCHR notifies
the UN Secretary-General. The UN Secretary-General is authorized pursuant
to Article 99 of the UN Charter, if a nation-state’s failure to abide by a
decision causes a breach of international peace and security, to appeal to the
UN Security Council to take measures to enforce such human rights
decisions.??

C. Encourage the UN Security Council to Take Enforcement Action

The UN Security Council has several measures to compel a nation-
state to comply with a decision of a human rights body that is legally
binding. Failure to comply can lead to ongoing negotiations between the
violating state and the UN Secretary General to reach a diplomatic solution,
the imposition of economic sanctions against the violating nation, and even

287 Id

288 Id

289 Id

2 1d.

¥ See UN High Commissioner of Human Rights, at http:/www.unhchr.ch/html/hchr/
hchrbio.htm (last visited Apr. 15, 2003).

#2 U.N. CHARTER art. 99.
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the threat of undertaking military force if the human nghts violation is not
remedied.”?

VL CONCLUSION

This Article has provided a comprehensive array of fora and
approaches by which environmental degradation may be challenged in the
UN system as a violation of human rights. As the analysis indicates, these
avenues of enforcement vary widely in the extent to which they have been
used and may be used effectively for these type of claims. The challenges
and obstacles to enforcement of international environmental law may be
more familiar to lawyers and other advocates of public international law than
to those who are more grounded in domestic environmental law. Among
lawyers and other advocates of public international law, the fora for the
environmental human rights claims outlined in this Article may be more
familiar to human rights lawyers and advocates than to those specializing in
international environmental law. Consequently, progressive enforcement of
international environmental law may well depend upon drawing lessons from
the advances in human rights enforcement in domestic courts, use of the
more expansive supranational fora available for human rights claims, and
greater recognition of the substantive relationship between environmental
degradation and human rights violations. A necessary first step is for
environmental lawyers and advocates to join forces with human rights
lawyers and advocates so as to improve familiarity with the fora and
approaches in the Article.

Despite the relative weakness and challenges to some of these
methods, there is a need to use them in order to strengthen them. If
strengthened, they have the potential to be powerful tools not merely for
public recognition of environmental degradation throughout the globe as
human rights problems, but for remedial measures and sanctions as well. The
purpose of this Article is to encourage and enable such use by advocates to
lay the groundwork for more meaningful, expanded protection of the
environment and human rights.

3 Id. arts. 39-45. For ahypothetical scenario in which Security Council enforcement action
might be appropriate and necessary in response to an environmental disaster, see Linda A.
Malone, Discussion in the Security Council on Environmental Intervention in the Ukraine,
27 Loy. L.A. L. REV. 893 (1994).
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