


US.C. § 1001 et seq. The distrnict court
also concluded, upon reviewing Rush's
decision to deny coverage, that Rush's
denial of coverage was not improper.
Ms. Moran now appeals. * * * For the
reasons set forth in the following
opinion, we reverse the judgment of the
district court.

I
BACKGROUND
A

Ms. Moran is covered by a medical
benefits plan sponsored by her
husband’s employer. The plan is
governed by ERISA, and it is fully
mnsured. Rush is the HMO provider for
the plan. Two aspects of the plan are
worth noting. First, the plan's member
certificate  delegates to Rush “the
broadest  possible  discretion" to
interpret the terms of the plan and to
determine  which  benefits  the
participants are entitled to receive. R.1-
1, Ex.A. at 7. Second, the certificate
provides that services that are not
"medically necessary" wil not be
covered by the plan. Id at 21. * * *

B.

Starting in 1996, Ms. Moran began
experiencing pain, numbness, loss of
tunction, and decreased mobility in her
nght shoulder. Ms. Moran sought
treatment for these symptoms from Dr.
Arthur LaMarre, her primary care
physician and a Rush-affiliated physician.
At first Dr. LaMarre treated Ms. Moran
through  physiotherapy and  other
conservative therapies, but these efforts
did not relieve her symptoms. While she
was undergoing these conservative
therapies, Ms. Moran obtained the name
of Dr. Julia Terzis, an out-of-network
surgeon in Virginia who specializes in
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micro-reconstructive surgery. After Rush
denied Ms. Moran's request for a out-of-
network referral to consult with Dr.
Terzis, Ms. Moran traveled on her own
accord to Virginia to be examined by Dr.
Terzs. Dr. Terzis diagnosed Ms. Moran
with brachial plexopathy and thoracic
outlet syndrome ("TOS"), a nerve
compression syndrome caused by the
compression of nerves in Ms. Moran's
brachial plexus.

Most nerve compression syndromes are
mild and effectively treated with
conservative physiotherapy, and surgery
is not indicated unless more conservative
measures fail to manage the symptoms.
If surgery becomes necessary, the
standard procedure for TOS involves
decompression by way of first rb
resection (the complete removal of the
uppermost rib) or first rib resection with
scale-nectomy (the removal of the nb
and the attached muscle). If necessary, a
surgeon may use loupe magnification, in
which the surgeon wears a goggle-like
apparatus to magnify the immediate
view, to conduct a neurolysis, which is
removal of scar tissue surrounding the
injured nerve. Dr. Terzis, however,
performs a more complicated surgery for
patients with Ms. Moran's conditon. Dr.
Teras' surgery consists of rib resection,
extensive scale- nectomy, and, if
indicated, microneurolysis of the lower
roots of the brachial plexus under
Intraoperative microscopic
magnification. Dr. Terzis concluded that
Ms. Nlliorandwa§ a candidate for the more
complicated microneurolysis surgery. She
also indicated to Ms. Mogn thuartgslz had
successfully treated other patients with
Ms. Moran's condition,

After meeting with Dr. Terzis, Ms.

Moran asked Dr. LaMarre to obtajg
approval from Rush for Dr. Terzis'



roposed surgery. Dr. LaMarre first had
1}\)/Is.p Mora.nur‘g see two Rush-affiliated
thoracic surgeons, Dr. Raymond A.
Dieter and Dr. William H. Warren. After
examining Ms. Moran, both doctors
confirmed Dr. Terzis' diagnosis of TOS
and recommended that Ms. Moran
undergo the standard TOS surgery. M.
Moran, however, was not impressed by
the prognosis offered by these doctors,
and she decided that she wanted to have
Dr. Terzis perform her proposed

surgery.

On October 14, 1997, Dr. LaMarre
asked Rush to approve Dr. Terzis'
microneurolysis surgery for Ms. Moran.
In his recommendation letter, Dr.
LaMarre stated that, in his opinion, Ms.
Moran would be "best served" by having
Dr. Terzis' procedure performed. R45,
Ex5. Rush denied approval on the
grounds that Dr. Terzis' surgery was out
of network. Ms. Moran appealed the
administrator's decision. In response to
her appeal, Rush requested additional
information from Dr. Dieter and Dr.
Warren about Dr. Terzis' proposed
surgery and the need for
microneurolysis. Both doctors reported
that microneurolysis was unnecessary for
Ms. Moran. After reviewing the reports
of Dr. Dieter and Dr. Warren, and after
conducting its own analysis of relevant
medical Iiterature, Rush affirmed it
denial of coverage for Dr. Terzis'
microneurolysis surgery on the ground
that the procedure was not "medically
hecessary” as defined by the plan. In 2
letter to Ms. Moran, Rush provided a
detailed discussion of its reasons for
denying coverage for Dr. Terzs'
proposed surgery and informed M.
Moran that it would cover the standard
TOS surgery, by a network surgeon, of
first rib resection with scale. nectomy.
Ms. Moran then made a fina] appeal to
Rush's Membership Advisory
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Committee, but the committee voted to
uphold Rush's denial.

The next month, in February 1998, Ms.
Moran  underwent Dr.  Terzs'
microneurolysis  surgery. The surgery
ook nearly 14 hours and, with
postoperative care, cost $94,841.27. Ms.
Moran paid for the surgery herself. Ms.
Moran submitted a copy of the bill for
her surgery to Rush, and she and Dr.
Terzis also submitted other materials
related to the surgery. Rush treated these
submussions as a renewed benefits claim,
and it opened another investigation into
whether Ms. Moran's now-completed
surgery should be covered.

As part of its investigation, Rush sought
the opinions of additional experts, and it
provided these experts with Ms. Moran's
medical records as well as information
concerning Dr. Terzis' microneurolysis
surgery. The first two opinions obtained
by Rush were from Dr. Gerald Harris
and Dr. John C  Alexander. These
doctors were skeptical of the need for
microneurolysis in Ms. Moran's case, but
they admitted that they lacked expertise
in the area. Rush next consulted with Dr.
Susan E. MacKinnon, the Chief of
Plasuic and Reconstructive Surgery at
Washington ~ University  School ~ of
Medicine in St. Louis. Dr. MacKinnon
opined that Dr. Terzis' microneurolysis

Was unnecessary.
C

In January 1998, the month before she
underwent surgery, Ms. Moran made a
written demand to Rush for it to comply
with § 4-10 of the HMO Act. Under the
Act, HMOs are required to provide a
mechanism  for a  review by an
independent physician when the patient's
pnmary care physician and HMO
disagree about the medical necessity of a
treatment proposed by the primary care



physician. See 215 ILL. COMP. STAT.
ANN. 125/4-10. Section 4-10 further
provides that the HMO must provide
the proposed treatment in the event that
the reviewing physician determines that
it is medically necessary. See 24 Rush did
not act on Ms. Moran's request, and Ms.
Moran then filed a complaint in Illinois
circuit court seeking a court order
requiring Rush to appoint an
independent physician to review her
claim Rush removed the action to
federal district court on the ground that
ERISA completely preempts Ms.
Moran's claim.

The district court remanded the case to
the state court. The court noted that
preemption is generally a defense and
that, under the well-pleaded complaint
rule, an anticipated federal defense could
not be the basis for removal
Nonetheless, the district court also noted
that a "completely preempted” state law
claim could be removed, but the court
explained, in the ERISA context, only
state law claims that conflicted with
ERISA's civil enforcement provisions
were completely preempted by ERISA.
In this case, the district court concluded,
Ms. Moran's request for specific
performance was not a claim under
ERISA's civil enforcement provisions
and therefore was not completely
preempted. The district court left open
the possibility that a clam for
reimbursement under § 4-10 of the
HMO Act, in contrast to a request to
have the independent review performed,
might be a claim for benefits that would
be completely preempted by ERISA's

civil enforcement provisions.
D.

Upon remand, the state court ordered
Rush to submit to the independent
physician review mandated by the HMO
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Act. The state court reserved ruling on
whether ERISA preempted the portion
of § 4-10 that requires the HMO to
cover the procedure in the event that the
independent physician determines the
procedure is *965 medically necessary.
Rush and Ms. Moran agreed to have Dr.
A. Lee Dellon, an expert in plastic and
reconstructive surgery at Johns Hopkins
Medical  Center, perform  the
independent review. After reviewing Ms.
Moran's case and the details of the
surgery performed by Dr. Terzs, Dr.
Dellon concluded that the surgery was
medically necessary, including the
microneurolysis. Dr. Dellon, however,
reported that he would have used loupe
magnificaton, instead of Dr. Terzs'
technique, to perform the neurolysis.
The procedure proposed by Dr. Dellon
would have been less intrusive and less
time consuming than the one performed
by Dr. Terzis. After Dr. Dellon had
completed his independent review, Rush
concluded its renewed investigation into
whether Ms. Moran's surgery should be
covered. Rush's medical director, after
reviewing the reports of Dr. MacKinnon
and Dr. Dellon along with the reports of
the other doctors, concluded that Dr.
Terzis' surgery had not been medically
necessary. In January 1999, Rush again
denied Ms. Moran's benefits claim.

E.

Following the independent review by Dr.
Dellon, Ms. Moran asked the state court
to require Rush to reimburse her for the
surgery. The state court requested that
Ms. Moran amend her complaint to
clarify the relief she was seeking. M.
Moran then filed an amended complaint,
the First Amended Complaint, seeking
enforcement of § 4-10 of the HMO Act
and reimbursement for the surgery in the
amount of $94,841.27.



After Ms. Moran filed her First
Amended Complaint, Rush removed the
suit to federal court once again. This
ume, Rush argued that Ms. Moran's suit
was a clam for benefits that was
completely preempted and that her
claim, therefore, had to be made under
ERISA's civil enforcement provision, §
502(a), 29 US.C. § 1132(a). Ms. Moran
argued that removal was improper
because her claim for reimbursement
was a state law claim. The district cour,
relying on our decision in Jass u Prudential
Health Care Plan, Inc, 88 F.3d 1482, 1487
(7th Gir.1996), held that Ms. Moran's
claim for reimbursement properly was
recharacterized as a claim for benefits,
which meant that her chim was
completely preempted because it fell
within § 502(a)(1)(B) of ERISA's civil

enforcement provision.

Turning to the merits, the district court
then addressed Rush's contention that
ERISA preempted § 4-10 of the HMO
Act and that, therefore, its provisions did
not cabin the discretion of the
administrator. The court held that
ERISA's "saving clause" did not apply
because § 4-10 did not meet one of the
McCarran-Ferguson  factors used to
determine whether 2 law regulates
insurance for purposes of that clause.
According to the district court, § 4-10 of
the HMO Act did not transfer or spread
policyholders' risk.

Ms. Moran subsequently moved for
reconsideration of the district court's
ruling. Ms. Moran argued that the district
court should reconsider jts previous
decision in light of the Supreme Court's
opinion in UNUM Life Inswrane Ca v
Ward, 526 US. 358, 119 S.Cx. 1380, 143
LEd2d 462 (1999). In Wind the
Supreme Court held that a state law need

not satisfy all three McCarran-Ferguson
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factors in order for the law to fall within
ERISA's saving clause. See i at 374, 119
S.Cr. 1380. The district court denied Ms.
Moran's motion for reconsideration on
the ground that, even if the saving clause
saved § 4-10 from preemption, § 410
was preempted nonetheless because it
fell within the "deemer clause” exception
to the saving clause. Under the deemer
clause, the district court held, ERISA
preempted § 4-10 of the HMO Act
“[blecause the Illinois HMO Act has the
effect of directly regulating employee
benefit plans rather than an insurance
company.” R.53.

F.

Ms. Moran amended her complaint a
second time in April 1999, ostensibly to
state a claim for reimbursement under §
4-10 of the HMO Act and to avoid
stating a claim for benefits under ERISA.
In the alternative, the Second Amended
Complaint also alleged ERISA claims
under § 502(a)(1)(B) for breach of
contract and for breach of fiduciary duty.
The parties then filed cross motions for
summary judgment, and the district
court granted summary judgment to
Rush. The district court explained that,
regardless of Ms. Moran's efforts to
plead only state law claims, she stll was
making a claim for benefits under §
502(a)(1)(B) because she was seeking
reimbursement  for  her surgery.
Proceeding to its analysis of Ms. Moran's
claim for benefits, the district court
noted that the certificate governing Ms,
Moran's  benefits gave Rush  the
"broadest  possible  discretion” to
interpret the plan's terms and to make
benefits determinations. R.79 at 10
(citation omitted). Given the standard of
review for plans bestowing this kind of
discretion, the district court held that
Rush was entitled to summary judgment
because it had not abused it discretion



or acted arbitranly in denying Ms.
Moran's claim for benefits.

II
DISCUSSION
A

A district court’s preemption ruling is a
question of law that we review de novo.
See Capertters Local Urdon Na 26 v United
States Fiddlity & Guar. Ca, 215 F.3d 136,
139 (1st Gir.2000); Burdington N. & Sarta
Fe Ry v Doye, 186 F3d 790, 794 (7th
Cir.1999). We also review de novo the
propriety of the removal of a state action
to federal court. See Tytka v Gerber Prods.
Ca, 211 F.3d 445, 447 (7th Cir.2000).
Likewise, we review de novo a district
court's grant of summary judgment. See
Armstett u E agle Picher Indss., Inc, 203 F.3d
501, 503 (7th Gir.2000). It is appropriate
to grant summary judgment only when
"the pleadings, depositions, answers to
interrogatories, and admissions on file,
together with the affidavits, if any, show
that there is no genuine issue as to any
matenial fact and that the moving party is
enttled to a judgment as a matter of
law." Fed R.Giv.P. 56(c); see Cdotex Corp.
v Catratt, 477 US. 317, 322-23, 106 S.Cx.
2548,91 L.Ed.2d 265 (1986).

B.

A defendant may remove to federal
court actions onginally brought in a state
court only when those actions fall within
the federal court's oniginal junsdiction, see
28 US.C. § 1441(a), which would include
"federal question” jurisdiction over cases
"anising under the Consutunon, laws, or
treaties of the United States," 28 US.C. §
1331. Ms. Moran maintained throughout
the proceedings in the district court that
removal was improper because her
claims based on § 4-10 of the HMO Act

do not anse "under the Constitution,
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laws, or treaties of the United States.”
Ms. Moran also makes this argument on

appeal.

As we explained in Speciale v Seybdld, 147
F.3d 612 (7th Cr.), @t domed, 525 US.
1017, 119 S.Cx. 542, 142 LEd.2d 450
(1998)  "[tlhe  determination  of
jurisdicdon on removal involving an
ERISA issue is based upon the well-
pleaded complaint rule, the ERISA
‘complete preemption’ exception to that
rule and the defense of ‘conflict
preemption' under ERISA" Id at 614.
Under the well-pleaded complaint rule,
we look to the state court complaint and
not to the defendant’s response to
determine whether the plainuff's clam
falls under federal question jurisdiction.
See, eg, Jass v Prudential Health Care Plan,
Inc, 88 F.3d 1482, 1486 (7th Cir.1996).
"It is long settled law that a cause of
action arises under federal law only when
the plainuff's well-pleaded complaint
raises issues of federal law." Metropalitan
Life Irs. Ca u T, 481 US. 58, 63, 107
S.Cr. 1542, 95 LEd.2d 55 (1987). A
defendant'’s federal defense to a claim
ansing under state law, therefore, "does
not create federal jurisdiction and *967
therefore does not authorize removal."
Blackburn u Swndstand Corp., 115 F.3d
493, 495 (7th Gir), @ derded, 522 US.
997, 118 S.Ct. 562, 139 L.Ed.2d 403
(1997).

There exists, however, an exception to
the well-pleaded complaint rule for state
law claims that have been "completely
preempted” by Congress. See Speciale, 147
F3d at 615. This so-called "complete
preemption” doctrine really "is not a
preemption doctrine but rather a federa]
jurisdiction doctrine." Lister u Stark, 890
F.2d 941, 943 n. 1 (7th Cir.1989). Even
though a complaint may not mention 2
federal basis of jurisdiction, the complete
preemption doctrine "permits



recharactenization’ of a plaintiff's state
law claim as a federal claim so that

removal is proper.” Spediale, 147 F.3d at
615 (quoting Lister, 890 F.2d at 943).

In Metropolitan Life, the Supreme Court
held that the civil enforcement provision
of ERISA, § 502(a), completely preempts
state Jaw causes of action that fall within
the scope of that provision. See 481 U.S.
at 67, 107 S.Cx. 1542; Spediale, 147 F.3d at
615. One of ERISA's civil enforcement
provisions, § 502(a)(1)(B), allows a plan
participant or beneficiary to bring a civil
action "to recover benefits due to him
under the terms of his plan, to enforce
his rights under the terms of the plan, or
to clarify his nghts to future benefits
under the terms of the plan." 29 US.C. §

1132(a)(1)(B).

In Jass, we identified three factors to be
used to determine whether a state law
clim should be recharacterized as an
ERISA claim under § 502(a): (1)
"whether the plaintiff is eligible to bring
a claim under that section”; (2) "whether
the plaintiff's cause of action falls within
the scope of an ERISA provision that
the plantiff can enforce via § 502(a)";
and (3) "whether the plaintiff's state law
claim cannot be resolved without an
interpretation of the contract governed
by federal law." 838 F.id ar 1487
(quotation marks and citations omitted).
When all three factors are present, the
state law  claim s properly
recharacterized as an ERISA claim under
§502(a). See id at 1489-90.

We agree with the district court that M,
Moran's state law claims are properly
recharacterized as claims for benefits
under § 502(2)(1)(B) of ERISA and,
therefore, are completely preempted. Ms.
Moran's claims certainly satisfy the first
two Jass factors. First, she i5 a plan
parucipant and is, therefore, eligible to
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bring an action under § 502(2)(1)(B).
Second, she is seeking to enforce her
nght to a benefit under her plan. Ms.
Moran seeks payment for the surgery.
Finally, Ms. Moran's claims meet the
third Jass factor because they require an
interpretation of the insurance contract
governing Ms. Moran's right to the
independent review. As we explained in
Pl v Fluid Punp Seru, Inc., 124 F.3d
849 (7th  Gr.1997), Illinois laws
automatically are incorporated into all
contracts of msurance in that state. See id
at 861. Thus, the provisions of § 4-10 of
the HMO Act have been incorporated
mto Ms. Moran's insurance contract.
Therefore, the extent and the
enforceability of Ms. Moran's right to an
independent review necessarily requires
an examunation of the contract. Thus,
Ms. Moran's clims properly are
recharacterized as claims for benefits
under ERISAs civil enforcement
provision, § 502(a)(1)(B), and removal
Was proper.

C

Now that we have determined that
removal of Ms. Moran's stute court
claims based on § 4-10 of the HMO Act
was proper, we tum to Rush's
preemption defense.

The comprehensive scope of ERISA
extends to the regulation of employee
welfare benefit plans providing "medical,
surgical, or hospital care or benefits" for
plan participants "through the purchase
of insurance or otherwise.” 29 Us.C §
1002(1); see New Yok State Coference of
Blue Cross & Blue Shield Plars v Toagelers
Irs. Ca, 514 US. 645, 650-51, 115 S.Cx.
1671, 131 LEd.2d 695 (1995). As the
Supreme Court explained in Tradlers,
ERISA "does not go about protecting
plan participants and their beneficiarjes
by requiring employers to provide any



given set of minimum benefits." Trateers,
514 US. at 651, 115 S.C&. 1671, Rather,
the statute "controls the admumistration
of benefit plans." Id "It envisions
administrative ~ oversight,  imposes
crimimal sanctions, and establishes a
comprehensive  civil  enforcement
scheme." Id

As provided by § 514 of the statute,
ERISA also preempts some state laws.
Specifically, ERISA's preemption clause,
§ 514(a), "broadly” states that state laws
are preempted "to the extent that those
laws 'relate to any employee benefit
plan' " UNUM Life Is. Ga of Am v
Ward, 526 US. 358, 363, 119 S.Cr. 1380,
143 LEd2d 462 (1999) (quoting §
514(a), 29 US.C. § 1144(a)). Section 514,
however, contains a saving clause, §
514(b)(2)(A), which qualifies § 514(2) by
excepung state laws from preemption
when those laws "regulate [ ] insurance.”
29 US.C. § 1144(b)(2)(A); see Wand, 526
US. at 367, 119 S.Ct. 1380. Sull another
clause in § 514 serves as an exception to
the saving clause exception: the deemer
clause, § 514(b)(2)(B), "makes clear that a
state law that ‘purports to regulate
insurance' cannot deem an employee
benefit plan to be an insurance
company.” Pia Life Is. Co v Dedesnx,
481 US. 41, 45, 107 S.Cx. 1549, 95
LEd2d 39 (1987) (quoting §

514(b)(2)(B), 29 US.C. § 1144(b)(2)(B)).

We address each clause in tumn.
1.

For purposes of § 514(a), a state law
"relates w" a covered employment
benefit plan if it either has (1) "a
connection with" or (2) "reference to"
such a plan. E.g, Califorrda Diu of Labor
Standards E rforceement v Dillingbam Corstr.,
NA., Inc, 519 US. 316, 324, 117 S.Ct.
832, 136 LEd.2d 791 (1997); Trawelers,

425

514 US. at 656, 115 S.Cx. 1671; Shaw u
Deta Air Lines, Inc, 463 US. 85, 96-97,
103 S.Cx. 2890, 77 LEd.2d 490 (1983).
We agree with the parties that § 4-10 of
the HMO Act "relates to" ERISA plans
because its provisions have a connection

with such plans.

To determine whether § 4-10 of the
HMO Act "relates to" ERISA plans, we
begin by looking at the state statute.
Section 4-10 provides, in relevant part:
Each Health Maintenance Organization
shall provide a mechanism for the timely
review by a physician holding the same
class of license as the primary care
physician, who is unaffiliated with the
Health  Maintenance  Organization,
jomntly selected by the patient (or the
patient’s next of kin or legal
representative if the patient is unable to
act for himself), primary care physician
and  the  Health  Maintenance
Organization in the event of a dispute
between the primary care physician and
the Health Maintenance Organization
regarding the medical necessity of a
covered service proposed by a primary
care physician. In the event that the
reviewing physician  determines the
covered service to be medically
necessary, the Health Maintenance
Organization shall provide the covered
service.

215 ILL. COMP. STAT. ANN. 125/4-
10. From the text of the HMO Act it is
apparent that the law does not make
"reference to" an ERISA-governed
employee benefit plan; no mention js
madfe of ERISA plans, and the Lw
apphes to HMOs regardless of whether a
pauent's coverage is through an ERISA
plan. & Traders, 514 U.lgg. at 656, 115
SCi. 1671 (noting that the law jn
question in that case did not make
"reference to" ERISA plans because the
law's provisions applied regardless of
whether the coverage was "secured by an



ERISA plan, private purchase, or

otherwise").

State laws that "risk subjecting [ERISA]
plan administrators to conflicting state
regulaions”  undoubtedly have a
"connection with" ERISA plans within
the meaning of § 514(a). FMC Comp. u
Holldzy, 498 US. 52, 59, 111 S.Cx. 403,
112 LEd.2d 356 (1990). Here, § 4-10 of
the HMO Act requires HMOs, including
those that are service providers for
ERISA plans, to provide an independent
review mechanism and, should the
independent reviewer agree with the
primary care physician, to pay claims that
otherwise might not be paid under the
plan. As the Court explained in Traelers,
state laws that "mandate] ] employee
benefit structures or their
admunistration" fall within the ambit of
ERISA's preemption clause. Tiuelers,
514 US. at 658, 115 S.Cx. 1671. Section
4-10 of the HMO Act has an effect on
how benefit determinations are made
and, thus, squarely falls within ERISA's
preemption clause.

2.

As we already have noted, however, a
state law that "relates to" ERISA plans
may nonetheless avoid preemption if
that law "regulates insurance” within the
meaning of ERISA's saving clause, §
S14(b)(2)(A), 29 US.C. § 1144(b)(2)(A).
See Ward, 526 US. at 363,119 S.Cx. 1380.
To determine whether 2 state law
"regulates insurance" within the meaning
of the saving cluse, we first ask
"whether, from a ‘common-sense view
of the matter," the contested prescription
regulates Insurance.” Jo at 367,119 S.Cx.
1380 (quoting Memopalisar, Life Is. Ca w
Massadnsers, 471 US, 724,740, 105 S.Cx.
2380, 85 LEd.2d 728 (1985)), Next, we
consider "three factors employed to
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determine whether the regulation fits
within the 'business of insurance' as that
phrase 1s used in the McCarran-Ferguson
Act." Id (citing 15 US.C. § 1011 et seq.).
Of -these three factors, the first is
"whether the practice has the effect of
transferring or spreading a policyholder's
nisk” Jd (quotation marks and citation
omitted). The second factor is "whether
the practice is an integral part of the
policy relationship between the insurer
and the insured." Jd (quotation marks
and citation omitted). And the third is
"whether the practice is limited to
enuties within the insurance industry."
Id (quotation marks and citation
omitted). A state law may fall within the
saving clause even if it cannor satisfy all
three of the McCarran-Ferguson factors.
See id_at 373-74, 119 S.Cr. 1380 (stating
that the McCarran-Ferguson factors are
"guideposts” and rejecting the argument
that all three are required).

We conclude that § 4-10 of the HMO
Act falls within the saving clause because
it "regulates insurance" under a common
sense understanding and because it
meets at least two of the McCarran-
Ferguson factors. As a matter of
common sense, § 4-10 of the HMO Act
regulates insurance because the law is
directed at the HMO industry as
msurers. We previously have explained
that HMOs "are insurance vehicles
under Illinois law," A nderson o Humana,
Inc, 24 F.3d 889, 892 (7th Gr.1994), and
§ 410 of the HMO Act js aimed
exclusively at members of the insurance
industry, even if the law does not affect
the entire insurance industry in Illinois.

Section 4-10 of the HMO Act further
regulates insurance under 2 common
sense understanding because the Act's
provisions go to the core of the
relationship between the insurer and the
mnsured. "It is fundamental insurance law



that ‘existing and wvalid statutory
provisions enter mnto and form a part of
all contracts of insurance to which they
are applicable, and, together with settled
judicial constructions thereof, become a
part of the contract as much as if they
were actually incorporated therem.' "
Plumb, 124 F.3d at 861 (quoting 2 Lee R.
Russ & Thomas F. Segalla, Couch on
Insurance 3d § 19:1, at 19-2 o 19- 4
(1996)). The provisions of § 4-10 of the
HMO Act, therefore, are substantive
terms of all insurance policies in Illinois
by operaton of law. When a law
mandates a contract term between
parties, whether that term is
charactenized as creating a "procedural"
or "substantive" nght, that law is
"integral" to the insurer/insured
relationship. Wand, 526 US. at 374-75 &
n. 5,119 S.Ct. 1380.

Having determined that § 4-10 of the
HMO Act regulates insurance under a
common sense understanding, we look
next to the McCarran-Ferguson factors.
Section 4-10 clearly satisfies the second
and third McCarran-Ferguson factors. *
* * The second McCarran-Ferguson
factor is satisfied because § 4-10 creates a
mandatory term in the insurance
contract and, thus, "changes the bargain
between mnsurer and insured," id at 374,
119 S.C. 1380. Moreover, § 4-10
satisfies the third McCarran-Ferguson
factor because, as we already have
explained, the section applies only to
HMOs acting as insurers. Thus, the law
1s limited to entities within the insurance
industry.

3.

The "deemer clause," § 514(b)(2)(B), is
an exception to the saving clause
exception. A law saved from preemption
by the saving clause may sull be
preempted if it falls within the deemer

427

clause. See FMC Comp., 498 US. at 61,
111 S.Ct. 403. Under this clause, state
laws that purport to regulate insurance
by "deeming" a plan to be an insurance
company are outside of the saving clause
and are subject to preempuion. See il

The "deemer clause" is inapplicable to
this case. In FMC Cop., the Supreme
Court explained that the deemer clause
exempts "self-funded ERISA plans from
state laws that 'regulate insurance' within
the meaning of the saving clause." /d
The ERISA plan at issue before us,
however, 1s not a self- funded plan; it is
an wnsured plan. The Supreme Court's
interpretation of the deemer clause
"makes clear that if a plan is insured, a
State may regulate 1t indirectly through
regulation of its insurer and its insurer's
insurance contracts." /d at 64, 111 S.Cx.
403. Rush is the insurer to the ERISA
plan at issue in our case, and therefore
the deemer clause does not apply. See
Ward, 526 US. at 367 n. 2, 119 S.Cx.
1380 (stating that, because the plan at
issue in that case was not self-insured,
the deemer clause was "not at issue");
Plumb, 124 F.3d at 859 n. 6 (explaining
that, because the plan at issue was an
insured plan, the deemer clause was
napplicable).

4,

A state law that falls within the saving
clause nevertheless may be preempted if
that law conflicts with a substantive
provision of ERISA. See Pila Lif, 481
US. at 57, 107 S.Cx. 1549. Rush argues
that § 4-10 of the HMO Act conflicts
with § 502(2)(1)(B) of ERISA's civil
enforcement scheme. That provision
establishes the night of plan participants
or beneficiaries to sue "to recover
benefits" under the plan, "to enforce ...
rights" under the plan, or "to clanfy ..,



rights" under the plan. 29 US.C §
1132(a)(1)(B). Rush mvites our attention
to a decision from the Court of Appeals
for the Fifth Grcuit, Coporate Hedlth
Insurane, Inc v Texas

Insurance, 215 F.3d 526 (5th Cir.2000), in
which the court considered an
independent review statute from Texas
that 1s quite similar to § 4-10 of Illinois’'
HMO Act.

The Texas independent review statute,
like § 4-10 of the HMO Act, essentially
"allow(s] a patient who has been denied
coverage to appeal to an ourside
organization." Jd at 537. The law
requires HMO:s to provide a mechanism
for patients to obtain an independent
review of the need for a course of

treatment.  Specifically, the court
explained, the Texas statute states that
patents may  appeal  "adverse

determinations,” which are defined as
determinations that a health care service
is not "medically necessary’ or
"appropriate,” to an independent
reviewer. Id (quotation marks and
citations omitted). Moreover, under the
Texas statute, the HMO must "comply”
with the independent reviewer's
determination of medical necessity. /d
(quotation marks and citation omutted).

3k o3 ok

In our view, § 4-10 of the Ilinois HMO
Act cannot be characterized as creating
an altemative remedy scheme that
conflicts with § 502(a). The independent
review scheme created by the Illinois
Statute is not tantamount to the relief
offered under § 502(2)(1)(B). As we
already have explained, the provisions of
§ 410 of the HMO Act have been
ncorporated into Ms. Moran's insurance
contract. * * * Thus a syjr by her o
enforce the HMO Act's provisions is
sunply a suit to enforce the terms of the
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lan--predsely the sort of suit that is
gonteﬁted by § 502(2)(1)(B) "‘to
enforce rights" and "to recover benefits"
under the plan. Notably, the "sole
launching ground" for Ms. Moran's
claims to enforce § 4-10 of the HMO
Act remains § 502(a). Wand, 526 U.S. at
377, 119 S.Cx. 1380. * * * Rather than
providing an alternative remedy for Ms.
Moran to recover benefits, § 4-10 of the
HMO Act simply establishes an
addiional internal mechanism for
making decisions about medical necessity
and idenufies who will make that
decision in those instances when the
HMO and the patient's primary care
physician cannot agree on the medical
necessity of a course of treatment.
Rather than eliminate the review
procedures established by the plan, it
simply adds to the contract, by operation
of law, an additonal dispute resolving
mechanism when, despite exhausting the
internal  review  system  otherwise
provided by the plan, there remains a
disagreement between the plan's own
experts and the attending physician on
the issue of medical necessity.

Nor does the addition of this statutorily
mandated provision in the contract alter
impermissibly the deferential standard of
review required by the language of the
plan. Certainly, the administrator's failure
to abide by the decision of the outside
medical consultant on the issue of
medical necessity would constitute an
abuse of discretion. The statutorily
required provision of the plan requires
that the decision of the independent
review physician be followed, and it
would be an abuse of discretion on the
part of the administrator not to observe
the command of this provision.
However, the different outcome is not
because of a change in the standard of
review but because of a change in the
provisions of the contract, * * *



We also believe that it is inaccurate to
say that § 4-10 of the HMO Act conflicts
with the fiduciary role of the
administrator of the plan. At the outset,
it is important to note that the provisions
of § 4-10 of the HMO Act apply only to
disputes about whether a covered service
1s medically necessary in a given case.
Other issues, most notably the issue of
whether a particular treatment is
covered, do not fall within the ambit of
the section. Moreover, as we have
already noted, even with respect to
medical necessity decisions, there is
nothing in § 4-10 of the HMO Act that
in any way abrogates the pre- existng
fiduciary ~ obligations of  the
administrator. Section 4-10 of the HMO
Act merely adds an additional obligation
that the fiduciary must observe.

In sum, § 4-10 of the HMO Act requires
entities in the business of insurance to
provide additional safeguards to preserve
the integrity of the decision- making
process. Following the example of the
Supreme Court of the United States, we
believe that such requirements ought to
be treated as mandated contract terms
and treated as part of the insurance
contract. See Ward, 526 US. at 375-76,
119 S.Ct. 1380; see also Plunb, 124 F.3d at
861. Unlike the situation in Pdot Life, we
are not asked here to recognize a state
common law doctrine of general
applicability but a specific statutory
provision aimed at the regulation of the
insurance industry. As i Wand, we
simply ~accept the state-mandated
provision as a provision of the plan and
then enforce the contract. * * *

D.

In this case, there no longer remains a
question of material fact that would

preclude judgment as a matter of law. As
we already have explained, Ms. Moran's
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claim for reimbursement really is a claim
for benefits made under § 502(a)(1)(B) to
enforce her nghts under the plan.
Moreover, § 410 of the HMO Act, as
incorporated into the plan by operauon
of law, entittd Ms. Moran to the
independent review conducted by Dr.
Dellon. Dr. Dellon determined, in
agreement with Ms. Moran's primary
care physician, that the surgery
performed by Dr. Terzis was "medically
necessary.”" Thus, Ms. Moran 1s entided
to summary judgment in her favor.

Conclusion

For the foregoing reasons, we reverse the
judgment of the distict court
REVERSED.

POSNER, Gircuit Judge, with whom
Gircuit Judges COFFEY,
EASTERBROOK, and DIANE P.
WOOD join, dissenting from denial of
hearing en banc. (Deleted).



Supreme Court to Issue HMO Ruling

The Associated Press

Friday, June 29, 2001

Anne Gearan

The Supreme Court agreed Fnday to
decide whether states can force managed
care health plans to accept an
independent

second opinion before refusing to pay
for some operations or other medical
care.

Thirty-seven states and the District of
Columbia have such patient protection
laws.

The court will hear the issue during its
next term, which begins in October.

In the meantime, Congress may grant
patients new rights to challenge poor or
nonexistent care, and clarify when and
how patients can sue in state court.
Congress 1s debating a patients' bill of
rghts, and President Bush has said he
wants to sign a bill this year.

The HMO case was one of two the court
accepted Friday, the last time until fall that
the justices will add to the coming term's
docket. The court issued its last decisions
for the 2000-2001 term on Thursday, and
the justices began scattering for summer
teaching stints, conferences or vacations.

In the second case, the justices agreed to

consider whether 450 Lake Tahoe
landowners deserve compensation for a
lemporary  moratoium  on  land
development.

A federal appeals court nuled Jast year that
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because the local ordinances banned
development for less than three years,
they were not severe enough to be
unconstitutional.

That case 1s Tahoe-Sierra Preservation v.

Tahoe Regional Planning, 00-1167.

The HMO case concems patients’ rights
under state laws, and whether a law
Congress passed in 1974 to regulate
benefit plans overrides various protections
passed by states.

Federal appeals courts have reached
oppostte conclusions about whether the
natonal law trumps the state protection.

The court will review the case of an
Illinois woman who paid for a $94,000
operation herself after her HMO refused
to cover it. She claims Illinois’ patient
protection law required the insurer to
abide by the recommendation of an
outside doctor.

Debra Moran, who was covered by her
husband's health plan, complained of
shoulder pain, numbness and other
problems in 1996. The Rush Prudential
pnmary care doctor she saw, Arthur
LaMarre, tried a form of physical therapy.

When that did not relieve her symptoms,
Moran sought the opinion of a surgeon
who did not participate in her health plan.
That  doctor confirmed  LaMarre's
diagnosis of compressed nerves, and
recommended surgery.



Rush Prudenual said it was not bound to
accept the outside doctor's findings, and
rejected Moran's request to pay for the
operation. The insurer cited
recommendations against surgery from
two other doctors it consulted.

The insurer eventually offered to pay for a
less extensive operation, but Moran
insisted she needed the more complicated,
and more expensive, treatment.

She sued, and won a state court order that
Rush Prudenual get another opinion. The
insurer complied, but again denied
Moran's request for full coverage.

The 1nsurer got the case moved to federal
court so it could pursue the claim at issue
now - whether the state law guaranteeing
an independent external appeal is valid.

The insurer won the first round in federal
court, but the 7th US. CGrcuit Court of
Appeals in Chicago reversed and ruled in
Moran's favor last year.

The Justice Department urged the court
not to take on this issue, saying that
Congress is poised to solve the problem
with national legislation.

The case is Rush Prudential HMO Inc. v.
Moran, 00-1021.

Copynght © 2001 The Associated Press
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Justices to Hear HMO Review Issue in Fall

Los Angeles Times

Saturday, June 30, 2001

David G. Savage

Before quitting for the summer, the
Supreme Court said Frday it will decide
next term whether states can set up
independent panels of doctors with the
legal power to review the medical
decisions of HMOs.

The question is at the heart of the current
debate over the patents' bill of rights in
Congress.

If lawmakers do not resolve the issue by
passing a new law this summer, the
justices will take it up when they return to
the bench in the fall.

Advocates for patients say the
administrators of health care plans should
not have the exclusive power to decide
what medical treatments will be provided.

HMOs appear to have that authority now.
Thanks to past rulings by the high court,
patients who are unhappy with their
FMOs' decisions cannot sue the plans for
damages. The justices have interpreted a
1974 pension law as shielding "employee
benefit plans" from being sued.

Undeterred, many states adopted a
fallback approach that gives disgruntled
patients the right to appeal when their
HMOs deny them treatmen. Typically, a
panel of three doctors is entrusted to
review cases. If they agree the treatment

was medically necessary, they can order
the HMO 1o payfor ir.
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Last year, then-Texas Gov. George .W.
Bush cited his state's independent review
board as an example of the right way to
balance the nghts of patients and the
responsibilities of HMOs.

California and 36 other states have
adopted these independent review panels.
But the legality of the independent review
boards has been put in doubt.

Lawyers for the health insurance
companies in Texas went to court there to
challenge the state's power to establish
these boards. They argued that the 1974
federal pension law shielded their plans

from state interference.

In June 2000, the US. 5th Circuit Court
of Appeals in New Orleans agreed, saying
the state did not have the authority to
oversee HMO:s. The appellate judges cited
the Supreme Court's ruling that shielded
HMO:s from all state laws.

In October, however, the US. Court of
Appeals in Chicago came to the opposite
conclusion. The Illinois ruling came 1n the
case of Debra Moran, who had consulted
her HMO doctors for severe pain in her
shoulders and numbness in her limbs.
They recommended physical therapy; she
went to a specialist who recommended
surgery instead.

When the HMO refused to pay, she had
the surgery anyway and later appealed to



Question Presented: Does federal district court have independent subject matter
jurisdiction under 28 U.S.C. §1331 to determine whether state public utility commission’s
action interpreting or enforcing interconnection agreement violates 1996
Telecommunicatons Act?

00-1711 United States v. Public Service Commission of Maryland

Ruling Below (Bel! A tlantic Maryland Inc v MCI WorldCorm, 4® Cir., 240 F.3d 279, 69
US.LW. 1494):

State public service commission’s approval of interconnection agreement pursuant to 1996
Telecommunications Act does not waive state’s 11* Amendment immunity from suit in
federal court concerning such agreement, and sovereign immunity exception of Ex Parnte
Youmg, 209 US. 123 (1908), allowing suits against state officials to redress ongoing violations
of federal law, is inapplicable; state commissions decision that construed interconnection
agreement between incumbent local telephone company and competing carriers to require
company to pay competing carriers reciprocal compensation for telephone calls made by
company’s customers to Internet service providers that have local telephone numbers but
provide access to interstate destinations through Internet was not “determination” within
meaning of Section 252 of act, and thus company’s complaint against competing carriers
does not fall within category of suits identified in Section 252(e)(6) for resolution in federal
court; nor does 28 US.C. §1331 confer jurisdiction on federal courts over these disputes.

Question Presented: Does federal district court have independent subject matter
junisdiction under 28 US.C. §1331 to determine whether state public uulity commission’s
action Interpreting or enforcing interconnection agreement violates 1996
Telecommunications Act?

00-952 Wisconsin Dep’t of Health and Family Services v. Blumer

Ruling Below (Wis. Ct. App., 237 Wis.2d 810, 615 N.W.2d 647):

Wisconsin’s use of “income first” rule requiring state to impute income of nursing home
resident, before imputing resident’s resources, to resident’s non-institutionalized (or
“community”) spouse whose income is below minimum monthly maintenance needs
allowance (MMMNA established by federal law, thereby decreasing likelihood that
institutionalized spouse will qualify for Medicaid assistance due to insufficient assets,
impermissibly conflicts with 42 U.S.C. §1396r-5, which requires states to increase
community spouse’s resource allowance first if community spouse’s income is insufficient to
meet MMMINA.

Question Presented: Does “income first” requirement of Wisconsin Medicaid spousal
impoverishment statute, Wis. Stat. §49.455(8)(d), requiring that income of institutionalized
spouse be attributed to community spouse before excess resources are transferred to
commurty spouse, conflict with 42 US.C. §1396r-52
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