








Justices Take Dispute Over "Sexual Predators"

The Associated Prss

Tuesday, April 3, 2001

Laurie Asseo

The Supreme Court said Monday it will
decide what proof states need to justify
locking criminals up as sexual predators
after their prison terms are over.

The justices said they will hear arguments
this fall on whether states must prove that
sexual predators are unable to control
their dangerous behavior. Kansas officials
argue against that standard, saying it is
enough to show that someone is
dangerous and has a serious mental-health
problem.

The lawyer for Michael T. Crane,
convicted twice of sex-related offenses,
said Monday that if the justices rule for
the state, "all they have to prove is that
he's done it before and he's likely to do it
again." Lawyer John C. Donham added,
"That's certainly not sufficient to commit
somebody to a mental hospital."Four
years ago, the justices ruled 5-4 in an
earlier Kansas case that it does not violate
criminals' constitutional rights to confine
them as sexual predators after they
complete their prison term.

The justices said the Kansas law, intended
to protect society, required a finding of a
"personality disorder that makes it
difficult, if not impossible, for the person
to control his dangerous behavior." No
finding of mental illness is required, the
court said.

The Kansas Supreme Court ruled last July
that a lower state court made it too easy to
use civil commitment proceedings to

confine people
predators.

as sexually violent

Crane had been convicted of exposing
himself to a tanning-salon attendant in
1993 and also pleaded guilty to aggravated
sexual battery in an attack on a video-store
clerk.

The state sought to have Crane locked up
as a sexually violent predator after he
completed his prison sentence.

A state judge decided the state did not
need to prove that Crane could not
control his dangerous behavior. Instead,
the judge told jurors to decide whether he
suffered from a personality disorder that
made him likely to engage in future acts of
sexual violence.

The jury ruled against Crane, and the
court ordered him confined in a state
facility. Crane is being held in the Lamed
State Security Hospital.

The Kansas Supreme Court ordered a
new trial Under the Supreme Court's
1997 ruling, people can be confined as
sexual predators only upon proof that
they cannot control their dangerous
behavior, the state court said.

In the appeal granted Supreme Court
review Monday, the state's lawyers said
the ruling would improperly limit the
number of sexual offenders who can be
committed for treatment.
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"Proof of dangerousness ... linked to a
serious mental problem" is enough to
meet the standards set by the Supreme
Court in 1997, the state's appeal said.

Crane's attorney said in court papers,
"Before the state can involuntarily commit
a person to a mental hospital, there must
be a finding that the person has lost the
ability to control his dangerous behavior."

The case is Kansas v. Crane, 00-957.

Copyright ' 2001 The Associated Press
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00-1519 United States v. Arvizu

Ruling Below (9th Gr., 232 F.3d 1241):
In determining whether Border Patrol agent's stop of minivan driven by defendant near
Mexican border was supported by reasonable suspicion, as Fourth Amendment requires,
district court should not have considered following facts: that defendant's vehicle slowed as
it approached agent's vehicle, that defendant failed to wave at or otherwise acknowledge
agent, that children in vehicle waved but did not turn towards agent while doing so, that one
minivan stopped on same road during past month was found to contain marijuana, that
agent did not recognize defendant's vehicle as belonging to local resident, that vehicle was
registered to address in city block notorious for smuggling, and that children's knees were
raised as if their feet were resting on some sort of cargo; remaining facts on which district
court relied in upholding stop- that road was sometimes used by smugglers, that defendant
was driving on that road near time at which Border Patrol shift change would occur, and that
minivans are sometimes used by smugglers- are legitimate and probative but are insufficient
to establish reasonable suspicion; illegal stop tainted defendant's consent to search that
revealed duffel bag of marijuana under children's feet.

Questions Presented: (1) Did court of appeals erroneously depart form totality-of-
circumstances test that governs reasonable-suspicion determinations under Fourth
Amendment by holding that seven facts observed by law enforcement officer were entitled
to no weight and could not be considered as matter of law? (2) Under totality-of-
circumstances test, did Border Patrol agent in this case have reasonable suspicion that
justified stop of vehicle near Mexican border?

UNITED STATES of America, Plaintiff-Appellee

v.

Ralph ARVIZU, Defendant-Appellant

United State Court of Appeals
for the Ninth Circuit

Amended December 1, 2000

REINHARDT, Circuit Judge: second, whether he validly consented to
the subsequent search of his van.

Ralph Arvizu appeals from the district Because the district court erred in
court's denial of his motion to suppress finding that the stop was justified by
marijuana found in his van by a boarder reasonable suspicion, we reverse.
patrol agent. Arvizu raises two issues
before this court: first, whether the stop 1. Factu2lBackgrund
of his van by a Border Patrol agent was e events in question took place on the
justified by a reasonable suspicion; and afternoon of January 19, 1998 on Lesle

216



Canyon Road near Douglas, Arizona.
Leslie Canyon Road is a largely unpaved,
flat, and well-maintained road in the
Coronado National Forest that parallels
Highway 191. * * * Although Border
Patrol Agent Stoddard asserted that the
road is rarely traveled by anyone other
than ranchers and forest service personnel
and is "very desolate," at its southern end,
it is paved for about ten miles, and there
are residences on both sides. * * *

Moreover, there is a national forest in the
area, as well as the Chiricahua National
Monument, both of which attract a
number of visitors. There are also
campgrounds and picnic areas around
Rucker Canyon. ***

The Douglas Arizona border station is
located about 30 miles from the boarder
on the highway at the intersection of I-
191 and Rucker Canyon Road. The
station is not operational every day of the
year, although on January 19 it was. On
that occasion, Border Patrol Agent
Stoddard was working at the Douglas
station. * * * About 2:15 p.r that
afternoon, a sensor alerted him to the fact
that a car was traveling north on Leslie
Canyon Road. * * * Stoddard testified
that this made him suspicious for three
reasons: first, the timing-the car passed by
around 2 p.m. and officers change shifts
at 3 p.m. According to Officer Stoddard,
smugglers often try to synchronize their
movements with shift changes. * * *
Second, cars traveling north sometimes
use the surrounding, unpaved roads to
bypass the station. Third, another officer
had stopped a minivan heading north on
that road a month earlier and had found
marijuana.

His curiosity piqued, Stoddard drove east
on Rucker Canyon Road to intersect with
Leslie Canyon Road. As he drove, he
received another report of sensor activity,
indicating that the vehicle was heading

west on Rucker from Leslie Canyon.
After Stoddard passed Kuykendall Road,
he noticed a Toyota minivan approaching
in a cloud of dust. Stoddant proceeded to
pull over to the side of the road to
observe the minivan as it approached.
Although he did not have a radar gun, the
agent guessed that the van was traveling at
50 to 55 miles per hour when he first
spotted it. According to Stoddard, the
minivan slowed as it neared his car. In the
minivan was Ralph Arvizu, accompanied
by his sister, Julie Reyes, and her three
children-Julisa, Renato, and Guillermo.

As the Toyota passed, Stoddard observed
the two adults in the front, and three
children in the back According to
Stoddard, the driver appeared rigid and
nervous. Stoddard based this conclusion
on the fact that Arvizu had stiff posture,
kept both hands on the steering wheel,
and did not acknowledge him. According
to Stoddard, this was unusual because
drivers in the area habitually "give us a
friendly wave." Stoddard also noticed that
the knees of the two children sitting in the
very back seat were higher than normal, as
if their feet were resting on some object
placed below the seat.

As the minivan passed, Stoddard decided
to follow it. As he did, the children began
to wave. According to Stoddard, this
seemed odd because the children did not
turn around to wave to him; rather, they
sat in their seats and continued to face
forward. The "waving" continued off and
on for about four to five minutes. Based
on this, Stoddard believed that the
children had been instructed to wave at
him by the adults in the front seat.

As the two cars approached the
intersection with Kuykendall Road,
Stoddard noticed that the Toyota's right
turn signal was flashing. It was turned off
briefly, but was turned on again shortly

217



before the intersection. The Toyota then
turned on to Kuykendall, an action which
Stoddard also found suspicious because
Kuykendall was the last road a car would
take to avoid the border station on
Highway 191. * * *
At this point, Stoddard ran a vehicle
registration check and discovered that the
van's license plates were valid, and that
the car was registered in Leticia Arvizu at
403 4h Street in Douglas, Arizona. At the
suppression hearing, Stoddard testified
that the neighborhood in which 403 4th
Street was located was "one of the most
notorious areas" for drug and alien
smuggling. * * *

On cross-examination, Stoddard
conceded that he had no information
about smuggling activities either at 403 4th
Street in particular or on that part of
Leticia Aivizu, in whose name the
minivan was registered.

At this point, Stoddard decided to stop
the van. As he approached the driver's
side, he noticed that there was something
underneath the children's feet. As
Stoddard approached the Toyota, Arvizu
leaned out the window and said "Good
morning, officer. How are you doing?"
According to Stoddard, Arvizu appeared
nervous, and did not remember the name
of the park to which he was driving.
When Stoddard asked Arvizu about his
citizenship, Arvizu replied that he was in
fact an American citizen, as were all of the
minivan's occupants. When Stoddard
asked if Arvizu had anything or anyone
hidden in the van, Arvizu said no.
Nevertheless, Stoddard asked if he could
look around the van, a request which
Arvizu said he interpreted as a request to
look around the outside of the vehicle,
not to look inside. (At the suppression
hearing, both Arvizu and his sister
testified that Stoddard had his hand on his
gun when he approached the vehicle and

asked to look around. Stoddard denied
this.) Stoddard did not tell Arvizu that he
had a right to refuse, nor did he read
Arvizu his Miranda rights. When Arvizu
agreed to let Stoddard look around, the
agent walked around to the passenger's
side and opened the sliding door.
Stoddard testified that as he did so, he saw
a black duffel bag and smelled marijuana.
Stoddard proceeded to open the bag and
discovered marijuana inside.

Arvizu was charged with possession with
intent to distribute marijuana, in violation
of 21 U.S.C § 841(a)(1). At a suppression
hearing, Arvizu argued first, that Stoddard
did not have reasonable suspicion to stop
the minivan, and second, that he did not
give voluntary consent to the search of his
van. The district court rejected both
arguments and denied the motion to
suppress. Arvizu then entered a
conditional guilty plea, under which he
reserved the right to appeal the denial of
his motion to suppress. This appeal
followed.

2. LegalBackgmund

In order to satisfy the Fourth
Amendment's strictures, an investigatory
stop may be made only if the officer in
question has "a reasonable suspicion
supported by articulable facts that
criminal activity may be afoot... " * * *
In determining whether reasonable
suspicion exists, we must take into
account the totality of the circumstances.
* * * At the same time, however, factors
that have so little probative value that no
reasonable officer would rely on them in
deciding to make an investigative stop
must be disregarded. ** *

Although the level of suspicion required
for a brief investigatory stop is less
demanding than that required to establish
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probable cause, the Fourth Amendment
requires an objective justification for such
a stop. * * * Thus, the Supreme Court has
held that reasonable suspicion does not
exist where an officer can articulate only
"an inchoate and unparticularized
suspicion or 'hunch' of criminal activity.'"
Illini v Wanon 528 U.S. 119, 124, 120
S. C. 673, 676, 145 L.Ed.2d 570 (2000).
Rather, reasonable suspicion exists only
when an officer is aware of a specific,
articulable facts which, when considered
with objective and reasonable inferences,
form a basis for ptiadn&zai suspicion. *
* * In turn, particularized suspicion means
a reasonable suspicion that dx patiadar
pmson eing stppe has committed, or is
about to commit, a crime. Unit Stats v
Cot, 449 U.S. 411,418, 101 S. C. 690.

At times, conduct that may be entirely
innocuous when viewed in isolation may
nevertheless properly be considered in
determining whether or not reasonable
suspicion exists. * * * Put another way,
"conduct that is not necessarily indicative
of criminal activity may, in certain
circumstances, be relevant to the
reasonable suspicion calculus." Unitd
State v Montrv-Cangu 208 F. 3d 1122,
1130 (9 C Cr. 2000)(en banc); Wan&ng 528
U.S. at 125, 120 S. Ct. at 677. At the
same time, innocuous conduct does nt
justify an investigatory stop unless other
information or surrounding circumstances
of which the police are aware, considered
together with the otherwise innocent
conduct, provides sufficient reason to
suspect that criminal activity either has
occurred or is about to take place. * * *

In all circumstances, law enforcement
officials are entitled to assess the facts in
light of their experience. Brini-Przz
422 US. at 885, 95 S. Cc. 2574.
Nevertheles, "[w]hile an officer may
evaluate the facts supporting reasonable
suspicion in light of his experience,

experience may not be used to give the
officers unbridled discretion in making a
stop." Nicaao v INS, 797 F.2d 700, 705
(9" Cir 1986), * * * Thus, while an
officer's experience may furnish the
background against which the relevant
facts are to be assessed as long as the
inferences he draws are objectively
reasonable, Conz, 449 U.S. at 418, 101 S.
Ct. 690, experience is not an independent
factor in the reasonable suspicion analysis.
Mon-erCanW, 208 F.3d at 1131-32.

3. Analysis

In finding that the stop by Agent
Stoddard was justified by reasonable
suspicion, the district court relied on the
following list of factors: 1) smugglers used
the road in question to avoid the border
patrol station; 2) Arvizu drove by within
an hour of a Border Patrol shift change; 3)
a minivan stopped on the same road a
month earlier contained drugs; 4)
minivans are among the types of vehicles
commonly used by smugglers; 5) the
minivan slowed as it approached the
Border Patrol vehicle; 6) Arvizu appeared
rigid and stiff, and did not acknowledge
the officer, 7) the officer did not
recognize the minivan as a local car, 8) the
children's knees were raised, as if their
feet were resting on something on the
floor of the van; 9) the children waved for
several minutes but not towards the
officer, and 10) the van was registered to
an address in a neighborhood notorious
for smuggling. Based on these factors, the
district court concluded that reasonable
suspicion did exist. We disagree.

"What factors law enforcement officers
may consider in deciding to stop and
question citizens minding their own
business should, if possible, be carefully
circumscribed and clearly articulated.
When courts invoke multi-factor tests,
balancing of interests or fact-specific
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weighing of circumstances, this introduces
a troubling degree of uncertainty and
unpredictability into the process; no one
can be sure whether a particular
combination of factors will justify a stop
until a court has ruled on it." Marefa
Czrmgp, 208 F.3d at 1142 (Kozinski, J.
concurring). Thus we attempt here to
describe and clearly delimit the extent to
which certain factors may be considered
by law enforcement officers in making
stops such as the stop involved here.

In reaching our conclusion, we find that
some of the factors on which the district
court relied are neither relevant nor
appropriate to a reasonable suspicion
analysis in this case, and that others, singly
and collectively, are insufficient to give
rise to reasonable suspicion. We begin by
considering the factors the district court
improperly relied on, before turning to
those which it properly took into account.

One of the factors on which the district
court relied-namely, the fact that the
minivan slowed as it approached the
Border Patrol vehicle-is squarely
prohibited by our precedent. Unitai States
v MorteamCanrm 208 F.3d at 1136;
Unied State v Gania-Czdndxo 53 F.3d
244, 247 (9h Cir. 1995). We note that
Agent Stoddard never claimed that Arvizu
broke any traffic laws. Nor, for that
matter, did he assert that Arvizu drove
erratically or evasively. Rather, Arvizu
simply slowed down. As we have
previously noted, slowing down after
spotting a law enforcement vehicle is an
entirely normal response that is in no way
indicative of criminal activity. Id at 247;
Unid State v Hemrndez-Ahurado, 891
F.2d 1414, 1419 (9th Cir. 1989).

A second factor relied on by the district
court, Arvizu's failure to acknowledge
Agent Stoddard, is of "questionable value
... generally" * * * and carries weight, if at

all, only under special circumstances. See
HermnIz-A/wrado, 891 F.2d at 1419 n. 6
* * * As we have held previously, a failure
to acknowledge a law enforcement officer
by look or gesture, while possibly
indicating a lack of neighborliness,
ordinarily does not provide a basis for
suspecting criminal activity. Gania-
Crnubo, 53 F.3d at 247; Gazakz-Riera,
22 F.3d at 1446. * * * Because no "special
circumstances" rendered "innocent
avoidance . . . improbable," Arvizu's
failure to acknowledge Stoddard's
presenece by waving, or by indicating
some other form of recognition,
Herndez-Aharado, 891 F.2d at 1419 n. 6,
provides no support for Stoddard's
reasonable suspicion determination.

For similar reasons, we find that the
children's conduct carries no weight in the
reasonable suspicion calculus. If every
odd act engaged in by one's children while
sitting in the back seat of the family
vehicle could contribute to a finding of
reasonable suspicion, the vast majority of
American parents might be stopped
regularly within a block of their homes.
More to the point, if a driver's failure to
wave at an officer provides no support for
a determination to stop a vehicle, it would
be incongruous to say that the vehicle
could be stopped because children who
were passengers in the car did wave. Se,
eg, Gania-Card 53 F.3d at 247.

As we have previously held, "factors that
have such a low probative value that no
reasonable officer would have relied on
them to make an investigative stop must
be disregarded as a matter of law."
Monremarip, 208 F.3d at 1132 (citation
omitted). An examination of four
additional factors-namely, the third,
seventh, eighth, and tenth-demonstrate
that they have little or no weight under
the circumstances. The fact that one
minivan stopped in the past month on the
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same road contained marijuana is
insufficient to maint all minivans with
suspicion. (In contrast, as we discuss
below, evidence that in the Border
Patrol's experience, minivans are
sometimes used by smugglers may be of
saw probative value, because the
inference arises from more than a single,
isolated incident.)

The fact that the officer did not recognize
the minivan as belonging to a local
resident also fails to contribute to the
reasonable suspicion calculus. Evidence
introduced at the suppression hearing
made it clear that the area in question is
one that is used for many purposes by
different kinds of people-local residents
use the roads as a shortcut, while both
residents and tourists alike camp, hike,
bike, picnic, and visit the local forest and
national monument. Accordingly, it is
hardly surprising that a Border Patrol
agent would not recognize every passing
car.

Similarly, the fact that a van is registered
to an address in a block notorious for
smuggling is also of no significance and
may not be given any weight. See Umital
State u Jinmz-Maiu, 173 F.3d 752, 755
(9h Cir. 1999) (holding that "coming from
the wrong neighborhood" does not give
rise to reasonable suspicion). In arriving
at this conclusion, we first consider the
cases which involve an individual's
presence in a high crime area. The rule
that controls such cases is that presence in
a high crime area is not enough un and of
itself to give rise to reasonable suspicion,
Bmun u Texas, 443 U.S. 47, 59, 99 S. Ct.
2637, 61 L.Ed.2d 357 (1979), but "officers
are not required to ignore the relevant
characteristics of a location" when an
individual's conduct, if considered in the
context of that location, gives rise to
reasonable suspicion that a crime has been
or is being committed. WanioN 528 U.S.

at 124, 120 S. Ct. at 676 * * * In contrast,
where a person lives is an entirely
different matter, and one's place of
residence is simply not relevant to a
determination of reasonable suspicion.
Otherwise, persons forced to reside in
high crime areas for economic reasons
(who are frequently members of minority
groups) would be compelled to assume a
greater risk not only of becoming the
victims of crimes but also of being
victimized by the state's efforts to prevent
those crimes-because their constitutional
protections against unreasonable
intrusions would be significantly reduced.

Moreover, in MontemCann , we
cautioned that "courts should examine
with care the specific data underlying" the
assertion that an area is one in which
"particular crimes occur with unusual
regularity." * * * Mnewm-Canago, 208
F.3d at 1138. In this case, the data simply
does not withstand that scrutiny. The
only evidence in the record to support the
"high crime" characterization is
Stoddard's assertion that the 400 block
was "one of the most notorious areas" for
drug and alien smuggling. Agent Stoddard
did not explain the factual basis for this
assertion, nor did he identify the source of
his information. For this reason as well,
we conclude that the district court's
reliance on this factor was misplaced. See
Mo&neCanng, 208 F.3d at 1143 * * *

Finally, we note that the fact that the
children's knees were raised, while
consistent with the placement of their feet
on packages of illicit substances, is equally
(if not more) consistent with the resting of
their feet on a cooler, picnic basket,
camping gear, or suitcase. In determining
whether reasonable suspicion exists, we
have considered whether a car appears
heavily loaded. * * * We have done so
where the vehicle was riding low or
responded sluggishly to bumps. Gania-
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Czmaho, 53 F.3d at 245 * ** In general,
however, we have not given that factor
much weight, absent other circumstances
that warrant attributing particular
significance to it. * * * In this case,
moreover, we are faced with an entirely
different situation, in which Officer
Stoddard first inferred from the fact that
the children's knees were raised that their
feet were resting on some sort of object.
From this, he next inferred that whatever
the children were using as a footrest might
well be contraband. That a family
traveling in a minivan might put objects
on the floor of the van and that children
might use those objects as a footrest does
not seem at all odd to us. In short, we
find this factor also to be all too common
to be of any relevance.

Having considered those factors that are
not relevant in this case, we must now turn
to those that are-namely, that the road was
sometimes used by smugglers, that Arvizu
was driving on the road near the time that
the Border Patrol shift changed, and that
he was driving a minivan, a type of car
sometimes used by smugglers. Although
these factors are indeed both legitimate
and probative to sar degree, * * * they
are not enough to constitute reasonable
suspicion either singly or collectively. * *
*

As the testimony at the suppression
hearing made clear, the road in question is
used for a number of entirely innocuous
purposes-including as a way of getting to
camping grounds and recreational areas,
and as a shortcut when traveling from one
community to another. Thus, the fact
that Arvizu's car was using the road is of
only moderate significance. Similarly,
minivans, although sometimes used by
smugglers, are among the best-selling
family car models in the United States.
Thus, although, under applicable case law,
the make of the car may be of scnre

relevance in determining whether
reasonable suspicion exists, it does not
carry particular weight here. United State
v Bngnani-Pnxe, 422 U.S. 873, 885, 96 S.
Ct. 2574, 45 L.Ed.2d 607 (1975); United
States v Ganma-Banun, 116 F.3d 1305, 1307
(9  Cir. 1997); Buguin-Gasas, 484 F.2d at

855. We also find that the time at which
Arvizu drove by the sensors on Leslie
Canyon Road, although relevant, Franwo-
Mw, 952 F.2d at 1057, is of little
probative value, especially in the absence
of other factors that tend more
persuasively to demonstrate evasive
behavior. Jinerz-Medina, 173 F.3d at 754-
55. In this case, Arvizu's car passed by
the sensors at around 2:15 p.m.,
approximately 45 minutes before the
scheduled shift change. While it makes
sense to us that smugglers might wish to
take advantage of shift changes, a car's
traveling on a road in the general area of
the Border Patrol station three quarters of

an hour before the actual shift change
does not seem to us to add much to the
mix.

Given the above analysis, we hold that the
stop by Agent Stoddard was not
supported by reasonable suspicion. The
next question, then, is whether the
illegality of the stop taints the evidence as
a result of the search that ensued. We
hold that it does.

Under the Fourth Amendment, an illegal
stop taints all evidence obtained pursuant
to the stop, unless the taint is purged by
subsequent events. Unital State v Moraks,
972 F.2d 1007, 1010 (9' Cir. 1992); United
State u Ddgzdillo Vsquez, 856 F.2d 1292,
1299 (9' Cir. 1988). Accordingly, in
Flonda u Ro)er, 460 U.S. 491, 508, 103 S.
Ct. 1319, 75 L.Ed.2d 229 (1983), the
Supreme Court suppressed the evidence
discovered as a result of a search
following an illegal stop, even though the
police obtained the defendant's consent to
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the search, because the illegal stop tainted
the subsequent consent. * * *

In determining whether the taint of an
illegal stop has been purged, "[tlhe
question we must ask is whether, granting
establishment of the primary illegality, the
evidence . . . has been come at by
exploitation of that illegality or instead by
means sufficiently distinguishable to be
purged of the primary taint." Unital State
v Millan, 36 F.3d 886, 890 (9' Cir. 1994)
(internal quotations omitted). The
government bears the burden of showing
admissibility. Unital Stat v Taho, 648
F.2d 598, 601 (9d' Cir. 1981); Unital State
v Pemz-Esparza, 609 F.2d 1284, 1290 (9h
Cir. 1979).

Federal courts have invariably found that
consents to search at the time of or
shortly following an illegal stop of a
vehicle are unlawful because the search is
tainted by the primary illegality and the
taint has not been purged. * * * That
makes sense to us. Onlinarily, when a car
is illegally stopped, the search that follows
will be a product of that stop, as will any
consent to that search. Here, the
interrogation, consent and search flowed
directly from the stop. Unital StatEs
Hemaniez, 55 F.3d 443, 447 (9th Cir. 1995);
Milan, 36 F.3d at 890. No events
occurred after the stop that served to
purge the subsequent consent and search
of the taint. Rather, the officer merely
questioned Arvizu, became suspicious
because of his answers, and asked for
consent. This is a classic case of obtaining
evidence through the exploitation of an
illegal stop, as is the case in which an
officer's suspicions are aroused by what
he observes following the stop, and on
that basis obtains such consent.
Accordingly, we hold that the taint of the
illegal stop was not purged by intervening
events.

Because we conclude that the stop by
Agent Stoddard was not supported by
reasonable suspicion and that there were
no intervening events that purged the taint
of the illegal stop, we reverse the district
court's denial of Arvizu's motion to
suppress.

REVERSED and REMANDED.
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00-1260 United States v. Knights

Ruling Below (9 Cir., 219 F.3d 1138, 67 Crim. L. Rep. 682):
Defendant's agreement that, as condition of probation, he will submit to searches of himself,
his property, and his residence by any probation officer or law enforcement officer at any
time, with or without search warrant, arrest warrant, or reasonable cause, cannot, under
Fourth Amendment, justify warrantless search of home conducted not for probation
purposes but as part of criminal investigation.

Question Presented: Does defendant's agreement o term of probation that authorized any
law enforcement officer to search his person or premises with or without warrant, and with
or without individualized suspicion of wrongdoing, constitute valid consent to search by law
enforcement officer investigating crimes?

UNITED STATES of America, Plaintiff-Appellant

V.

Mark James KNIGHTS, Steven Simoneau, Defendants-Appellees

United States Court of Appeals
for the Ninth Circuit

Argued and Submitted July 11, 2000

FERNANDEZ, Circuit Judge:

The United States appeals from an order
which suppressed evidence seized from
the home of Mark James Knights in a
warrantless search conducted by
members of the Sheriff's Department of
Napa County, California. It claims that
the evidence was properly seized during
a probation search. The district court
disagreed; so do we. We affirm.

BACKGROUND

From 1996 on, Pacific Gas and Electric
Company's facilities in Napa County had
been subjected to vandalism over 30
times. Those incidents included short
circuits caused by throwing chains onto
transformers, damaging of gas power
switches, and damaging of power pole
guy wires. Suspicion had focused on
Knights, and on his friend, Steven

Simoneau. Many things contributed to
that. In the first place, those vandalisms
started after Knights' electrical services
had been discontinued in March of 1996
because he not only did not pay his bill,
but also had found a way to steal services
by bypassing PG & E's meter. Detective
Todd Hancock of the Sheriff's
Department also thought it noteworthy
that incidents of vandalism of PG & E
property seemed to coincide with
Knights' court appearance dates
regarding the theft of PG & E services.

More than that, on May 24, 1998,
Knights and Simoneau were stopped by
a sheriff's deputy near a PG & E gas line.
They could not explain their presence in
the area to the deputy, who observed
that Simoneau's pick-up truck contained
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pipes, pieces of chain, tools, and
gasoline. The deputy asked to search the
vehicle, but was refused permission. A
few days later, a pipe bomb was
detonated against the exterior of a
building where a burglary had taken
place. That building was not far from
Knights' residence.

For our purposes, the final incident
occurred on the morning of June 1,
1998. Some miscreant, or miscreants,
had managed to knock out telephone
service to the Napa County Airport by
breaking into a Pacific Bell
telecommunications vault and setting fire
to it. Brass padlocks which secured the
vault and an adjacent PG & E power
transformer had been removed, and a
gasoline accelerant had been used to
ignite the fire. Within a short time after
that incident occurred, a sheriff's deputy
drove by Knights' residence and
observed Simoneau's truck parked in
front. The deputy got out of his patrol
car and felt the hood of Simoneau's
truck. It was still warm at the time, which
suggested that Knights and Simoneau
might have been involved in the
vandalism. The investigation focused
even more purposefully upon them as a
result.

Thus, on June 3, 1998, Hancock set up
surveillance of Knights' apartment. At
approximately 1:45 a.rm., Knights and
Simoneau arrived at the apartment in
Simoneau's pick-up truck. The two
proceeded to enter the apartment where
they remained with the lights on until
about 3:10 a.m. At that point, Simoneau
emerged from the apartment carrying
three cylindrical items cradled in his
arms. On the basis of his training,
Hancock believed those to be pipe
bombs. Simoneau walked to the truck,
placed an object shaped like a jar in the
back of it, and then walked across the

street to the bank of the Napa River,
where he disappeared from view.
Hancock then heard three splashes as
Simoneau, seemingly, deposited those
objects in the river. Simoneau returned
to the truck without the cylinders, picked
up a glass jar from the truck bed and
wiped it with a cloth. He then climbed
into that truck and departed.

Hancock trailed Simoneau until he
stopped in a driveway. When Hancock
entered the driveway Simoneau was not
around, but Hancock discovered a
number of suspicious objects in and
about the truck. In the bed of the truck
were a Molotov cocktail and explosive
materials. Also, a gasoline can and two
brass padlocks, which seemed to fit the
description given by PG & E
investigators of the locks removed from
the Pacific Bell and PG & E transformer
vault two days earlier, were observed.
The truck was seized, impounded, and
later searched pursuant to a warrant.

With all of that information in hand,
Hancock decided that he would conduct
a warrantless "probation" search of
Knights' home. As Hancock saw it, he
did not need to obtain a warrant because
at an earlier time Knights had been
placed on summary probation after he
was convicted of a state misdemeanor
drug offense. A person on summary
probation in California is not under the
direct supervision of a probation officer.
However, in this case, a term of that
probation required Knights to "[s]ubmit
his ... person, property, place of
residence, vehicle, personal effects, to
search at anytime, with or without a
search warrant, warrant of arrest or
reasonable cause by any probation
officer or law enforcement officer."
Relying upon that and the authorization
of his supervisor, Hancock proceeded.
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He began to organize the search at about
5:00 a.m. that morning, and conducted it
at 8:00 a.m. after breaking through a
door and entering the apartment where
Knights was still abed. The search was
productive. It turned up detonation cord,
ammunition, unidentified liquid
chemicals, instruction manuals on
chemistry and electrical circuitry, bolt
cutters, telephone pole-climibing spurs,
drug paraphernalia, photographs and
blueprints stolen from the burglarized
building, and a brass padlock stamped
PG & E. Needless to say, Knights was
arrested.

Ultimately, Knights found himself in
federal court because he was indicted for
conspiracy to commit arson, for
possession of an unregistered destructive
device, and for being a felon in
possession of ammunition. See 18 U.S.C
%§ 371, 922(g); 26 U.S.C § 5861(d). He
moved to suppress the evidence seized
in the June 3, 1998, search, and the
government asserted that it was
conducted pursuant to a probation
consent. The district court agreed with
Knights that the claimed probation
search was really a subterfuge for an
investigative search and ordered
suppression. This appeal followed.

STANDARD OF REVIEW

A district court's determination of
whether there was consent to search is
generally treated as a factual
determination, but we have said that in
"determining whether as a general nle
certain types of actions give rise to an
inference of consent, de novo review is
appropriate." Unital States v Shaibu, 920
F.2d 1423, 1425 (9th Cir.1990). The
district court's conclusion that the
probation search of Knights' apartment
was a subterfuge for a criminal
investigation is a factual determination

which we review for clear error. See

Uit Stat, v Watts, 67 F.3d 790, 793-94

(9th Cir.1995), nvd on thr g d, 519

US. 148, 117 S.Ct. 633, 136 L.Ed.2d 554

(1997).

DISCUSSION

The difficulties at the interface between a

person's right to the security of his home
and the needs of law enforcement are
senipitemnal. Nonetheless, the balance is

weighted in favor of the home dweller

for reasons with a weighty ancient

lineage. * * *

* * *The Fourth Amendment carried

forward and burnished the principles

upon which they relied when it

commanded that "[t]he right of the

people to be secure in their persons,
houses, papers, and effects, against
unreasonable searches and seizures shall
not be violated...." * * *.

Of course, there can be no doubt that a
person can consent to a search of his
home, although we carefully scrutinize
claims that he has done so. See Shaibu
920 F.2d at 1425-26. There also can be
little doubt that Knights did consent to
searches when he agreed to the terms of
his probation. * * *But we have made it
clear that his consent must be seen as
limited to probation searches, and must

stop short of investigation searches. We
simply have refused to recognize the
viability of a more expansive
probationary consent to search term.
That was illustrated in 1985, when we
were faced with a California probationer
who had not had supervision services
commenced and at whose home a
supposed probation search was
conducted. See Mewhnt, 760 F.2d at 965.
We had this to say after we reviewed the
record:
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The facts show that none of the law
enforcement officers reasonably could
have believed that the search related to
the interests of effective probation
supervision. There is no showing that
the state ever made any efforts toward
rehabilitating Merchant. He did not
receive supervision or counseling. In
fact, he was never even assigned a
probation officer.

The search was conducted because the
assistant district attorney had received
reports of gunfire on Merchant's
property. These facts strongly suggest
that the search was a subterfuge for
conducting a criminal investigation. We
have condemned the practice of using a
search condition imposed on a
probationer as a broad tool for law
enforcement. Because the search here
clearly was not a genuine attempt to
enforce probation but apparently had a
motive of avoidance of Fourth
Amendment requirements, it is the type
of law enforcement conduct that ought
to be deterred. Consequently, the
exclusionary rule applies with full force.
Id at 969 (citations omitted).

* * X

Here, the district court's determination
that the purpose of the Sheriff's
Department was the investigation of
Knights and the termination of his
nefarious career, rather than a probation
search, was not clearly erroneous.
Indeed, it was an almost ineluctable
conclusion. Detective Hancock, and his
cohorts, were not a bit interested in
Knights' rehabilitation. They were
interested in investigating and ending the
string of crimes of which Knights was
thought to be the perpetrator. That
string began long before his summary
probation started. In fact, his probation
started just three days before the last

incident. True, a probation officer may
also wish to end wrongdoing by a
probationer, but there was no "also"
about Detective Hancock's purpose. He
was performing his duty as a law
enforcement officer and had drawn
some very good inferences from the
facts, but he was using the probation
term as a subterfuge to enable him to
search Knights' home without a warrant.
In so doing, he crossed the frontier that
separates citizen privacy from official
enthusiasm. The subterfuge will not
work. That would seem to bring this
opinion to a logical close, but we must
pause to consider a number of
arguments against this result.

The government first asserts that the
Supreme Court severely undercut our
probation search jurisprudence when it
issued Whnrn v Unital State, 517 U.S.
806, 116 S.Ct. 1769, 135 L.Ed.2d 89
(1996). In fact, says the government, our
jurisprudence is so weakened that this
panel should give it the slight tap that
will send it crashing to the ground. We
will not do that for at least two reasons
beyond pure principle. In the first place,
we have reiterated our rule since Whnn
was decided. Se Oe; 116 F.3d at 372.
Secondly, the government's argument
turns on the notion that the subjective
purposes of the officers should not be
considered if, objectively, a probation
officer could have conducted a
probation search. That argument is
based upon the holding of Whn that the
reasonableness of traffic stops with
probable cause does not depend upon
the subjective intentions of the officers.
See Whn, 517 U.S. at 813, 116 S.Cz. at
1774. That form of argument is far off
target when applied in the context at
hand. Here the issue is not whether a
search or seizure with probable cause
should be invalidated because of an
officer's subjective intentions. It is,
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rather, whether, without another basis
for a warrantless home search, there was
consent to the search in the first place.
That is a different question entirely. It
depends on whether the consent covers
what the officer did. See Unital States v
W"im; 202 F.3d 1, 12-13 (1st Cir.),

petition for act fdid 69 U.S.L.W. 3087
(U.S. June 22, 2000) (No. 00-60). We
recognize that the California Supreme
Court disagrees with our Wlin analysis.
Sw People v Wod, 21 Cal.4th 668, 677-
81, 981 P.2d 1019, 1025-27, 88
Cal.Rptr.2d 88, 94-97 (1999). But, then,
that court does not control our reading
of federal constitutional law, and for the
reasons already stated, we find its
analysis unpersuasive. However, mention
of that case does lead to another of the
government's arguments.

The government asserts that in order to
avoid confusing state law enforcement
officers we should accept the fruits of
their search, even if we think that the
search was unconstitutional under the
United States Constitution. We think
not. While state court rulings, especially
on questions of state law, may be of
interest, they do not determine the
legality of a search for Fourth
Amendment purposes. Sw Cde) 116
F.3d at 372. Application of the
exclusionary rule regarding searches does
not ordinarily turn on state law, even if
the state courts would take a more
stringent view. See United States v Cornmier,
220 F.3d 1103 (9th Cir.2000); United
States v Mara, 982 F.2d 1384, 1387 (9th
Cir.1993); see also id at 1389 (Fernandez,
J., concurring). More to the purpose,
accepting the government's argument
would amount to the recrudescence of
the silver platter doctrine. But that
platter was melted down by the Supreme
Court in Elkit v United States, 364 U.S.
206, 208, 80 S.Ct. 1437, 1439, 4 L.Ed.2d
1669 (1960), where the Court rejected

the idea that the fruits of a search by
state officers which would be
unconstitutional if conducted by federal
officers could be introduced in a federal
criminal trial. We will not refabricate that
platter.

The government passingly makes the
argument that the officers relied in good
faith on California law, and, therefore,
suppression should not follow. We have
previously rejected just that kind of
argument in this context. See Menrda
760 F.2d at 968-69. At any rate, the
officers were not trapped into relying on
some state law or ordinance which was
later found to be unconstitutional. Se
Ilincs v Kl 480 U.S. 340, 349-50, 107
S.Ct. 1160, 1167, 94 L.Ed.2d 364 (1987);
(f Gnnsnun v City ofPodlar 33 F.3d
1200, 1209- 10 (9th Cir.1994). For at least
three decades, it has been the law of this
circuit that subterfuge probation
searches are unconstitutional. Perhaps
the California courts will admit the fruits
of the search of Knights' residence; we
will not.

Finally, argues the government, the
purposes of a probation search were
served because Knights was supposed to
"obey all laws," was deterred by the
search from being a threat to the
community, and was further deterred
from engaging in further criminal
activity. No doubt a true probation
search can serve those ends. Then, too,
so does an investigative search. In fine,
with its aduncous argument the
government hopes to indirectly eliminate
our cases which rely on the difference
between probation and investigation
searches. It cannot. * * *

CONCLUSION
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As we enter the 21st Century, citizens find
the very notion of privacy under almost
relentless assault. Random suspiciousness
taking and testing of body fluids
proliferates on ever more flimsy grounds;
motor vehicle departments sell
information about those who are forced
to give it in order to obtain driver's
licenses; banks use private account
information for other purposes and
provide it to other related entities; when a
consumer visits a website, a spy is placed
in his computer, it has become easier to
invade homes without knocking and
giving notice; and on and on. In this
climate, it is easy to develop callouses on
our sense of privacy. Perhaps it even
seems quaint to worry much about the
sanctity of a home where we can speak,
listen, read, write and think in privacy.
Perhaps it seems even more quaint to
worry about "[a] probationer's home
[which], like anyone else's, is protected by
the Fourth Amendment's requirement
that searches be 'reasonable.' " Gnffin v
MsarsiA 483 U.S. 868, 873, 107 S.Ct.
3164, 3168, 97 L.Ed.2d 709 (1987). But
worry we must, and do.

We now reiterate our insistence that even
when a probationer has consented to
searches of his home as a condition of his
probation, those searches must be
conducted for probation purposes and
not as a mere subterfuge for the pursuit of
criminal investigations. In making this
decision we need not rely on some
resident numen or wait for Fulgora to
light our way. We can, instead, rely upon
the wisdom of the ages and upon the
sagacity of the numerous Ninth Circuit
judges who have written before us. If we
do not heed all of that history and
learning, who will
AFFIRMED.
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00-9280 Kelly v. South Carolina

Ruling Below (S.C, 540 S.E.2d 851):
Evidence introduced at sentencing phase of capital murder trial that defendant had talked
about escaping while in prison and had attempted to do so, that he had made weapon while
in prison, and that he had bragged about his crime did not implicate defendant's future
dangerousness for purposes of rule of Sintran u Suth Cndiru, 512 U.S. 154 (1994), that
when capital defendant would be ineligible for parole if sentenced to life in prison and
prosecution argues his future dangerousness as basis for imposing death penalty, defendant
is entitled to have jury informed of his parole eligibility thorough argument or jury
instruction; nor did prosecution argue defendant's future dangerousness by arguing that
defendant was worse than serial killer and by stating that "murderers will be murderers."

Question Presented: Did South Carolina courts' refusal to inform capital defendant's
sentencing jury that he would never be eligible for parole if jury sentenced him to life
imprisonment rather than to death violate Sinmnrn u South Cadir?
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