














evidence and draws reasonable inferences
therefrom in a light most favorable to the
party opposing summary judgment, * * *
Although the instant case involves cross-
motions for summary judgment, this court
nonetheless views the evidence in a
manner most favorable to Falvo, because
she is the party challenging the district
court’s grant of summary judgment.

B. The Fourteenth Amendment Claim

Falvo contends the right to privacy under
the Fourteenth Amendment prohibits
public disclosure of student’s grades. She
thus argues the district court erred in
dismissing her Fourteenth Amendment
clam because the grading practice
employed by her children’s teachers
impermissibly  infringes upon  that
constitutional privacy right. Although this
court acknowledges the existence of a
Fourteenth Amendment right to prevent
disclosure of certain types of personal
information, the school work and test
grades of pre-secondary school students

do not nse to the level of this
constitutionally-protected  category  of
information.

* % * In assessing whether a specific
category of information is constitutionally
protected, this court “must consider, (1) if
the party asserting the right has a
legitimate expectation of privacy [in that
information], (2) if disclosure serves a
compelling state interest, and (3) if
disclosure can be made in the least
intrusive manner.” * * * Denmer Policerren’s
Protatrie Ass'nu Lidnterstein, 660 F.2d 432,
435 (10% Gir.1981); see also Flanagan, 890
F.2d at 1570. Although this test’s formula
seems to indicate this court must consider
all three factors, the actual application of
the test in prior cases demonstrates that
we need not address the second and third
factors if the first is not met. See Nilsan 4
Layon Ciy, 45 F3d 369, 371 (10%
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Cir.1995) * * * In other words, if Falvo
and her children do not have a legitimate
expectation of privacy in the children’s
school work and test grades, they have no
Fourteenth Amendment privacy nght
protecting those grades from disclosure.

A party’s expectation of prvacy of
specific  informaton is  sufficiently
legitimate to warrant constitutional
protection only if that information “is
highly personal or intimate.” Nibson, 45
F3d at 372.  Although this court
acknowledges that the school work and
test grades of pre-secondary school
students constitute somewhat personal or
intimate information, we cannot conclude
that these grades are so highly personal or
mtimate that they fall within the zone of
constitutional  protection; to  hold
otherwise would trivialize the Fourteenth
Amendment. Aaord Alecander u Peffer, 93
F.2d 1348, 1350-51 (8" Cir.1993); Daus u
Budber, 853 F.2d 718, 721 (9* Cir.1988); *

% %

Falvo contends that she and her children
have a legitimate expectation of privacy in
these grades because two federal statutes,
FERPA and IDEA, provide just such an
expectation. ‘This court has recognized
that “[tlhe presence of privacy statutes
and regulations may inform our judgment
concerning the scope of the constitutional
nght to privacy.” Flanagan, 890 F.2d at
1571. 1In several prior public disclosure
cases, however, this court has refused to
premise a constitutional privacy right
merely on the existence of state privacy
statutes. See iud; Nilson, 45 F.3d at 372;
Mangds w Pena, 789 F.2d 836, 839 (10°
Cir.1986). * * * This court therefore must
similarly conclude that federal privacy
statutes standing alone cannot be the basis
for a Fourteenth Amendment right to
prohibit  disclosure  of  personal
information.  * * * Thuys, contrary to
Falvo’s contention, neither FERPA nor



IDEA can create a Fourteenth
Amendment prvacy nght; rather, the
grades  themselves  must  warrant
constitutional protection.

Although  this  court’s  conclusion,

discussed w3, that FERPA prohibits
revelation of student’s school work and
test grades informs our judgment about
the scope of the constitutional right to
prevent  disclosure  of  personal
information, we cannot say the right to
prevent disclosure of pre-secondary
school work and test grades is a “deeply
rooted notion [ ] of fundamental personal
interest [ ] derived from the Constitution.”
* % * Id Falvo and her children therefore
lack a sufficiently legitimate expectation of
privacy in those grades to claim a
constitutional rght in their protection.
This court thus concludes the district
court propetly granted summary judgment
in favor of the defendants on Falvo’s
Fourteenth Amendment claim.

C FERPA Claim
1. Jurisdution

Although most courts have concluded
that a violation of FERPA may be the
basis for a civil rights lawsuit under 42
US.C. § 1983, the parties have not raised
that issue in the instant case. * * *
Whether the alleged violaton of FERPA
1s actionable under 42 US.C. § 1983,
however, may implicate this court’s and
the district court’s subject matter
junisdiction over Falvo’s FERPA claim  *
** Because the issue was not raised by the
parties, this court does not decide if
subject matter junsdiction hinges on
whether a federal statute is remediable
under § 1983 or if that question is more
propetly resolved pursuant to Federal
Rule of Givil Procedure 12(b)(6). Heeding
the lesson of Sted Conpany v Cinzers for a
Better E ruraorent, we will assume, without
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deciding, that subject matter jurisdiction is
implicated by the question whether § 1983
provides a remedy for the alleged FERPA
violation and thus resolve that question
before addressing the merits of Falvo’s
FERPA claim. ***

In Wilder y Virginia Hospital Ass’n, the
Supreme Court stated, “A plainuff
alleging a violation of a federal statute will
be permitted to sue under § 1983 unless
(1) the statute [does] not create
enforceable  nghts,  privileges, or
immunities within the meaning of § 1983,
or (2) Congress has foreclosed such
enforcement of the statute in the
enactment itself.” ** * 496 US. 498, 508,
110 S. Cr. 2510, 110 LEd.2d 455 (1990)
(quotations omitted) To resolve the first
part of this test, this court must decide
whether the . provision in questxon was
intend[ed] to benefit the putative plainaff.
If so, the provision creates an enforceable
nght unless it reflects merely a
congressional preference for a certain kind
of conduct rather than a binding
obligation on the government unit, or
unless the interest the plaintff asserts is
too vague and amorphous such that it is
beyond the competence of the judiciary to
enforce. Id at 509, 110 S. Ct. 2510
(citations and quotations omitted).

The plin language of the relevant
provision of FERPA, 20 USC §
1232g(b)(1), reveals that it is intended to
protect the privacy of students and their
parents. Moreover, the sponsors of the
amendment to FERPA which added this
particular provision stated, “The purpose
of the Act is two-fold— to assure parents
of students . . . access to their education
records and to protect such individual’s
rights to privacy by limiting the
tmnsferablhty of their records without
their consent.” 120 Cong. Rec. 39862
(Dec. 13, 1974) (Joint Statement in
Explanation of Buckley/Pell



Amendment). The relevant provision of
FERPA, therefore, was intended to
benefit Falvo and her children.
Additionally, this provision reflects a
binding obligation on schools, rather than
a mere congressional preference for a
certain kind of conduct. Under the
provision, and educational agency or
institution is absolutely precluded from
receiving federal funds if it maintains a
policy or practice of allowing disclosure of
education records to unauthorized
individuals or enuues without parental
consent. See20 US.C. § 1232¢(b)(1). The
language of this provision is akin to other
statutory language which the Supreme
Court has interpreted as creating “precise
requirements.” * * * Fnally, as this
court’s statutory analysis, #fz, makes
clear, the interest which Falvo asserts is
neither vague nor amorphous and is thus
within the competence of the judiciary to
enforce. We therefore conclude 20 US.C.
§ 1232g(b)(1) creates an enforceable right
within the meaning of § 1983.

This  conclusion raises a rebuttable
presumption, under the second part of the
Wilder test, that Congress did not
impliedly foreclose a § 1983 remedy by
creating a comprehensive remedial
scheme within FERPA itself. * * * The
only remedy Congress provided within
FERPA itself is allowing the Secretary of
Education to cut off federal funding to
educational institutions that violate the
statute. See 20 US.C. § 1232¢g(b), (f). In
FERPA, Congress also directed the
Secretary of Education to “establish or
designate an office and review board
within the Department [of Education]” to
investigate, process, review, and adjudicate
FERPA violations and complaints alleging
such violations. Seeud § 1232g(g). * * *
Uldmately, however, the only remedy
which a complaining parent or student
may obtain through these proceedings is
the same which Congress itself set out in
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the statute: the Secretary of Education ,ay
terminate the violating institution’s federal
funding. See34 CF.R. §99.67.

In Wright, the Supreme Court concluded
that an administrative scheme in the
Federal Housing Act, which provided the
administering agency the power to audr,
enforce contracts, ad to o off federal frrds
was  “insufficient to  indicate a
congressional intention to foreclose §
1983 remedies.” 479 US. at 428, 107 S.
Ct. 766, * * *. Pursuant to Supreme Court
precedent, therefore, this court must
conclude that the only remedy provided
for in FERPA and its associated
regulations— the termination of federal
funding— is not sufficiently
comprehensive to “raise a clear inference”
of congressional intent to foreclose a §
1983 remedy. * * * This court, therefore,
has subject matter jumsdicion over
Falvo’s appeal of the district court’s
dismissal of her FERPA claim, because
the specific violation of FERPA which
she alleged is actionable under § 1983.

2. Ments

In assessing Falvo’s claim under FERPA,
this court shifts its analytical mode from
that employed in resolving her
constututional claim.  When asked to
pronounce the existence of a previously
unrecognized constitutional right, this
court must proceed with great caution,
because, “[bly extending constitutional
protection to an asserted right or liberty
Interest, we, to a great extent, place the
matter outside the arena of public debate
and legislative acdon.” Glucksberg, 521
US. at 720, 117 S. Cr. 2258. * * * This
court must go wherever the language and
intent of the statute take us. Should our
interpretation cause public discomfort or
impose undesired burdens, it is to the
source of the enactment, Congress, that



those who are discomforted or burdened
must turn for relief. ***

The statute [FERPA] defines “education
records” as “those records, files,
documents, and other materials which -(1)
contain informaton directly related to a
student; and (i) are muizaied by an
educational agency or institution or by a

person acting for such agency or
institution.” 20 US.C. § 1232g(a)(4)(A)
(emphasis added).

The district court granted the School
District’s summary judgment motion on
Falvo’s FERPA claim because it
concluded the grades of Falvo’s children
which were revealed to other students
were not “maintained” by the School
District and thus do mnot constitute
“education records” within the meaning
of FERPA. In so ruling, the district court
gave deference to the interpretation set
out both in a 1993 letter (the “Rooker
letter”) * * * wrtten by LeRoy S. Rooker,
the director of the Family Policy
Compliance Office (“FPCO”) within the
United States Department of Education,
and in a 1999 swom declaration by
Rooker (the “Rooker declaration”) that
the Rooker letter states the current
posiion of the FPCO regarding the
grading practice.  On appeal, Falvo
contends the district court both
improperly deferred to the interpretation
in the Rooker letter and Rooker
declaration and misconstrued the statute.
This court agrees with both of these
contentons and thus concludes that the
district court erroneously determined the
term “educaton records” within FERPA
does not encompass the grades at issue
here.

The district court erred in granting
deference to the Rooker letter and
declaration for two reasons. First, as
discussed #7374, the meaning of the terms
“education records” and “maintain” are
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clear from the statute itself, and a court
can only defer to an agency’s
interpretation if a statute is deemed
ambiguous. See Chevo, USA., Inc u
Natwrdl Resourees Deferse Comcl, Inc, 467
US. 837, 842-44, 104 S. Cr. 2778, 81
L.Ed.2d 694 (1984) * * *. Second, even if
the relevant statutory language was
ambiguous, the Supreme Court recently
announced that Oheuvn deference does
not extend to an interpretation contained
in an opinion letter issued by the
administering agency. See Christersen u
Hams , 529 US. 576, 120 S. C.
1655, 1662, 146 LEd.2d 621 (2000). The
district court thus erred in affording
Oheuron deference to the Rooker letter and
declaration.

The Supreme Court did state, however,
that interpretations contained in agency
opinion letters “are ‘entitled to respect’
under our decision in Skidnore v Suift &
Co, 323 US. 134, 140 S. Cx. 161, 89 LEd.
124 (1944).> * * * Even if the language of
FERPA was ambiguous, the Rooker letter
and declaration would carry minimal

persuasive power under Skidmore

A statement of qualification contained
earlier in the letter indicates that in issuing
the opinion, the FPCO may not have
thoroughly considered the issue before
this court. * * * Additionally, the Rooker
letter and declaration are bereft of any
reasoning  underlying  the  rather
conclusory opinion that grades wrtten
down by other students and announced to
the teacher are not “maintained” as
required under FERPA. The Rooker
letter’s power to persuade is further
diminished because it rests its statutory
interpretation on the conclusion that the
grades are nmot “ ‘maintained’ by an
educational agency or institution,”
ignoring the broader language of FERPA
which encompasses records “maintained
by an educational agency or institution or



by a person acting for sudh agency or ustitution.”
20 US.C. § 1232g(a)(4)(A)(1) (emphasis
added). The Rooker declaration, however,
which was submitted in the instant case
over five years after the Rooker letter was
issued, at least indicates the FPCO’s
interpretation of FERPA as it relates to
the grading practice has been consistent
for some time. Nonetheless, because the
Rooker letter and declaration lack
sufficient reasoning, fail to account for the
breadth of FERPA’s language, and
indicate the FPCO’s somewhat cursory
and purely hypothetical consideration of
the issue before this court, the
nterpretation of FERPA offered in those
documents is not persuasive.

Based purely on the language of the
statute itself, this court concludes the
grades which students record on one
another’s homework and test papers and
then report to the teacher * * * constitute
“education records” under FERPA. * * *
There is no dispute that the grades which
students place on each other’s papers and
then report to the teacher “contain
information directly related to a student”
and thus satisfy the first element of the
statutcry definition of “education record.”
*** To consttute an “education record,”
however, these grades must also be
“maintained . . . by a person acting for [an
educational] agency or institution.” * * *

The undisputed evidence indicates that at
least some grades which students give one
another and report to the teacher are then
recorded in the teacher’s grade book. At
that later time when the grades are placed
in the teacher’s grade book, they are
“maintained . . . by a person acting for [an
educational] agency or institution” and
constitute “education records.” * * *
FERPA 1iself provides, “The term
‘education records’ does not include [ ]
records of instructional . . . personnel . . .
which are 1n the sole possession of the
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maker thereof and whid) are not acessible or
rewealed to any other person exapt a substitute . .
> 1d § 1232g(a)(4)(B)(1) (emphasis added).
* * * Therefore, grades disclosed to
people other than substitute teachers,
such as students, do qualify as “education
records.” Because grade books, except
those disclosed only to substitutes, fall
within the statutory definidon of
“education records” and because one
element of that definition is that the
records are “maintained,” grade books
and the grades within are necessarily
“maintained” by a person acting for the
educational institution, as required by
FERPA.

The School District contends the language
of § 1232g(2)4)B)(Q) categorcally
excludes grade books, and hence, the
grades at issue in the instant case, from
the definition of “education records.” * *
* If 1232g(a)(4)B)() excludes records
such as grade books from the definition
of “education records” in an unqualified
manner, as the School District urges, the
language “and which are not accessible or
revealed to any other person except a
substtute” becomes meaningless.  If
grade books never constitute “education
records,” teachers would be free under
FERPA to reveal them to anyone, thus
obviating the need to provide in the
statute  for allowing disclosure to
substtute teachers.

In s pettion for reheaning, the School
Distnict  argues  that interpreting  §
1232g(a)(4)(B)() as merely allowing for

e disclosure of grade books to
substitutes, as this court does, “renders
subsection 1232g(a)(4)(B)(1) superfluous,

cause  subsection  1232g(a)(4)(B)()
already provides that it is not a violation
of FERPA to allow access to education
records” by substitute teachers. As just
explammed, however, it is the School
District’s construction of §



1232ga)(4)(B)()) which renders language
within that subsection meaningless. * * *

The School District, therefore, is wrong to
assert that § 1232g(a)(4)(B)(), which
allows a teacher to disclose a grade book
1o a substitute only, is superfluous because
such disclosure is already permitted under
§ 1232g(b)(1)(A). Section
1232g(2)(4)(B) (1), unlike section
1232g(b)(1)(A), permits a teacher to reveal
a grade book to a substitute withour haung
10 also show it to a parent. Contrary to the
School District’s challenge, therefore, our
interpretation of § 1232g(a)(4)(B)(]) does
not render that subsection superfluous,
but is, in fact, the only reasonable way to
construe that provision.

This court must next resolve whether
grades are also “maintained ... by a
person acting for [an education] agency or
institution” at the more preliminary stage
when one student simply writes the grade
of a fellow student on homework and test
papers. * * * The student’s transmission
of that recorded grade, when the teacher
later receives the grade, is necessarily done
to allow the teacher to use the grade in
some fashion. * * * In so assisting the
teacher, the correcting student becomes
“a person acting for [an educational]
agency or institution.” * * * The grade the
correcting student places on the paper is
also “maintained, because that student is
preserving the grade until the time it is
reported to the teacher for further use.

Section 1232g(a)(2) states that educational
institutions must provide parents “an
opportunity for a hearing . . . to challenge
the content of . . . education records.”
The School District Asserts that Congress
could not have reasonably intended to
allow parents to challenge in a hearing the
accuracy of a grade placed on a student’s
homework or test by another student.
The School District, relying on a

165

statement from the legislanve history,
contends Congress only meant to afford
parents a procedural night to challenge
“institutional records.”

To the contrary, Congress could have
sensibly intended to provide parents a
means to challenge the accuracy of grades
on individual homework and test papers.
Indeed, a challenge to “institutional
records” such as a semester grade might
necessarly require an investigation into
the accuracy of the individual homework
and test grades used to calculate the final
semester grade. * * * Reading §
1232g(a)(2) on its face, therefore, does
not, as the School District contends,
lluminate the meaning of the term
“education records.”

Finally, this court disagrees that §
1232g(b)(4)(A) * * * vitiates our statutory
construction. * ** . .. [N]othing in this
court’s interpretation of the term
“education records” would prohibit a
central custodian from maintaining these
access records, as the School District
seems to fear.

In sum, because a reading of the plain
language of FERPA demonstrates that the
term “education records” encompasses
the grades at issue in the instant case, this
court concludes the district court erred
when it resolved that the grading practice
did not offend FERPA. * * *

D. Qualified Immunity

In their cross-motion for summa

judgment, the individual defendants
argued they are entitled to qualified
immunity. Contrary to Falvo’s assertion
that this issue is not properly before this
court because the individual defendants
failed to file a cross-appeal, this court may
affum the district court’s ruling [that
qualified immunity does not protect the



individual defendants] on any basis
supported by the record. ***

When a public official raises a qualified
immunity defense in a § 1983 lawsuit, the
plaintiff bears the burden of establishing
(1) “that the defendant’s actions violated a
federal constitutional or statutory right,”
and (2) “that the right violated was clearly
established at the time of the conduct at
issue.” * * * Having concluded that the
grading practice violates FERPA, this
court must further determine whether
Falvo has demonstrated that the right she
and her children enjoy under FERPA was
clearly established at the time the
individual ~defendants permitted the
grading practice.

A nght is “clearly established” when “[the
contours of the right [are] sufficienty
clear that a reasonable official would
understand that what he is doing violates
that right.”  Anderson v Creighton, 483 US.
635, 640, 107 S. Cx. 3034, 97 L.Ed.2d 523
(1987). ** * Falvo has presented no case
law whatsoever which concludes that
FERPA creates a right to prevent the
disclosure of homework, test, or similar
grades, nor is this court aware of any such
legal authority. * * * The individual
defendants are thus entitled to qualified
immunity in the instant suit. * * *
Because the qualified immunity doctrine
only protects these individual defendants
from liability for monetary damages and
not from injunctive remedies, however,
Falvo may pursue a claim for injunctive
relief against these individual defendants

in their official capacities. * * *

1V. CONCLUSION

Because the grading practice which Falvo
challenges  does not implicate a
Fourteenth Amendment right, this court
AFFIRMS the District Court for the
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Northen District Of Oklahoma’s grant of
summary judgment in favor of all
defendants on  the  Fourteenth
Amendment claim. Nevertheless, that
grading practice does violate FERPA, and
we thus REVERSE the district court’s
grant of summary judgment in favor of
the School District on Falvo’s FERPA
claim_ % % ok

On the basis of qualified immunity, this
court also AFFIRMS the grant of
summary judgment in favor of the
individual defendants on Falvo’s FERPA
claim for monetary relief.  Because
qualified immunity does not protect the
individual defendants from lLability for
injunctive relief, however, we REVERSE
the district court’s grant of s
judgment in favor of the individual
defendants on Falvo’s FERPA claim for
injunctive relief. This court REMANDS
for further proceedings consistent with
this opinion,



Students Checking Each Other’s Work May Not Make Grade; Court to
Rule on Possible Rights Violation

The Washington Post

Sunday, July 15, 2001

Greg Toppo
Associated Press

When Alicia Bata needs quick results
from a quiz in her Spanish class, she has
her students pass their work to
classmates and then goes over the
answers with them. In a few minutes, she
knows who understood the lesson and

who did not.

"They are paying a lot more attention
when they are correcting each other's
[papers] in the classroom together than if
I were," said Bata, who teaches in
Cavalier, N.D.

That practice could be in jeopardy because
the Supreme Court has agreed to decide if
swapping papers to correct them violates
students' privacy rights.

Teachers gathered for the National
Education Association convention eatlier
this month were divided on the issue.
They said they regularly must balance the
need to give students timely feedback with
the confidentiality of their grades.

The issue arose in 1998, when Kristja J.
Falvo sued the Owasso, Okla., school
district, contending that her three children
were embarrassed when classmates graded
each other's work and called out grades to
the teacher.

A federal judge rejected her claim. The
10th US. Gircuit Court of Appeals in

167

Denver, however, ruled last year that the
grading practice violated the federal
Family Education Rights and Privacy Act,
which prohibits schools from releasing
students' records without parents' written
consent.

Officials with Oklahoma school district
and at the NEA say the case raises doubts
about many other forms of exhibiting or
releasing students' work.

"I think it can be read to cover any work,"
Michael Simpson, the NEA's assistant
general counsel.

He said the case could prohibit teachers
from allowing parent volunteers to check
papers. It could also prevent schools from
displaying graded student artwork and
sclence projects.

Teachers said the Denver ruling has made
supenntendents and principals think twice
about publishing honor rolls, “student of
the month" lists or lists of students with
perfect attendance because the citations
reflect confidential records.

Shannon Fomes, an eighth-grade US.
history teacher in Bismarck, N.D., said
asking students to swap papers is essential
for her because she teaches five classes
and 130 students a day.



"If in some cases there's going to be
immediate feedback, it has to happen in
the classroom, and so the kids are erther
going to have to correct their own work
or exchange papers and do some
correcting,” she said.

Maureen Pontarelli, a sixth-grade teacher
in West Greenwich, R, agreed.

"The quicker the reinforcement, especially
if the kid is not mastering the concept, the
better it is going to be for remediating
that," she said.

Pontarelli said teachers battle the
perception that those who let children
grade each other's papers go home at
night and "watch the soap operas, sit on
the couch eating bonbons with their feet

"

up.
As an indication of the complexity of the
issue, most teachers said that, as parents,
they see it a bit differently, and do not

necessanly like the idea of students
grading each other's papers.

John Marshall, a social studies teacher at
Mount Hope High School in Bnstol, R.L,
said he never lets his students correct or
even see each other's papers. "I don't
think it's nght. I think it's my
responsibility to grade those papers."

Tests and quizzes come back face-down,
he sad, sparing embarrassment to
students who earn low grades. Marshall
also lets students decide if they want their
work displayed.

About the only things on public display
most days, he sad, are students’'
performances in debates and discussions.

Gail Komno, a fifth-grade teacher in
Waipahu, Hawali, said paper-swapping is
more widely accepted in elementary
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school, where it helps students leamn to
work together.

"The first thing you have to do is have the
students in your class understand that they
need to respect each other, that
everybody's strong points are in different
areas," she said. "It doesn't mean that they
can't do it; it just means that they need a

litcle help."

Most teachers, Pontarelli said, would
never let students grade important tests or
those that have a significant effect on a
student's grades.

She said the controversy is baffling
because teachers often hear the complaint
from the business world that public
school students graduate without the
ability to work together.

"In the real world, there are people who
are going to see your work product,” she
said. "You know what? In the real world,
there are people who are going to be
crtical of your work product.”

Copynght © 2001 The Washington Post



Supreme Court to Hear Owasso Grading Case

The Daily Oklahoman

Tuesday, June 26, 2001

Chris Casteel

The Supreme Court agreed Monday to
decide whether the Owasso School
District violated the privacy of students by
making them grade each other's papers
and call out results.

The 10th Gircuit Court of Appeals in
Denver ruled last year that the longtime
practice of student grading was prohibited
by a federal law aimed at keeping
“education records" private.

School grades weren't the kind of
information that warranted constitutional
protection, but they did fall under the
clear language of the Family Education
Rights and Pnvacy Act, the court
said. The 10th Gircuit opinion reversed
US. District Judge Terry C. Kem, who
had sided with the Owasso School
District.

The Owasso district appealed to the US.
Supreme Court, arguing that the circuit
court had wrongly decided the case, and
that the decision "has created confusion
and  apprehension among  public
educators throughout the nation regarding
the legality of a common and long-
standing educational practice."

The Supreme Court will hear the case in
its next term, which begins in October.

The Bush administration - through the
Solicitor General - also disagreed with the
10th CGircuit Court's decision but advised
the Supreme Court earlier this month not
to take the case.
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"In our view... the court of appeals erred
in concluding that (the federal privacy
law) prohibits students from grading the
homework and tests of other students in
the classroom," the Solicitor General said
in a brief. "Nonetheless, we believe that
review by the Court is not warranted at
this time."

The 10th Circuit decision was the first of
its kind, so there was no conflict among
the appeals courts to clear up, the Solicitor
General said. Moreover, the Solicitor
General argued that the 10th Gircuit
decision resulted in part from a lack of
clear guidelines from the US. Department

of Education about what kinds of records
must be kept private.

"In response to the court of appeals'
decision, the (Education) Department has
determined that it will issue regulations or
other formal guidance setting forth a
more detailed analysis of the meaning of
'education records™ under the privacy act,
the Solicitor General said.

The case against the school district in
Owasso, north of Tulsa, was filed in 1998
by Kristja J. Falvo, whose three children
attended school in Owasso. She com-
plained that her children were
embarrassed by the practice of having to
call out results of their work after it was
graded by another student.

Falvo was told by school district officials
that her children could report their grades
privately to their teachers. But the 10th



Circuit Court said the violation of pnivacy
occurred simply by having another
student grade the work.

Falvo said student grading violated the
constitutional right to privacy and the
Family Education Rights and Privacy Act.
But the district judge and the 10th Gircuit
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Court said there were no constitutional
violations. The 10th Circuit Court said the
district's violations related to the federal
statute.

Copyright © 2001 The Oklahoman

Publishing Company
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Ri Below ., 620 N.W.2d 680, 69 U.S.L.W. 1406, - Prac.
Prl;l\lfxisligon f)fo federal supplemental jurisdiction statute that tolls starute of hmltauogs on state
law claims while they are pending in federal court, 28 US.C. §1367(d), violates 11
Amendment as applied to claims against unconsenting states.

Question Presented: Is tolling provision of 28 US.C. §1367(d), insofar as it applies to state

defendant, unconstitutional?

REGENTS OF THE UNIVERSITY OF MINNESOTA, Appellant

V.

Lance RAYGOR and James Goodchild, Respondents

Supreme Court of Minnesota

Decided Jan. 4, 2001

BLATZ, Chief Justice.

This case raises the issue of whether the
tolling provision of the federal
supplemental  jurisdiction statute,
codified at 28 US.C. § 1367(d) (1993),
applies to toll the statute of limitations
for Minnesota Human Rights Act claims
against the Regents of the University of
Minnesota during the time the state law
clims were pending in federal court.
Respondents Lance Raygor and James
Goodchild brought this action against
appellant Regents of the University of
Minnesota (University) alleging  age

scrimination  in  violation  of the
Minnesota Human Rights Act (MHRA).
The University brought a motion 1o
dismiss, arguing that the statute of
limitations for the MHRA claims had
expired. In granting the motion, the state
district court found that the statute of
bmitations  for respondents’ MHRA
claims was not tolled under the fedeal
supplemental jutisdiction statute and that
equitable tolling did not apply to the
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facts in this case; therefore, the claims
were not timely. The Minnesota Court of
Appeals  reversed, concluding  that
section 1367(d) did toll the state statute
of limitations and that, in the alternative,
the MHRA chims were equitably tolled
during the pendency of the federal
district court action. We reverse, holding
that the application of section 1367(d) in

ls case is an unconstitutional
infringement  on  state sovereign
Immunity in violation of the Eleventh
Amendment of the United States
Constitution, and that the district court
did not abuse its discretion in concluding
that equitable tolling does not apply.

In  August 1995, respondents  filed
charges  of discrimination with  the

esota. Department  of Human
Rights alleging age discrimination by the
University of Minnesota certain
employment decisions. The department
dismissed the chims og July 17, 1996,
and advised each respondent by letter
that he could bring a civil action against



the University in state district court
within 45 days of receipt of the letter.
Rather than filing in state court,
respondents filed separate actions in the
federal district court for the District of
Minnesota on or about August 29, 1996,
alleging violations of the federal Age
Discrimination in Employment Act, 29
US.C. §§ 621-634 (1999), and the
Minnesota ~ Human  Rights  Act,
Minn.Stat. ch. 363 (2000). In its answers,
the  University raised Eleventh
Amendment immunity and lack of
jurisdiction as affirmative defenses. The
federal actions were consolidated. In
June 1997, the University served and
filed a motion to dismiss the complaints
pursuant to FedRGv.P. 12(b)(1),
arguing that the Eleventh Amendment
bars suits in federal court against a state
by citizens of that or another state. The
federal district court granted the motion
by order filed July 14, 1997, dismissing
the claims without prejudice.

Respondents appealed the federal district
court'’s decision to the Eighth Circuit
Court of Appeals. The appeal was stayed.
On January 11, 2000, the United States
Supreme Court held in Kind v Florida
Bd of Regerts, 528 USS. 62, 120 S.Ct. 631,
145 LEd2d 522 (2000), that the
Eleventh Amendment is a valid defense
to an Age Discimination in
Employment Act claim against a state.
After Kimel was decided, respondents
moved to withdraw the appeal, and the

Eighth GCircuit Court of Appeals
dismissed the appeal.
Meanwhile, on August 1, 1997,

respondents commenced this action in
state  district court alleging age
discrimination under the MHRA. The
action was stayed while the federal
appeal was sull pending; however, the
stay was lifted on December 31, 1998,
for the limited purpose of deciding the
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University's summary judgment motion.
In moving for summary judgment, the
University claimed that the action was
barred by the state statute of limitations
because respondents failed to file their
claims in state district court within 45
days of receiving notice that the
Minnesota Human Rights Department
had dismissed the claims. See Minn.Stat.
§§ 363.06, subd. 3, 363.14, subd. 1(a)(1)
(2000). The state district court granted
the motion, * * * concluding that the
limitations perniod for the state action
was not tolled while the federal action
was pending and that equitable tolling
did not apply to extend the limitations
peti

Respondents sought review of the state
district court's judgment in the court of
appeals. The court of appeals reversed,
concluding that 28 US.C. § 1367(d)
tolled the statute of limitations for
respondents’ MHRA claims during the
pendency of the federal district court
action. See Raygor v Unnwrsity of Mimn,
604 N.W.2d 128, 133 (Minn.App.2000).
Alternatively, the court of appeals
concluded that respondents’ claims were
equitably tolled while their federal
district court action was pending. See id
at 134.

L

This case presents us with the question
of whether the tolling provision of the
federal supplemental jurisdiction statute
should apply to toll the statute of
limitations for a state law claim against a
state defendant, in light of the immunity
afforded the state by the Eleventh
Amendment. In consideraton of this
issue, we first review the supplemental
junisdiction  statute and the Eleventh
Amendment.



In Urited Mire Workers v Gibls, the
United States Supreme Court recognized
the common law doctrine of pendent
jurisdiction, which permits a federal
court to hear state law claims over which
the federal court would not otherwise
have junsdiction when the state law
claims are joined with a related federal
claim. 383 US. 715, 725, 86 S.Cx. 1130,
16 LEd.2d 218 (1966). To be related for
purposes of pendent jurisdiction, the
claims "must denive from a common
nucleus of operative fact." Id Congress
codified the doctrine of pendent
jurisdiction at 28 US.C. § 1367, known
as the supplemental junsdiction statute.
Subdivision (a) provides:

Except as provided in subsections (b)
[dealing with diversity jurisdiction] and
() [discretionary  dismissal  of
supplemental claims] or as expressly
provided otherwise by Federal statute, in
any civil action of which the district
courts have original jurisdiction, the
district courts shall have supplemental
jurisdiction over all other claims that are
so related to claims in the action within
such original jurisdiction that they form
part of the same case or controversy
under Article III of the United States
Constitution.  Such  supplemental
jurisdicdon shall include claims that
involve the joinder or intervention of
additional parties.

28 US.C. § 1367(a) (1993).

At issue in this case is subdivision (d) of
section 1367, which tolls the state statute
of limitations for claims asserted under
supplemental  jurisdiction while the
claims are pending in federal court.
Subdivision (d) also assures a 30-day
period in which to bring a state action

after a supplemental claim is dismissed
by the federal court: * * *
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# % *By its plain language, section
1367(d) applies to "any claim" asserted
under section 1367(a); however, the
University argues that this federal statute
cannot trump the protections afforded
the University by the Eleventh
Amendment.

Critical to our analysis of section
1367(d)'s effect in this case is an
understanding  of the  Eleventh
Amendment. The Eleventh Amendment
provides that “[t]he Judicial power of the
United States shall not be construed to
extend to any suit in law or equity,
commenced or prosecuted against one of
the United States by Gitizens of another
State, or by Gitizens or Subjects of any
Foreign State." US. Const. amend. XI.
Notwithstanding this express language,
the Eleventh Amendment has long been
interpreted to also prohibit citizens from
pursuing claims against their own state in
federal court. See Hans v Lovdsiana, 134
US. 1, 15, 10 S.C. 504, 33 LEd. 842
(1890). The protections of the Eleventh
Amendment exist unless the state has
unequivocally consented to suit in
federal court, or Congress  has
unequivocally abrogated state immunity
in order to effectuate the provisions of
the Fourteenth Amendment. See Senindle
Tribe u Florida, 517 US. 44, 54-55, 116
S.C. 1114, 134 LEd2d 252 (1996);
Rentudey v Grabam, 473 US. 159, 169,
105 S.Cr. 3099, 87 LEd.2d 114 (1985).
Because there is no dispute that the
University is an "arm” of the State of
Minnesota, the University is entitled to
the protections of the Eleventh
Amendment in a suit brought by citizens
of Minnesota in a federal court. See
Trelewen v Umwrsity of Mirm., 73 F.3d 816,
819 (8th Cir.1996).

* % %



Because respondents then filed the
MHRA claim against the University in
state district court after the 45-day
statute of limitations set forth in
MinnStat. § 363.14, subd. 1(a)(1) (2000)
expired, we must decide if section
1367(d) can be applied to toll the statute
of limitations on claims dismissed under
an asserdon of Eleventh Amendment
immunity in federal court. ‘The
University argues that the Eleventh
Amendment i  an  automatic
jurisdictional bar preventing original and
supplemental jurisdiction from ever
attaching, thus preventing the application
of tolling wunder section 1367(d).
Respondents argue that the Eleventh
Amendment is a waivable affirmative
defense  that permits supplemental
jurisdiction to attach until immunity is
successfully asserted, thereby allowing
the statute of limitations to be tolled
under section 1367(d) until the case is
dismissed from federal court.

Underlying the parties' positions is a
basic disagreement as to how the
Eleventh Amendment operates as a
junisdictional defense. While we do not
solve this dispute, we recognize that the
Eleventh Amendment is a junsdictional
defense, but that it has unique
characteristics not always shared with
other limitations on federal jurisdiction.
Indeed, the United States Supreme Court
has  long  recognized  Eleventh
Amendment immunity as a limit on the
reach of the federal judiciary. Se eg,
Semnde Tribe, 517 US. at 72-73, 116
S.Ct. 1114 ("The Eleventh Amendment
restricts the judicial power under Article
HL"); Perminast, 465 US. at 98, 104 S.C.
900 (‘[Tlhe fundamental prmcxple of
sovereign immunity limits the grant of
judicial authonty in Art. III * * *");
Missouri u Fiske, 290 US. 18, 25,54 S.Cr.
18, 78 L.Ed. 145 (1933) ("The Eleventh
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Amendment is an explicit limitation of
the judicial power of the United States.").

Nonetheless, while recogmz.mg the
Eleventh Amendment as a constraint on
the exercise of federal court jurisdiction,

the Court has also consistenty
acknowledged two charactenistics that
distinguish ~ Eleventh ~ Amendment
immunity from typical subject-matter
jurisdiction limitations. * * *First, a party
entitled to FEleventh Amendment
protection may waive immunity and
submit to federal court jurisdiction. See
Cark w Bamard, 108 US. 436, 447, 2

$.Cx. 878, 27 LEd. 780 (1883) (stating
that Eleventh Amendment immunity is a
"personal privilege" that a state may
waive). This differs from typical
jurisdictional  requirements, such as

diversity jurisdiction, where the parties

cannot confer jurisdiction by waiver or
consent. See Insurane Corp. o Irdand u
Compagrie des Basccites de Guinee, 456 USS.
694, 702, 102 S.Cx. 2099, 72 L.Ed.2d 492
(1982) ("[N]o action of the parties can
confer subject-matter jurisdiction upon a
federal court."). Second, a federal court
is not required to raise an Eleventh
Amendment defense suaz spote, whereas
jurisdictional defects in general must be
raised by the court if not addressed by
the partes. Compare Patsy v Board o
Regeras, 457 US. 496, 515 n. 19, 102 S.C.

2557,73 LEd.2d 172 (1982) ("[Blecause
the State may, under certain
circumstances, waive this [Eleventh
Amendment] defense, we have never
held that it is jurisdictional in the sense
that it must be raised and decided by this
Court on its own motion"), with Irsurane
Conp. o Ireland, 456 US. at 702, 102 S.Cr.
2099 ("[A] court, including an appellate
court, will raise lack of subject-matter
jurisdiction on its own motion.").

** *We conclude that application of the
tolling provision violates the Eleventh



Also This Tenm:

00-6567 Dusenbery v. United States
Ruling Below (6™ Cir., 7/10/00):

In order to satisfy requirements of due process, government need not show that notice of
forfeiture action mailed to prison inmate whose property government seeks to forfeit
actually reached inmate, but need only show that it provided notice reasonably calculated to
apprise inmate of pendency of forfeiture action and to afford him opportunity to present his
objections.

Question Presented: Should this court grant certiorari to resolve split among circuits as to
whether prisoner must receive “actual notice” regarding forfeiture notification?

00-853 Porter v. Nussle

Ruling Below (2d Cir,, 224 F.3d 95, 67 Crim. L. Rep. 743):

Civil nghts action in which state pnsoner alleges that prison guard assaulted or used
excessive force against him is not “action with respect to prison conditions” within meaning
of provision of Prison Litigation Reform Act that forbids such action to be brought under
federal law unless available administrative remedies have been exhausted, 42 U.S.C.
§1997e(a).

Question Presented: Did court of appeals err by concluding, contrary to other courts of
appeals, that inmate bringing claim for excessive force need not have exhausted available
administrative remedies pursuant to Prison Litigation Reform Act’s mandatory exhaustion
requirement, 42 US.C. §1997¢(a)?

179



