











Thomas' opinions are not flowery or
given to esoteric wanderings. He writes
simply and plainly, seeking to make
every opinion understood to both
lawyers and "gas station attendants," as
he said recently.

Before every oral argument, Thomas sits
down with his four clerks to discuss the
cases on the docket. Sometimes, these
sessions last four or five hours and
become quite animated.

"His main instruction to us was that he
didn't want to hear an issue or a question
in oral argument that he had not already
heard about or thought about himself,"
said Greg Coleman, who worked for
Thomas 1n 1995 and 1996.

Thomas' clerks play a central role in his
preparations. He hires only those who
have clerked in the federal court system,
and only those who finished in the top
10 percent of their law school class.

Thomas also chooses clerks who mirror
his own conservative views and
outspokenness.

"He wants free thinkers,"” said John Yoo,
who clerked for Thomas in 1994 and
1995. "He wants people to speak up with
views that may be wacky or that haven't
been argued for 100 years, but he wants
to hear the whole range of views."

At the beginning of each term, Thomas
gives his clerks two guidelines: They are
never to bargain points of law to secure
the votes of other justices, and they are
never to write opinions that criticize
another justice.
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"Ideas are open for attack, but the people
never are,” said Coleman. "He would
never permit a draft to come to his desk
that had a disparaging remark about
another justice.”

The quiet man

On a recent April moming, the Supreme
Court sat for oral arguments. Thomas
listened to the lawyers, shared private
words with Justice Stephen Breyer, who
sits on his left, and stared at the
ceiling, reclining so steeply in his black,
leather chair that it seemed he might tip
over.

All eight of his colleagues asked
questions during the two one- hour
sessions, even though the cases were
routine. Thomas did not.

It's not true that Thomas never asks
questions during oral arguments, as is
commonly believed, but he rarely does.

Thomas' silence is one of the few things
people seem to know about him. Even
his colleagues in the federal judiciary
find it curious; a federal judge from
Augusta asked him point blank about his
reticence at a judicial conference in
Savannah this May.

Thomas has offered various explanations
for his quietness. He has said he believes
oral arguments are meant for the lawyers
arguing their cases. He's said that most
questions get asked anyway, so there
1s no need for him to ask one. He has
suggested that his colleagues ask too
many questions, and that some are just
for show.

In some of these explanations, Thomas
has suggested that his mind is already



made up, implying that oral arguments
are more of a formality.

"Remember, you've already read the
briefs," Thomas said in Savannah. "So
you have an idea where you are going to
come out."

He's also cited more personal reasons,
such as his struggles to learn standard
English as a child after growing up
around coastal black dialects.

Several of Thomas' friends have urged
him to ask more questions so people
don't infer he's less knowledgeable than
his colleagues. But Thomas refuses.

"His feeling is, what does he care?" said
Kansas University law professor Steve
McAllister, one of Thomas' first clerks.

A true originalist

After 10 years on the court, some
analysts regard Thomas as the most
conservative justice.

In legal terms, Thomas is an originalist,
meaning he believes in deciding cases
based on the original meaning of the
Constitution. He views the Constitution
as a contract that was entered into by the
framers, and he sees his role as enforcing
the original terms of the bargain.

He's established himself as an ardent
supporter of states' rights and he's deeply
hostile to what he perceives as the
encroaching power of the federal
government.

More recently, Chief Justice William
Rehnquist appears to be giving Thomas
the lead in articulating the court's more
tolerant position on the separation
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between church and state. Several
majority opinions by Thomas have
established that government aid may
flow to religious groups provided it is
equally available to other groups, a
shift from earlier rulings that tended to
subject religious organizations to a
different standard.

Thomas' concurring opinion in a 1995
case, Rosenberger v. University of
Virginia, argued that government aid
may flow to religious groups provided
the government is neutral in how it
distributes the money. The opinion has
become the legal foundation for the
school voucher movement, according to
Pepperdine University School of Law
professor Douglas Kmiec.

Justices are assigned majority opinions
by the senior judge in the majority, often
Rehnquist. Thomas has assiduously
worked around this limitation by writing
concurring opinions that speak only for
himself. Thomas uses some of these
opinions to throw down markers that go
far beyond what even his conservative
colleagues might consider.

A 1995 concurrence by Thomas, now
required reading in some law school
courses, suggested the court should
overturn six decades of interstate
commerce law. Thomas' position, if
ultimately adopted, would drastically
limit the power of the federal
government to regulate issues such as
gun ownership and working conditions.

Thomas, a target of women's groups
during his confirmation, has not written
much on women's rights. He has voted
to overturn Roe v. Wade guaranteeing a
woman's constitutional right to an
abortion, taking the conservative view



that the right to privacy articulated in
Roe does not exist in the Constitution.

He has sided with victims of sexual
harassment in cases where the court is
unanimous. But on closely divided
rulings, Thomas tends to side with
fellow conservatives and take a more
restrictive view of when harassment
claims can be brought and how victims
should be compensated.

Some of his votes break the conservative
stereotype. He has been one of the most
liberal justices on the First Amendment,
a fact often overlooked by his critics.
One study found that only Justice
Kennedy took a stronger stance on free
speech rights, although some of these
votes reflect the view that campaign
contributions are a form of speech and
cannot be regulated.

Thomas' biggest legacy on the court,
however, has been his insistence on a
"colorblind" reading of the Constitution
in matters of race, taking particular aim
at affirmative action and preferential
treatment of minorities, according to
Gerber, his judicial biographer.

Over the years, Thomas has voted with
the court's majority, holding that race
cannot be used as the predominant factor
in drawing political districts.

In several key decisions, Thomas has
also been sharply critical of the 1965
Voting Rights Act, which Congress
enacted to stop mostly Southern states
from throwing up barriers to black voter
registration and voting.

Thomas employed some of his harshest
criticism of the Voting Rights Act in a
1994 Georgia case. The suit, brought by
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black voters in Bleckley County, argued
that the county's system of electing a
single county commissioner
discriminated against racial minorities.
They argued instead for a five-member
board that would allow blacks to elect a
black representative from majority-black
districts.

Thomas evoked the language of South
African apartheid in his opinion,
concurring with the court majority,
which rejected the plaintiff's claims.

"We have involved the federal courts,
and indeed the Nation, in the enterprise
of systematically dividing the country
into electoral districts along racial lines -
-- an enterprise of segregating the races
into political homelands," Thomas
wrote.

"Our drive to segregate political districts
by race can only serve to deepen racial
divisions by destroying any need for
voters or candidates to build bridges
between racial groups,” he continued.

The following year, Thomas drew a
broadside from the civil rights
community when he voted to strike
down an affirmative-action contracting
program in Denver. The ruling forced
governments across the country to
drastically scale back set-aside programs
for minorities.

"So called ‘benign' discrimination
teaches many that because of chronic
and apparently immutable handicaps,
minorities cannot compete with them
without their patronizing indulgence,"
Thomas wrote in Adarand Constructors
Inc. v. Pena.



Thomas has even taken on some of the
legal reasoning behind Brown v. Board
of Education (1954), the landmark civil
rights case that ended segregation in
public schools.

In a Missouri case, in which black
parents challenged lingering inequalities
in Kansas City's school system, Thomas
scolded those who wrote the Brown
decision for relying, in part, on the idea
that segregated schools led blacks to feel
inferior.

"Segregation was not unconstitutional
because it might have caused
psychological feelings of inferiority,"
Thomas wrote.

And then, in language harkening back to
his own experience in segregated,
Catholic schools, Thomas said: "Given
that desegregation has not produced the
predicted leaps forward in black
educational achievement, there is no
reason to think that black students
cannot learn as well when surrounded by
members of their own race as when
they are in an integrated environment."

In 1998, a college student in New York
asked Thomas to rate his impact on the
court so far. "Not much," was the reply,
according to Alfred University professor
Robert Heineman.

But Heineman also recalled a caveat:
"He said, Tm a young guy.
I'm going to be on the court another two
decades or so. I think by the time I leave,
I'll have some impact.'"

Contradictory signals
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Over the years, Thomas has sent
contradictory signals in how he reacts to
his detractors.

He affects indifference, yet he can't seem
to stop talking back to them. Some of the
more pointed criticisms appear to goad
him into more open defiance.

Just this year, Thomas complained again
about the interpretation of his 1992
dissent involving an Alabama prisoner
who had been beaten by prison guards.
Seven of Thomas' colleagues said the
prisoner was entitled to a claim of cruel
and unusual punishment.

Thomas argued that the Eighth
Amendment was intended to cover cruel
and unusunal punishment in sentencing,
not whatever prison conditions might
arise later, which led The New York
Times to label him the "youngest,
cruelest justice."

"I was widely denounced for advocating
the beating of prisoners, which is
ridiculous,” Thomas said in February.
"The critics weren't content to argue that
I was analytically wrong --- that I had
misinterpreted the law in making my
decision --- rather they sought my
conformity, or, in the alternative, my
silence."

Thomas has also sought out
opportunities to answer his critics. In
1998, he accepted an invitation to speak
to the National Bar Association,
representing most of the nation's black
lawyers and judges.

"It pains me deeply --- more deeply than
any of you can imagine -- - to be
perceived by so many members of my
race as doing them harm,” Thomas said.



"I come here today not in anger or to
anger," he said. "Nor have I come to
defend my views, but rather to assert my
right to think for myself, to refuse to
have my ideas assigned to me as though
I was an intellectual slave because I'm
black.

"I come to state that I am a man, free to
think for myself and do as I please. I've
come to assert that I am a judge, and I
will not be consigned to the
unquestioned opinions of others. But
even more than that I have come to say
that, isn't it time to move on? Isn't it time
to realize that being angry with me
solves no problems?"
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Yet these sentiments tend to mask how
much Thomas relishes being the
contrarian --- the man who says no when
everyone else says yes.

In May, Thomas came home to
Savannah to address members of the
local bar association. Surrounded by old
friends and family, he reflected on his
early dreams of returning to Savannah to
practice law,

"I don't know whether or not I would be
any more popular if I had come home,"
said Thomas, chuckling. "I think there is
a certain pleasure you get from being a
thorn in the side of people."”

Copyright © 2001 The Atlanta Journal
and Constitution.



Divided They Stand; The High Court and the Triumph of Discord

The New York Times

Sunday, July 15, 2001

Linda Greenhouse

TWO federal courthouses here provided
scenes of stark contrast on the last
Thursday in June. At the Supreme Court,
the justices concluded their term by
announcing decisions in four cases, all by
votes of 5 to 4, while almost
simultaneously, less than a mile down
Constitution Avenue, the United States
Court of Appeals for the District of
Columbia  Circuit  announced  its
unarimous decision in the Microsoft case.

There was nothing predictable about the
unarumity of the complex 125-page
Microsoft decision. The seven judges who
sat on the case have very different views
of the law in general, and of antitrust law
in particular. But Chief Judge Harry T.
Edwards placed a high priority on the
court speaking with one voice, and by all
accounts  worked  energetcally to
accomplish that goal.

On the other hand, at the Supreme Court
last term, "5 to 4" became a judicial way
of life. From the presidential election --
destined t be among the most
conspicuous and contentious decisions in
American  history -- to workplace
arbitration to tobacco advertising to the
ownership of the land under an Idaho

lake, the justices were deeply, irrevocably
divided.

One-third of the term's 79 cases were
decided by 5-to-4 votes -- often but not
always the same 5 and the same 4 -- a
higher proportion than any time in
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memory. By the time the term ended, the
announcement of a split decision had
become routine, a familiar reminder of
how much the next appointment to the
court will matter. That appointment, when
it comes, could change the court's, and
hence the nation’s, course on nearly every
important constitutional question
currently in debate.

But familiarity should not obscure the fact
that such a deeply divided Supreme Court
is not, historically, at all routine. While the
culture of dissent that now prevails is not
a Rehnquist Court invention, it is a
surprisingly  recent developmcnt that
illuminates not only this court's approach
to its work but also the modem Supreme
Court's changing relationship to the
country and to the concept of law itself.

Not so long ago, it was considered
ethically dubious for a judge of a high
court even to cast a dissenting vote. "It is
of high importance that judges
constituting a court of last resort should
use effort and self-restraint to promote
solidarity of conclusion” ran a rule that
from 1924 unul 1972 was part of the
American Bar Association's code of
judicial conduct. Known as Canon 19, it
warned ]udges not to "yield o pnde of
opinion” and provided that "except in
of conscientious difference of

cases
opinion on fundamental principle,
dissenung  opinions  should  be
discouraged."



CANON 19 reflected the spint of the
times when the bar association adopted 1.
During the 1920', the Supreme Court
under the leadership of Chief Justice --
and former President -- William Howard
Taft decided more than 80 percent of all
its cases unanimously. Most dissents "are
a form of egotism," the chief justice wrote
in a letter to Justice Willis Van Devanter,
adding: "They don't do any good, and
only weaken the prestige of the court. It is
much more important what the court
thinks than what any one thinks."

The quotation from Justice Van
Devanter's unpublished papers is m an
article by Robert C. Post, a law professor
at the University of California at Berkeley,
published in the May issue of the
Minnesota Law Review. The arucle
examines what Professor Post calls the
"norm of acquiescence" of the Taft era
and traces its subsequent demise.

Dissent existed in ample measure on the
court of the 1920's, Professor Post
demonstrates  through internal count
documents, but the justices suppressed its
public expression for what they saw as the
institution’s  collecive  good. By
maintaining 2 united front, the justices
sought to avoid giving ammunition to the
court's political enemies, who could be
expected to seize on a divided opinion as
evidence that the court was making policy
rather than discovering the one true
answer to a legal question.

But the norm of acquiescence did not last,
and by the 1940's Justuce Willam O.
Douglas declared in an article, "It is the
democratic way to express dissident
views." Only fascist and Communist
systems insist on "certainty and unanimity

in the law," he said.

The culture of dissent was well
entrenched by the time Justice Antonin
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Scalia, who cast 19 dissenting votes in the
last term, wrote in a 1994 article:
"Dissents are simply the normal course of
things. Indeed, if one's opinions were
never dissented from, he would begin to
suspect that his colleagues considered him
insipid, or simply not worthy of
contradiction.”

What accounted for the change? Professor
Post argues that the court’s own role in
the legal system changed in 1925, when it
gained from Congress the discretion to
pick and choose its own cases. The
Supreme Court was no longer the court of
last resort for private disputes; the justices
could tum down those cases to
concentrate on legal issues with broad
national implications.

WITH the grant of Supreme Court review
a scarce resource -- today the court
decides only about 1 percent of the cases
brought to it -- the stakes for each
carefully chosen case grew higher. The
justices were not simply resolving
particular disputes but superintending the
development of the legal system as a
whole. This new focus in tum bolstered
the concept of law as an evolutionary
process rather than a static set of rules to
be applied to particular facts and,
according to Professor Post, made it less
likely for justices to acquiesce in decisions

with which they did not agree.

According to David M. OBrien, a
professor of government at the University
of Virginia and the author of several
books on the Supreme Court, the major
turning point came with the approach that
President Franklin D. Roosevelt's
appointees  brought to the court.

"The battle over the New Deal taught that
judges make law," he said. "If judges
makes law, they'd better rationalize it" by
explaining themselves fully, separately if



necessary.

From that perspective, the court's
performance in the last term represented
the playing out of a powerful historical
trend. But it was something else as well.
There is a revolution in progress at the
court, with Chief Justice William IH
Rehnquist and Justices Scalia, Sandra Day
O'Connor, Anthony M. Kennedy and
(larence Thomas challenging long-settled
doctrines governing state-federal relations,
the separation of powers, property rights
and religion.

These five justices are "interested in
making as much law as they can, sooner
rather than later," said Richard J. Lazarus,
a professor at the Georgetown University
Law Center and director of its Supreme
Court Institute. "They are trying to move
the law," he said, and are "out there
looking for cases" rather than for allies
among the other four justices.

DOES i1t matter for the stability of the law
or the authority of the court to have so
many cases resolved by such close votes?
There is not much evidence that it does.
The concern that animated the earlier
Justices -- that divided decisions might call
into question the legitimacy of judicial
review itself -- now seems quaint. The
country'’s thinking about the court has
long since incorporated the understanding
that, as Professor Post put it in an
interview, "the court is speaking not from
outside the system, but from inside, as a

player."

In any event, there seems to be not much
correlation between the vote in a case and
its public reception. Many people
probably assume that the vote in Roe v.
Wade, one of the most disputed of
modemn Supreme Court decisions, was 5
10 4; it was 7 to 2. Miranda v. Arizona, a
1966 product of the Warren Court, was a
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5-to-4 decision that became so ingrained
in the law that 2 much more conservauve
court reaffirmed it last year 7 to 2.

And the notion that justices should bite
their tongues for the collective good is
probably no more realistic for them than
for anyone else in a self-absorbed,

celebrity-obsessed society.

Justices are remembered not for their
silent votes but for what they write,
Professor OBrien said. "It's the me-
decade, the culture of the individual
voice," he said. We look at the Supreme
Court, 1n all its jagged and vocal discord,
and see ourselves.

Copynght © 2001 The New York Tines
Company



The Euture of the Establishment Clause
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Erwin Chemerinsky

President George W. Bush’s nominations
to the Supreme Court are likely to change
dramatically the law of the Establishment
Clause. Conservatives on the Supreme
Court such as Justices Antonin Scalia and
Clarence Thomas have repeatedly urged
overruling precedents limiting aid to
parochial schools and prohibiting school
prayer. (Seg eg, Lamb’s Chapel v. Center
Moriches Union Free School Distnct, 508
US. 384, 398-99 (1993)) Currently, as
evidenced by the Court’s June 2000
decision in Mudwd] u Helms (120 S. Ce.
2530) (2000)), there are four Justices—
Chief Justce Rehnquist and Justices
Scalia, Kennedy, and Thomas— who
desire a radical change in the law of the
Establishment Clause. Thus, even one
appointment to the Court could bring
about this shift.

There is every reason to believe that a
Bush nominee would provide the needed
fifth vote for a dramatic change
Establishment  Clause  jurisprudence.
During his candidacy, Bush explicitly
stated he wanted to appoint justices like
Scalia and Thomas. More importantly,
Bush clearly cares deeply about allowing
more government aid to religion. In one
of his first acts as president, he created an
office for faith-based programs in the
White House to facilitate granting
government money to religious groups for
social services. Bush strongly favors
expansion of such programs and also
endorses school vouchers and tax credits
that can be used for parochial schools.
Additionally, Bush has expressed a desire
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for the Court to sanction prayer in public
schools.

This article describes the likely impact of
Bush's appointments to the Court on the
Establishment Clause of the First
Amendment. The first section discusses
the test used in Establishment Clause
cases and its likelihood of being overruled
by a Bush Supreme Court. The second
section focuses on aid to religion and the
dramatic  impact that even one
appointment could have on the outcome
of key issues such as vouchers and
charitable choice. The final section
examines school prayer, suggesting that
more than one replacement among
Justices Stevens, O'Connor, Souter,
Ginsburg, and Breyer would be necessary
to change the law in this area. Because
there is some chance that both Stevens,
the eldest on the current Court, and
O'Connor might retire in the next four
years, this also is quite possible. (Chief
Justice William Rehnquist is rumored to
be likely to retire during the next four
years, but even if President Bush
appointed an individual with a similar
conservative philosophy, it would not
alter the outcome in Establishment Clause
cases.)

The Establishment Clause Test

When the Supreme Court first considered
the issue of aid to religion in 1947, it
echoed the words of Thomas Jefferson in
declanng that "[tlhe First Amendment has
erected a wall between church and state.



That wall must be kept high and
impregnable." (Everson v. Board of Edu-

cation, 330 US. 1, 18 (1947).) For several
decades after this, a majority of the Court
unquestionably was committed to strict
separation of religion and government.

(Ira C. Lupu, The Lingring Death o
Separatiorasm, 62 GEO. WASH. L. REV. 230
(1994)) The Court thus developed
Establishment Clause doctrines that limit-

ed religion in government, such as for-

bidding prayer in public schools (Se, eg,
Abbington School Dist. v. Schempp, 374
U.S. 203 (1963); Engle v. Vitale, 370 US.
421 (1962)) and government presence in
religion, such as limiting aid to parochial
schools. (Se; eg, Lemon v. Kurtzman,
403 US. 602 (1971)))

Bush cleardy cares deeply
about allowing more
government aid to religion.

For the past thirty years, the Court has
followed a test in Establishment Clause
cases that was announced in Lewon v
Kurzran, (Id) In Lemon the Court
declared: "First, the statute must have a
secular legislative purpose; second,
principal or primary effect must be one
that neither advances nor inhibits religion;
finally, the statute must not foster an
excessive government entanglement with
religion." (Id at 612) A law is
unconstitutional if it fails any prong of the
Lemontest.

Although there have been many cases in
which the Court decided Establishment
(lause cases without applying this test
(Seg, eg, Board of Education of Kiryas
Joel Village School Dist. v. Grumet, 114 S.
Ct. 2481 (1994); Lynch v. Donnelly, 465
US. 668 (1984); Marsh v. Chambers, 463
US. 783 (1983)), it has been wused
frequently. Several justices have criticized
the test and called for its overrule, but this
has not occurred. (See, eg, Lamb's Chapel
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v. Center Moriches Union Free School
District, 508 US. 384, 399 (1993); Lee V.
Weisman, 505 US. 577, 644 (1992))
Indeed, Justice Scalia, the primary advo-
cate of overruling the Lemom test, color-
fully lamented its survival and analogized
itto

a ghoul in a late-night horror
movie that repeatedly sits up
in its grave and shuffles
abroad, after being
repeatedly killed and buried.
[It] is there to scare us
[when] we wish it to do so,
but we can command 1t to
return to the tomb at will
When we wish to strke
down a practice it forbids,
we invoke it, when we wish
to uphold a practice it
forbids, we ignore it entirely.
(La.mb's Chapel, 508 US., at
398-99 (1993))

Four justices have indicated that they
want to overrule the Lenon test— Rehn-
quist, Scalia, Kennedy, and Thomas. (Seg,
eg, Allegheny County v. Greater
Pittsburgh ACLU, 492 US. 573, 660-74
(1989).) They have expressed a desire fora
new test that allows much more gov-
emment aid to religion and much more of
a religious presence in government. They
call for an "accommodationist” approach
in which the government would violate
the Establishment Clause only if it literally
created a church, favored one religion
over othets, or coerced religious
participation. Very little would violate the
Establishment (Jause  under this
approach, which would emphasize judicial
deference to the government in its choices
concerning religion. Replacing any of the
other five justces could result in this
dramatic change to the law.

Aid to Religious Institutions



In Mithell v. Helms (120 S. Ct. 2530
(2000)), four justices called for altering the
Establishment Clause to allow much more
aid to parochial schools. In an opinion
joined by Chief Justice Rehnquist and
Justices  Scalia and Kennedy, Justice
Thomas argued that the clause is violated
by aid to religion only if the government
favors some religions over others. This
radical ‘change in interpretation would
allow unprecedented aid to religious
schools. The only limitation would be that
the government could not discriminate
among religions.

Justice  Thomas, though, went even
further and suggested that precluding
parochial schools from receiving aid is
impermissible:

[Tlhe tnquiry into the
recipient's  religious  views
required by a focus on
whether a  school is
pervasively sectarian is not
only unnecessary but also
offensive. It is  well
established, in numerous
other contexts, that courts
should refrain from trolling
through a  person's or
wnstitution's religious beliefs .
(Hjostility to aid to
pervasively sectarian schools -
has a shameful pedigree that
we do not hesitate to
disavow." (Id. at 2551.)

Following this approach would mean
that denying religious schools funding
that ts available to other schools, as has
always been the law, violates the
Constitution.

The issue in Mithell is whether the
government violated the Establishment
Clause by  providing instructional

equipment to religious schools. In earlier
cases, the Court had ruled that the
government cannot give instructional
equipment to parochial institutions if the
equipment could be used for religious
instruction. (See, eg, Wolman v. Walter,
433 U.S. 229 (1977); Meek v. Pittinger,
421 U.S. 349 (1975).) In Mitchel), six
justices rejected this limitaton, though
they did not agree on an alternative test.

Never before has a justice
suggested, let alone a plurality
endorsed, such a radical change in
the law of the Establishment Clause,

Justice Thomas's plurality opinion, joined
by Rehnquist, Scalia, and Kennedy, could
not be clearer in its call to allow aid to
parochial schools so long as the
government is evenhanded among
religions. Justice Thomas wrote: "In short,
nothing in the Establishment Clause
requires the exclusion of pervasively
sectarian  schools  from  otherwise
permissible aid programs, and other
doctrines of this Court bar it. This
doctrine, born of bigotry, should be
buried now." (Id. at 2552.)

The majority rejected this approach and
explicitly recognized that it would be a
radical and unprecedented shift in the law
of the Establishment Clause. Justice
O'Connor, in an opinion concurring in
the judgment, observed, "[W]e have never
held that a government-aid program
passes  constitutional muster  solely
because of the neutral criteria it employs
as a basis for distributing aid." (d. at
2557.) Similarly, Justice Souter in dissent
wrote, "The insufficiency of evenhanded
neutrality as a stand-alone criterion of
constitutional intent or effect has been
clear from the beginning of our interpre-
tative efforts." (Id at 2581))



Never has a majonty of the Supreme
Court held that neutrality is the sole test
for government aid to religions, as justice
Thomas argued for in Midell Sudb an
approach would profoundly change the
law because the clause no longer would be
a barrier to government aid to religion or
religious presence in government. For at
least a half-century, the Court regarded
the Establishment (lause as an affirmative
limit on what the govemment may do,
even if 1t is acting neutrally among
religions. Justice Thomas would reject that
entirely.

Even more significantly, justice Thomas's
approach indicates that the government
must fund parochial school education to
the extent that it provides aid to private
secular schools. This clearly implies that
excluding religion is not neutral and
constututes impermissible discrimination
under the clause.

Jusuce Thomas argued that it is offensive
for the government even to consider
whether an organization is religious in
character: "The inquiry into the recipient's
religious views required by a focus on
whether a school 1s pervasively sectarian is
not only unnecessary but also offensive. It
is well established, in numerous other
contexts, that courts should refrain from
trolling through a person's or insutution's
religious beliefs." (/d at 2551 But if the
government cannot consider religious in
distributing money, it will be regured to
subsidize religious schools on the same
terms that it funds non-religious ones.
Justice Thomas acknowledges and
endorses this: "The religious nature of a
recipient should not matter to the const-
tutional analysis, so long as the recipient
adequately furthers the government's
secular purpose.” (/d)

Justice Thomas' equality approach would
not simply allow but would mandate
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massive government aid to religious
institutions. Never before has a justce
suggested, let alone a plurality endorsed,
such a radical change in the law of the
Establishment Clause.

In the near future, the Supreme Court will
likely face major issues concerning aid to
religion, including the constitutionality of
school voucher programs and chartable
choice programs that allow faith-based
groups to receive government money to
provide social services. Based on Muthdell
u Helns, it is clear that four justices—
Rehnquist,  Scalia, Kennedy, and
Thomas— are willing to allow such aid so
long as it does not discriminate among
religious. President Bush's addition of one
more justice who shares this philosophy
would ensure that these and other
programs aiding religion would be
permitted.

Prayer in Schools

For nearly forty years, the Supreme Court
has held that even prayer in public schools
is unconstitutional. (Se; eg, Abbington
School Dist. Schempp, 374 US. 203
(1963); Engle v. Vitale, 370 US. 421
(1962).) In June 2000, the Supreme Court
declared  unconstitutional  student-
delivered prayers at high school football
games. Santa Fe Independent School
District Doe, 120 S. Ct. 2266 (2000). This
case was decided by a six to three margin,
with Rehnquist, Scalia, and Thomas
dissenting.  Chief Justice Rehnquist,
wrting for the dissent saw the majority's
opinion as unjustified "hostility" to
religion. (Id at 2283.)

Significantly, Justice Kennedy has been
unwilling‘ to join the three most
conservative justices on the issue of
school prayer. In addition to deciding with
the majority in Sarta Fe, Justice Kennedy
wrote the opinion for the Court in Lee ¢



Weisnan (505 US. 577 (1992), which
declared unconstitutional clergy-delivered
prayers at public school graduations. In
Lee, Justice Kennedy emphasized the
inherent coercion to such prayers. He did
not join justice Scalia's biting dissent that
stressed  accommodating  those who
desired to pray. (Id at 645.)

Therefore, Bush would likely have to
replace two justices from among Stevens,
O'Connor, Kennedy, Souter, Breyer, and
Ginsburg to overrule the many precedents
limiing prayer in public schools. It is
possible that two of these justices might
retire in the next four years, and there is
no doubt that conservatives will push for
replacements who would vote to overrule
the precedents prohibiting prayer in public
schools.

Conclusion

Conservatives long have lamented
Supreme Court decisions that interpret
the Establishment Clause to limit aid to
parochial schools and prohibit prayer in
public schools. The Bush presidency and
anticipated vacancies on the Supreme
Court create the likelihood that
conservatives might get their wish to
overrule these decisions. Of course, it all
depends on who leaves the Court, who is
appointed, and how newly appointed
justices ultimately vote. But one thing is
fairly certain we can expect to see major
shifts.  in  Establishment  Clause

jurisprudence in the years to come.

Copyright © American Bar Association

E ruan Chenerivsky is the Sydney M. Irmus
Unzwrsity of Southem California Law Sdhod.

94

professor of public interest lavy legad ethics, and palitical scence at the



Be Advised: 'Adarand’ and Affirmative Action Will be Back on the Docket
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To lawyers throughout the land, the
name Adarand Constructors is already
synonymous with the movement to limit
affirmative action in the public sector. Be
advised: When the Supreme Court
returns next October, Adarand, and
affirmative action, will be back on the
docket.  This latest challenge to
affirmative  action In  government
contracts is just one of some 40 cases
that the high court has agreed to hear
next term. As the justices recessed last
week, they left behind a fall agenda that
includes free speech, the death penalry,
the Americans With Disabilities Act, and
the ongoing batde over
telecommunications regulation. Here are
a dozen of the most challenging cases:

Affirmative Action. No case is likely to
divide the justices more deeply than
Adarand Constructors I v Mireta, No. 00-
730. In 1995, in an earlier incamation of
the same case, the Court ruled 5-4 that all
racial classificatons by any level of
government--local, state, or federal--must
be subjected to the highest level of
scrutiny under the equal protection
guarantee  implied in the Fifth
Amendment and spelled out in the 14th
Amendment. The standard applied in
Adarand Construtors v Pein means that
govemment programs using race as a
basis for decision making must be
"narrowly tatlored” to advance a
“compelling interest."
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Now Adarand contends that the 10th US.
Circuit Court of Appeals erred last
September when it upheld the US.
Department of Transportation’s
Disadvantaged ~ Business  Enterprise
program. The program in its current form
gives a competitive contracting advantage
to economically disadvantaged businesses
and then rmakes 1t easier for
minority owned  firms  to  clam
disadvantaged status. The 10th Circuit
ruled that Congress, which authonized the
program, was justified in trying to
eliminate  the  effects of  past
discrimination, even under the most
exacting form of constitutional scrutiny.
Adarand argues that the Court's scrutiny
of the use of race was too lenient. The
Bush administration hasn't filed its brief
yet and faces the dilemma of whether to
defend a federal program that appears
inconsistent with the previously expressed
views of the president, Attomey General
John Ashcroft, and Solicitor General
Theodore Olson.

Pormography. Two separate appeals by
the Justice Department address the touchy
question of regulating pomography
online. Ashergt u Ameriaan Ciul Liberties
Urion, No. 00-1293, challenges a 1998
federal law that makes it a crime for
commercial  Web sites to display
pomography without safeguards designed
to restrict access by minors. The Child
Online Protection Act was passed after



the Supreme Court struck down Congress'
first attempt to shield minors from
Internet porn.

Last June, the 3rd Circuit blocked the
1998 law from taking effect. The court
said that the law's determination of what
is "harmful to minors" based on
"contemporary community standards"
was unworkable for Web sites, which, of
course, operate nationally with no control
over the location of individual visitors. In
Ashorgft u Free Speedh Coalition, No. 00-795,
the justices will review a ruling by the 9th
Circuit striking down part of a 1996
federal law that prohibits computer-
generated child pomography. The Child
Pomography Prevention Act expanded
the definition of child pom to include a
"visual depiction" that "appears to be" a
minor engaging in sexual activity. The
court said that since no actual children
were involved, Congress was simply trying
to censor "evil ideas" in violation of the
First Amendment.

Adult Bookstores. City f Los Angeles u
Alaneda Books, No. 00-799, will test the
power of cities under the First
Amendment to restrict the number of
adult businesses at a single location. The
9th Circuit struck down a Los Angeles
ordinance that barred operation of more
than one adult business in a building and
defined a combined bookstore and video
arcade as two separate businesses. While
zoning laws have been an important
means of regulating the sex industry, the
appeals court said Los Angeles failed to
show that having two related businesses at
one location would increase the harmful
effects.

Public Protest. In Thomas uw Chicago Park
Dismma, No. 00-1249, the justices will
decide whether a local ordinance must
guarantee a quick court ruling on any
decision to deny a permit for a public
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rally,. The 7th Circuit found that the
ordinance provided adequate access to the
courts for those challenging denial of a
permit for a 1997 rally in favor of
legalizing marijuana. But federal appeals
courts are divided on what kind of court
review is required under First Amendment
standards.

Death Penalty. One of the most closely
watched cases of the next term will be
McCarwer v North Cardlina, No. 00-8727.
Does executing convicted murderers who
are mentally retarded violate the Eighth
Amendment prohibition of cruel and
usual punishment? The answer will turn
on the Supreme Court's view of whether
society’s "evolving standards of decency”
reflect a consensus against executing the
mentally retarded. At least 15 death
penalty states have specifically barred
executing the mentally retarded, but many
capital punishment states still permut it.

Privatization. In Conediona Seruces Corp.
u Malesko, No. 00-860, a private company
performing government tasks is being
sued for allegedly violating the
constitutional rights of an individual. The
Supreme Court has allowed these suits
against federal agents who violate
individual rights, but ruled in 1994 that
such suits weren't allowed against federal
agencies. The 2nd Circuit said that this
constitutional rights suit could be filed
against a company that ran a halfway
house for the Federal Bureau of Prisons.
The high court's ruling would likely apply
to many other private companies that now
administer a broad range of government
functions.

Disabilities. Two cases will provide
guidance on the scope of the Americans
With Disabilities Act. In Toyta Maor
Marfacturing, Kertucey Inc v Willians, No.
00-1089, the issue is whether repetitive
stress injuries are a disability under the



1990 federal law. The é6th Greuit ruled
that a worker with carpal tunnel syndrome

was covered.

In US Airwnys Inc v Bamett, No. 00-1250,
the question is whether the ADA
requirement that an employer make a
"reasonable accommodation” for disabled
workers can require the employer to
override 1ts seniority system. The 9th
Qircuit said yes.

Telecommunications. The justices have
also taken on some highly complex
regulatory disputes. One set of cases --
National Cable TV Assodation v Gulf Pouer
Ca and Federal Commurications Commission
 Gulf Pouer Ca,, Nos. 00-832 and 00-843 -
- asks whether the FOC may regulate the
rates that utility companies charge cable
operators for using utility poles and
underground facilities to provide high-
speed Internet access.

Another set of five cases addresses the
FCCs regulation of the fees that local
telephone companies charge new rivals
for use of their existing networks. The
cases are: Verzon Commeucations Ic o
FCC, No. 00-511; Wordeon v Verizon
Communications Inc, No. 00-555; FCC w
lown Utilities Board, No. 00-587; ATE T;
Cop. v Ioun Utilities Board, No. 00-590;
and  Gererdl Commenications Inc v Joun
Utilities Board, No. 00-602.

Finally, the justices will rule on whether
the decisions of state regulators under the
1996 Telecommunications Act may be
challenged in federal court. The combine
cases are: Mathias u Worldoom Tedmologies
Inc, No. 00-878; Verizan MD. Inc Public
Seruce Commassion of MD, No. 00- 1531; and
United States w Public Serice Conmission q
MD, No. 00-1711.
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