William & Mary Bill of Rights Journal

Volume 75 (2006-2007) .
Issue 2 Article 15

December 2006

Conflicting Commerce Clauses: How Raich and American
Trucking Dishonor Their Doctrines

John W. Moorman

Follow this and additional works at: https://scholarship.law.wm.edu/wmbor;j

6‘ Part of the Constitutional Law Commons

Repository Citation

John W. Moorman, Conflicting Commerce Clauses: How Raich and American Trucking Dishonor
Their Doctrines, 15 Wm. & Mary Bill Rts. J. 687 (2006), https://scholarship.law.wm.edu/wmborj/
vol15/iss2/15

Copyright ¢ 2006 by the authors. This article is brought to you by the William & Mary Law School Scholarship
Repository.
https://scholarship.law.wm.edu/wmborj


https://scholarship.law.wm.edu/wmborj
https://scholarship.law.wm.edu/wmborj/vol15
https://scholarship.law.wm.edu/wmborj/vol15/iss2
https://scholarship.law.wm.edu/wmborj/vol15/iss2/15
https://scholarship.law.wm.edu/wmborj?utm_source=scholarship.law.wm.edu%2Fwmborj%2Fvol15%2Fiss2%2F15&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/589?utm_source=scholarship.law.wm.edu%2Fwmborj%2Fvol15%2Fiss2%2F15&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholarship.law.wm.edu/wmborj

CONFLICTING COMMERCE CLAUSES: HOW RAICH AND
AMERICAN TRUCKING DISHONOR THEIR DOCTRINES

John W. Moorman"

INTRODUCTION

“The Congress shall have Power . . . To regulate Commerce with foreign Nations,
and among the several States . . .."”" So decided the Framers of our nation’s consti-
tution, as they sought to divide powers in a federalist system and wrote what is
known today as the Commerce Clause. The Commerce Clause has been central to
Supreme Court decisions regarding federalism since its inception in the United States
Constitution. It explicitly allocates power to Congress for regulating interstate com-
merce and, thus, is a classic source of authority for federal statutes.> Over time, how-
ever, the Supreme Court also has developed the “dormant Commerce Clause” as a
negative implication from the clause’s text.> The dormant doctrine is based on the
reasoning that if the federal government has the ability to regulate interstate commerce,
conversely, state government must not have that ability.* As with all constitutional
doctrines, the Court has developed and refined the ordinary Commerce Clause and
dormant Commerce Clause doctrines over time.

Recently, the Supreme Court has decided two cases that involved the Commerce
Clause. In Gonzales v. Raich, the Court approved congressional authority to enforce
a federal statute in the name of regulating interstate commerce.” In American
Trucking Ass’ns, Inc. v. Michigan Public Service Commission, the Court found that
a state regulation did not violate the dormant Commerce Clause.® Together, these
cases portray the Court’s modern understanding of the two legal doctrines rooted in the
Commerce Clause.

This Note will first look to the history of each Commerce Clause doctrine to
suggest their connection to each other, or lack thereof, in Supreme Court jurispru-
dence.” It will then analyze the highlighted cases in relation to long-term and current
trends in the doctrines’ development. The Note will argue that the two cases inde-
pendently reflect grievous flaws in their respective doctrines.® A comparison of these

* 1.D., William & Mary School of Law, 2007; B.S., MclIntire School of Commerce,
University of Virginia, 2004.

! U.S.CoNsT. art. 1, § 8, cl. 3.

% See infra Part 1.A.1. This Note will distinguish the Commerce Clause doctrine addres-
sing congressional authority as the “ordinary Commerce Clause.”

3 See infra Part 1.B.1.

4 See infra Part LB.1.

5 545 U.S. 1, 32-33 (2005).

¢ 545 U.S. 429, 438 (2005).

7 See infra Part I.

¥ See infra Part I A-B.
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cases will reveal that the Commerce Clause doctrines also are out of sync with each
other, despite being understood as reciprocal theories of law stemming from the same
exact text.” Finally, this Note will suggest a possible revision of these doctrines that
would solve the problems inherent in the Supreme Court’s modern understanding
of the Commerce Clause.'°

I. ANALYSIS OF EACH DOCTRINE’S HISTORY AND RELATION
TO THE MOST RECENT CASES

To fully analyze the implications of the Raich'' and American Trucking'? decisions
for their respective doctrines, a brief review of each doctrine’s history is necessary.
Throughout our Constitution’s history, the Supreme Court’s focus on the Commerce
Clause has been constant, but the Court’s interpretations of the clause have varied."
These various interpretations compound to form trends from one Supreme Court era to
the next; yet, within the general trends, one can often find aberrational opinions and
decisions throughout the Court’s development of a constitutional doctrine.' Of the two
cases this Note primarily examines, Raich will serve as an aberration from a modern
trend,'* and American Trucking will serve as an extension of a historical trend.'
Despite this difference, both cases reflect a potential for sloppy interpretation of the
Commerce Clause made possible by the Court’s past development of doctrine.

A. Ordinary Commerce Clause Jurisprudence

The text of the Commerce Clause explicitly allows Congress the authority to regu-
late interstate commerce.'” The Supreme Court’s definition of commerce “among the
several States” has varied over time, and the historic trend has been an expansion of
what regulation is said to target interstate commerce.'® In that sense, Raich follows
the broad historical trend; however, it conflicts with the most recent precedent.

® See infra Part I1.C.

' See infra Part I11.

' Gonzales v. Raich, 545 U.S. 1 (2005).

12 Am. Trucking Ass’ns v. Mich. Pub. Serv. Comm’n, 545 U.S. 429 (2005).

1 Although interpretations have varied under both doctrines associated with the clause,
ordinary Commerce Clause interpretations have varied in a consistent direction, see infra
Part].A.1, whereas dormant Commerce Clause interpretations have varied more sporadically,
see infra Part 1.B.1.

14 See, e.g., infra note 25 and accompanying text.

15 See infra Part .A.2.

16 See infra Part 1.B.2.

17" See supra note 1 and accompanying text.

'8 E.g., Robert L. Rabin, Federal Regulation in Historical Perspective, 38 STAN. L. REV.
1189, 1193 (1986) (noting a “century of regulatory expansion”). For seminal cases along the
spectrum of this trend, see, for example, Katzenbach v. McClung, 379 U.S. 294 (1964); Wickard
v. Filburn, 317 U.S. 111 (1942); and Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824). See also
infra Part LA.1.
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1. History of Ordinary Commerce Clause Jurisprudence

Early Supreme Court decisions regarding the Commerce Clause addressed
general questions such as whether the clause covered activity that indirectly affected
interstate commerce and whether congressional actions constituted regulation of such
commerce.” In the case of Gibbons v. Ogden, the Supreme Court considered the
issue of what type of “commerce” the clause covered.”® The Court in Gibbons re-
jected an argument that the clause confined Congress’s powers to interstate transpor-
tation of only goods, and did not extend them to the transportation of people across
state bounds.?

Although the Court’s definition of interstate commerce was confined to matters
of interstate transportation for many years,”? Gibbons’s narrow expansion of con-
gressional authority under the Commerce Clause ultimately was the beginning of a
greater aggrandizement. Yet, before the Supreme Court expounded upon congres-
sional Commerce Clause authority, it limited that authority in the case of Hammer
v. Dagenhart® Hammer did not overturn the Gibbons holding outright.** Instead,
it distinguished the Gibbons case, holding that production of goods was not interstate
commerce like their transportation, regardless of whether those goods might be trans-
ported out of state later.”®

1 E.g.,Gibbons,22U.S.(9 Wheat.) 1. For a summary of the facts and holding in this case,
see infra note 21.

% Gibbons, 22 U.S. (9 Wheat.) 1. Many scholars view Gibbons as the first in a number
of landmark cases that have defined Commerce Clause jurisprudence over time. See generally
Edmund W. Kitch, Regulation and the American Common Market, in REGULATION,
FEDERALISM AND INTERSTATE COMMERCE 7, 1745 (A. Dan Tarlock ed., 1981) (providing
a general history of the dormant Commerce Clause).

2 Gibbons, 22 U.S. (9 Wheat.) at 140. The court in Gibbons found that a New York stat-
ute granting exclusive rights to steamboat business was unconstitutional, reasoning that the
statute directly conflicted with federal licenses of the same rights. Id. at 240. Interestingly, this
subject matter seems to fall squarely within the Supreme Court’s modern dormant Commerce
Clause jurisprudence. See infra text accompanying notes 56-58. The dormant Commerce
Clause—yet undeveloped at the time of Gibbons—would seem to reject the statute regardless
of competing federal regulation, see infra notes 59-60 and accompanying text, but the Gibbons
opinion stressed this conflict explicitly. Gibbons, 22 U.S. (9 Wheat.) at 240. The opinion also
noted, “Commerce among the states, cannot stop at the external boundary line of each state
....Itis not intended to say that these words comprehend that commerce, which is completely
internal . . . . Such a power [of Congress] would be inconvenient, and is certainly unnecessary.”
Id. at 194. On its face, this language seems to permit unfettered state regulation of any and
all commerce that physically transpires only within the state’s bounds-—a notion later
contravened in dormant Commerce Clause cases in the 1920s. See infra Part 1.B.1.

22 See infra text accompanying note 25.

2 247 U.S. 251, 272 (1918) (finding no authority for a federal statute that, in effect,
prohibited child labor within states under the reasoning that the labor produced goods in
interstate commerce), overruled by United States v. Darby, 312 U.S. 100 (1941).

* Id. at 269-72.

# Id. Some scholars have attributed this variation from the Gibbons opinion to the political
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Not until the case of United States v. Darby did the Supreme Court resume a
greater trend of aggrandizing congressional power to regulate under the Commerce
Clause.”® Contrary to the Hammer Court’s approach to precedent, the Darby opin-
ion expressly rejected the holding of Hammer as binding precedent.”’ Darby created
the basis for further aggrandizement of congressional power through the Court’s
explicit holding:

The power of Congress over interstate commerce is not confined
to the regulation of commerce among the states. It extends to
those activities intrastate which so affect interstate commerce or
the exercise of the power of Congress over it as to make regu-
lation of them appropriate means to the attainment of a legitimate
end, the exercise of the granted power of Congress to regulate
interstate commerce.?®

This expansive definition of legitimate ends provided liberal deference to congres-
sional actions and contrasted starkly with the Court’s previous opinions.

The Court quickly cemented its holding in Darby with its opinion in Wickard
v. Filburn, in which it reiterated the principle that Congress may regulate intrastate
activity.” But Wickard also took congressional authority a step further. The Court held
that federal regulation regarding farming quotas was valid as applied to an individual
state farmer under the Commerce Clause, by focusing on the “aggregate” effect of the
activity.*® The Court drew upon the aggregate effect theory in later cases to uphold
congressional action targeting various objectives under the guise of interstate com-
merce regulation.”

popularity of laissez-faire economics at the time. See, e.g., Rabin, supra note 18, at 1229;
Barbara Bennett Woodhouse, “Who Owns the Child?”’: Meyer and Pierce and the Child as
Property, 33 WM. & MARY L. REV. 995, 1072-73 (1992). Indeed, the language of the
Hammer opinion more than suggests such motivation. Hammer, 247 U.S. at 269-70 (“In
other words, the power is one to control the means by which commerce is carried on, which
is directly the contrary of the assumed right to forbid commerce from moving and thus
destroy it as to particular commodities.”).

% Darby, 312 U.S. 100. Over a century after the Court decided Gibbons, the Darby case
upheld the Fair Labor Standards Act of 1938. That act prohibits interstate shipment of goods
produced by employees working in conditions that do not satisfy certain requirements. Id.
at 112-13 (citing 29 U.S.C.A. § 215(a)(1) (West 1998)).

7 Id. at 115-17.

% Id. at 118 (citing McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819)).

® Wickard v. Filburn, 317 U.S. 111, 123-24 (1942).

° Id. at 127-29.

3! Forexample, the Court addressed racist practices in Heart of Atlanta Motel, Inc. v. United
States, 379 U.S. 241 (1964): “[I]nterstate commerce may be impeded or distorted substantially
if local sellers of interstate food are permitted to exclude all Negro consumers. Measuring . . .
by the aggregate effect of a great number of such acts of discrimination, I am of the opinion

w
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Most recently, the Rehnquist Court attacked the broad aggrandizement of congres-
sional authority under the Commerce Clause.”” It did so by distinguishing precedent
and requiring a subject matter of economic activity.® This movement began with the
case of United States v. Lopez, in which the Court found that federal prohibition of gun
possession in school zones was not properly addressed within the powers provided by
the Commerce Clause.* In requiring a substantial connection between the regulated
activity and interstate commerce, the Rehnquist Court denied Congress the power to
support any conceivable regulation with an attenuated and extremely indirect effect on
interstate commerce.*® Thus, Lopez seems to have established a long overdue limit
upon congressional authority under the Commerce Clause.*

2. Comparing Raich to Relevant Precedent

As the final ordinary Commerce Clause decision of the Rehnquist Court, Gonzales
v. Raich undoubtedly stands apart from its immediate predecessors. In this case, the
Court was faced with production and consumption of marijuana for medical purposes
that occurred completely within one state.”’” Such medicinal use was permitted by state
statute, but the federal government charged that the growth and use of marijuana was
a violation of the Controlled Substances Act.*® The defendants claimed that regu-
lation of their activity by the federal government was unconstitutional.®® Writing

that Congress has constitutional power to regulate in this area.” Id. at 276 (emphasis added).
This expansive reasoning was reapplied in Karzenbach v. McClung, 379 U.S. 294 (1964),
which found “ample basis for the conclusion that established restaurants in such areas sold less
interstate goods because of the discrimination, that interstate travel was obstructed directly by
it, that business in general suffered and that many new businesses refrained from establishing
there as a result of it.” Id. at 300.

32 See, e.g., Ernest A. Young, The Rehnquist Court’s Two Federalisms, 83 TEX.L.REV. 1,
13441 (2004).

3 Seeid. at 136 (“‘[Clommerce’ . .. comprehends all ‘economic activity.””). The failure
to overrule expansive precedent outright left the door open for Raich to reinstate it. See infra
Part I.A.2.

¥ United States v. Lopez, 514 U.S. 549 (1995); see also United States v. Morrison, 529
U.S. 598 (2000) (holding that the Violence Against Women Act was not authorized by the
Commerce Clause because it did not regulate any activity that substantially affected interstate
commerce). ,

% Lopez, 514 U.S. at 567-68. See generally Gordon G. Young, The Significance of Border
Crossings: Lopez, Morrison and the Fate of Congressional Power to Regulate Goods, and
Transactions Connected with Them, Based on Prior Passage Through Interstate Commerce,
61 MD.L.REV. 177, 193 (2002) (suggesting Lopez and Morrison reflect a trend toward limit-
ing congressional regulatory authority).

% See Young, supra note 32, at 136.

3 Gonzales v. Raich, 545 U.S. 1, 5 (2005).

* Id. at 5, 14 (citing 21 U.S.C. §§ 812(c), 841(a)(1), 844(a) (2000)).

Id. at 15. It seems important here to stress the exact issue that the Supreme Court
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for a six-justice majority, Justice Stevens concluded in his opinion that the Controlled
Substances Act was constitutional as applied to the defendants, arguing that the
Commerce Clause allowed such regulation of state activity.*

In supporting congressional regulation with an attenuated connection to inter-
state commerce, the decision in Raich unapologetically conflicts with what many
scholars viewed as the most recent trend in ordinary Commerce Clause jurispru-
dence.*' Even the media were quick to point out the reversal that Raich reflected in
the current flux of the Court’s historic Commerce Clause jurisprudence.”* If for no
other reason, the case is striking because its result by nature requires an unexpect-
edly expansive interpretation of Commerce Clause powers. Yet, Raich is surprising
for more reasons than the case’s outcome.

Much of the language found in Raich seemingly runs counter to the Court’s most
recent opinions on Commerce Clause issues.” Particularly curious is the Court’s
reliance on Wickard despite the passage of time and the decisions of other cases that
altered and redefined the meaning of the Commerce Clause: ““Wickard thus estab-
lishes that Congress can regulate purely intrastate activity that is not itself ‘commercial,’
in that it is not produced for sale, if it concludes that failure to regulate that class of
activity would undercut the regulation of the interstate market in that commodity.”*
While drawing analogies between Raich and Wickard, the majority arguably ignored
the limits most recent cases imposed upon congressional regulation in favor of more

addressed in Raich. The case did not expressly concern the rightness or wrongness of medic-
inal marijuana; it addressed only whether the federal government’s regulation of this intrastate
production and use was within the powers granted to Congress in the Constitution. Id. at 5.
This is not to say that the subject matter of the case is completely irrelevant. Indeed, the stigma
that accompanies marijuana use may have played a significant role in the case’s outcome, but
the majority opinion simply never recognized this role. See infra note 109.

“ Raich, 545 U.S. at 22.

# See generally Eric R. Claeys, The Living Commerce Clause: Federalism in Progressive
Political Theory and the Commerce Clause After Lopez and Morrison, 11 WM. & MARY BILL
RTS.J. 403 (2002) (arguing that Lopez and Morrison indicated a surprising deviation from the
Court’s prior Commerce Clause cases).

“2 See, e.g., Linda Greenhouse, Justices Say U.S. May Prohibit the Use of Medical
Marijuana, N.Y. TIMES, June 7, 2005, at A1 (“The sharpest dispute was over the meaning
of two of the core decisions of the Rehnquist Court’s approach to federalism. Both struck down
federal laws, the Gun-Free School Zones Act and the Violence Against Women Act, on the
ground that they exceeded Congressional authority . . . .”); Editorial, Not About Pot, W ASH.
POST, June 8, 2005, at A20 (“The result is a six-justice majority that stands strongly against
a revolutionary approach to commerce clause jurisprudence.”).

“* Some deviation from the decisions and language in Lopez and Morrison might be ex-
pected, as Justice Stevens wrote neither of those opinions. Indeed, he dissented from the majority
in both cases. United States v. Morrison, 529 U.S. 598, 628, 655 (2000); United States v.
Lopez, 514 U.S. 549, 602 (1995). His proclaimed adherence to those decisions from which
he very recently dissented is noteworthy and stands in stark contrast to the decisions themselves

4 Raich, 545 U.S. at 18.
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general trends of expanding regulatory power.* By distinguishing the conflicting
precedent of recent cases, the majority in Raich cut short what some scholars had
deemed a revolution for federalism.* The majority, however, did not even expressly
recognize its own actions, choosing instead an approach that ignored the possibility
of contradiction.

In her dissenting opinion, Justice O’Connor argued not only that the majority’s
opinion contradicted recent precedent but also that its interpretation of recent pre-
cedent was nonsensical when carried to its logical conclusion:

[TIhe Court appears to reason that the placement of local activity
in a comprehensive scheme confirms that it is essential to that
scheme. If the Court is right, then Lopez stands for nothing more
than a drafting guide: Congress should have described the rele-
vant crime as “transfer or possession of a firearm anywhere in the
nation”—thus including commercial and noncommercial activity,
and clearly encompassing some activity with assuredly substantial
effect on interstate commerce.*’

Likely due to arguments such as these, the majority opinion in Raich seems not to
focus on preserving more recent opinions; instead, it stresses the holdings made at
a time when congressional power through the Commerce Clause remained seemingly
unlimited.*®

In its focus on the precedent of earlier Commerce Clause decisions and disregard
for more recent cases, Raich is best viewed as an aberration from the most recent trend
in doctrinal development and a return to older, less restrained views of congressional
authority.” As such, the case provokes new questions as to the current meaning of
the clause and shrouds in uncertainty the direction its development will take in the
future. Although only time will tell the precise impact of Raich in these regards, the
great importance of the case to the Court’s ordinary Commerce Clause jurisprudence
is unmistakable.

4 Id. at 23 (“To support their contrary submission, respondents rely heavily on two of our
more recent Commerce Clause cases. In their myopic focus, they overlook the larger context
of modern-era Commerce Clause jurisprudence preserved by those cases. . . . Those two cases,
of course, are Lopez and Morrison.” (citations omitted)).

% See, e.g., Craig M. Bradley, What Ever Happened to Federalism?, TRIAL, Aug. 2005,
at 52, 52 (“[T]he Court strangled in its infancy the so-called federalism revolution that began
amere 10 years ago . ...”).

4 Raich, 545 U.S. at 46 (O’Connor, J., dissenting) (citation omitted).

8 See supra notes 28-31 and accompanying text. Some suggest the real, hidden motivation
behind this counter-doctrinal decision can be found upon a close inspection of the majority’s
opinion. See, e.g., Douglas W. Kmiec, Gonzales v. Raich: Wickard v. Filburn Displaced, 2004
~2005 CaTo SUP. CT.REV. 71, 91 (stressing the significance of the Court’s fear that allowing
medical marijuana will lead to the legalization of recreational use); see also infra note 109.

4 See supra note 46 and accompanying text.
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B. Dormant Commerce Clause Jurisprudence in the Supreme Court

Cases such as Wickard,” Lopez,*" and Raich® fall into one of two constitutional
doctrines tied to the Commerce Clause. Whereas those cases address the reach of
Congress in regulating activity among states, other cases have addressed the seemingly
complementary notion of state regulation in this regard. The latter group falls under
the Court’s “dormant” Commerce Clause jurisprudence, termed as such because it is
based solely on an implication from the text of the clause, rather than the text itself.**

1. History of Dormant Commerce Clause Jurisprudence

The dormant Commerce Clause is now understood as a mandatory negative impli-
cation from the text of the Commerce Clause that states may not regulate interstate
commerce if Congress holds that power.>* Perhaps due to the lack of express con-
textual grounding, the Supreme Court initially struggled to clearly define any constant
doctrine regarding state regulation of interstate commerce.” Indeed, Gibbons v.
Ogden was one of the first cases in which the Court addressed subject matter that
seems to fall clearly within modern dormant Commerce Clause jurisprudence.*® Yet,
as previously noted,”” the Court hearing that early case did not consider any negative
aspect of the clause’s text, as it does in modern cases; instead, it focused on an argu-
ment that federal regulation of interstate commerce was exclusive and supreme, or at
least preemptive.”® In this way, Gibbons demonstrates how the initial evolution of
dormant Commerce Clause theory was neither as quick nor as clear as the evolution
of ordinary Commerce Clause doctrine.

Confusion and indecision regarding state regulation of interstate commerce plagued
the Court for many years. Over time, it developed a test that was applied in search
of invalid state regulation of interstate commerce.*® That test found a violation of
the dormant Commerce Clause when state activity “directly” burdened interstate

*® Wickard v. Filburn, 317 U.S. 111 (1942).

5! United States v. Lopez, 514 U.S. 549 (1995).

52 Raich, 545 U.S. 1.

3 SeeFreeman v. Hewit, 329 U.S. 249, 252 (1946) (“In short, the Commerce Clause even
without implementing legislation by Congress is a limitation upon the power of the States.”
(citations omitted)), abrogated by Complete Auto Transit, Inc. v. Brady, 430 U.S. 274 (1977).

* Id.

%5 For an argument that dormant Commerce Clause theory remains the confused product
of a series of disjointed decisions, see Mark Tushnet, Rethinking the Dormant Commerce Clause,
1979 Wis. L. REv. 125, 126-30.

% 22 U.S. (9 Wheat.) 1 (1824).

57 See supra note 21.

58 E.g., Gibbons, 22 U.S. (9 Wheat.) at 210-22. “In every such case, the act of Congress,
or the treaty, is supreme; and the law of the State, though enacted in the exercise of powers
not controverted, must yield to it.” Id. at 211.

% See, e.g., Shafer v. Farmers Grain Co. of Embden, 268 U.S. 189 (1925) (prohibiting
regulation of wheat purchases within state for interstate shipment because it was a direct burden).
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commerce.® A refined version of that analysis can be found in the case of Di Santo
V. Pennsylvania.®' In that case, the Court considered a state law requiring a license
for businesses offering transportation tickets between Pennsylvania and foreign
countries.”? Although Di Santo did not concern commerce among multiple states in
America, it nevertheless portrayed the Court’s then-developed test, which found
state regulation invalid when its burden on interstate commerce was sufficiently
direct.%

Di Santo is also noteworthy in that it contains the seed for a shift in the Court’s
dormant Commerce Clause jurisprudence.* In this case, Justice Stone dissented and
rebuked the value of a test for directness in burden:

In this case the traditional test of the limit of state action by inquir-
ing whether the interference with commerce is direct or indirect
seems to me too mechanical, too uncertain in its application, and
too remote from actualities, to be of value. In thus making use of
the expressions, “direct” and “indirect interference” with com-
merce, we are doing little more than using labels to describe a
result rather than any trustworthy formula by which it is reached.*

Subsequent cases echoed that dissenting proclamation, but in those cases Justice
Stone wrote for the majority. One such case, Southern Pacific Co. v. Arizona ex rel.
Sullivan,% is now credited with extinguishing the direct burden test.” That case pro-
posed a rule allowing states to regulate interstate commerce that Congress was unable
to adequately address.® Although this new formulation sought to expressly address
the line between state and federal regulatory powers through judicial discretion, it did
not create a definite standard by which states might evaluate their actions.® Thus, the
confusion continued to some extent.

® Id

' 273 U.S. 34 (1927), abrogated by California v. Thompson, 313 U.S. 109 (1941).

2 Id. at 35.

$ Id. at 41.

¢ Di Santo also unambiguously rejected intent as a determinative factor when searching
for a violation of the dormant Commerce Clause, thereby further developing the applicable test.
Id. at 37 (“A state statute which by its necessary operation directly interferes with or burdens
foreign commerce is a prohibited regulation and invalid, regardless of the purpose with which
it was passed.”).

% Id. at 44 (Stone, J., dissenting).

% 325U.S. 761 (1945).

¢ See, e.g., Donald H. Regan, The Supreme Court and State Protectionism: Making Sense
of the Dormant Commerce Clause, 84 MICH. L.REv. 1091, 1183-84 (1986) (noting the impor-
tance of Southern Pacific in advocating a new test but questioning the actual implementation
of that test in subsequent cases).

% Southern Pacific, 325 U.S. 761.

® See Regan, supra note 67, at 1182-84 (noting the shortcomings of the Court’s bal-
ancing test).
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present a serious issue of authority when applying the definition of interstate commerce
found in some ordinary Commerce Clause cases. Clearly, such an all-encompassing
restriction on state regulatory authority undermines our federalist system of government
in a way too extreme even for today’s Supreme Court.

Furthermore, the two-tiered structure of dormant Commerce Clause jurispru-
dence established in Carbone'*' and Pike'** also makes little sense when carried over
to the ordinary Commerce Clause context. The analysis of the ordinary doctrine con-
tains only one of the two tiers—a search for discriminatory effect—and entirely avoids
any sort of additional balancing test for incidental effects. Indeed, the test for federal
authority of whether there is an aggregate economic effect found in Wickard,'> and
now Raich,'™ instead strongly suggests the complete unimportance of whether the
effect is incidental. In this way, the application of Raich’s doctrine as a reciprocal of
the doctrine in American Trucking again defies practical connection between the two.

Thus, although the majority in Raich argues its adherence to the Constitution’s
provision regarding interstate commerce,'® it enforces a definition of that term so ex-
pansive that including it in the Court’s dormant Commerce Clause doctrine is prac-
tically unthinkable. As another major inconsistency in the application of the Commerce
Clause, the noncorrelative definitions of each doctrine demonstrate how the Court’s
interpretations have gone awry. '

III. SUGGESTED REVISION FOR THE COURT’S COMMERCE CLAUSE DOCTRINES

Given the numerous problems of modern Commerce Clause cases outlined above,
both doctrines under the clause demand repair. The disjointed nature of the doctrines
stresses just how unsupported and muddled each of them is. The inconsistencies that
plague the Court’s current understanding of the Commerce Clause serve to emphasize
the problems that underlie both of the doctrines said to stem from its text. Needed
revision and the reasons for it are, therefore, somewhat self-evident. In short, the two
doctrines of the clause would both benefit greatly from a mutual curtailment that allows
their reciprocity to withstand critical scrutiny.

A. Ordinary Commerce Clause: Redefining “Interstate Commerce” and Adding a
Second Tier of Analysis

The Court should first revise its definition of interstate commerce to include only
regulation which creates a substantial effect,'* regardless of whether the regulation in

151 C & A Carbone, Inc. v. Town of Clarkstown, 511 U.S. 383, 389-90 (1994).

152 Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970).

133 Wickard v. Filburn, 317 U.S. 111, 127-29 (1942).

1% Gonzales v. Raich, 545 U.S. 1, 17-19 (2005).

155 1d. at 25-26.

156 E.g., United States v. Morrison, 529 U.S. 598, 611 (2000); United States v. Lopez, 514
U.S. 549, 556-57 (1995).
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question falls into a larger scheme. This would be possible through a reading of the im-
mediate precedent leading up to Raich that differs from the majority’s interpretation
in that case.'”’ Ideally, this revision would produce an analysis that looks very similar
to that of the Lopez and Morrison cases.'® The most direct and effective way of
achieving that revision, therefore, is to overturn Raich outright. There seems no other
way of completely removing the residual confusion and potential abuse of precedent
in the future.'

In ordinary Commerce Clause cases in which regulation of an intrastate activity
is only a part of greater regulation of a different matter, a balancing of federal and state
interests is the clearest way to determine which entity has power, as opposed to a per
se exception to state authority within the definition of Commerce Clause powers.'®
The addition of this balancing test would also serve as a counterpart to the second tier
of analysis in recent dormant Commerce Clause cases,'®' thus eliminating another
incongruence between the two reciprocal doctrines.'®

A revised understanding of interstate commerce in the Court’s ordinary Commerce
Clause jurisprudence would resolve a major inconsistency between it and its sister
doctrine. A requirement of substantial effect more closely resembles the already con-
fined subject matter of the dormant Commerce Clause.'® In this way, a reciprocal
requirement that state regulation be allowed if it does not substantially affect inter-
state commerce fits well within established precedent.'®® Such coherence would re-
solve current confusion over the ordinary Commerce Clause doctrine and restore

57 Raich, 545 U.S. 1.

18 The obvious problem with this approach is a conflict with stare decisis. The reasoning
behind that principle, however, concemns the need for consistency in the Court’s decisions
in order to establish its authority as a reliable source of law. See, e.g., Planned Parenthood
of Se. Pa. v. Casey, 505 U.S. 833, 854 (1992) (noting further that “the rule of stare decisis
is not an ‘inexorable command’”). Raich already disserves any authority derived from the
Court’s consistency to such an extent that reversal of that case would arguably negate any
detriment to stare decisis, if not outweigh it.

139 The pitfalls of attempts to revise doctrine through distinguishment can be found in
this Note. For instance, the Court attempted to limit the meaning of “commerce” in Hammer,
but that attempt failed when the decision was expressly overruled in Darby. See supra notes
27-28 and accompanying text. Likewise, Lopez and Morrison attempted to restrict congres-
sional authority once more, see supra notes 34-35, but failed because they did not expressly
overrule past precedent, leaving it to be adopted again in the future. See supra notes 4344
and accompanying text.

' The design of such a per se rule, excepting the state’s typical power to regulate matters
within its bounds, seems to be what allowed the majority in Raich to provide the regulation
in question with blanket protection from more intense scrutiny. Raich, 545 U.S. at 22.

161 See, e.g.,C & A Carbone, Inc. v. Town of Clarkstown, 511 U.S. 383, 389 (1994); Pike
v. Bruce Church, Inc., 397 U.S. 137, 142 (1970).

12 See supra text accompanying notes 137-40.

13 See supra Part IB.1.

164 See supra Part 1.B.
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from endangerment the virtues of federalism.'®® A substantial effect test would also
bring the doctrine into a stricter adherence to the Constitution’s text and provide a
clearer meaning and enhanced reliability to precedent in this context.'s

B. Dormant Commerce Clause: Removing the Analysis of Protectionism

The fallacy contained in modern dormant Commerce Clause doctrine also calls for
revision.'”” Quite simply, the Court should refrain from any analysis of state protec-
tionism and should instead ask only whether the states are regulating interstate com-
merce. In essence, this revision would resemble a return to earlier cases in which the
Court considered only whether regulation created a direct burden.'® The best approach
to this revision is to adopt a test for substantial economic effect, as this type of test has
been applied successfully in past cases regarding the ordinary Commerce Clause.'®
It also would correspond directly to revisions of that doctrine suggested above.

Removing the protectionism focus would further resolve the inconsistencies con-
tained in the law of the Commerce Clause.' This revision would simultaneously
return the dormant Commerce Clause doctrine to firmer constitutional ground and
allow all inferences of reciprocal reasoning to apply in ordinary Commerce Clause
cases."”' The per se invalidity of all substantial state regulation of interstate commerce
also would likely keep satisfied the many scholars that support guards against protec-
tionist measures,'” as these measures would still be encompassed within the greater
reach of a per se rule. These authors might argue states’ regulation of interstate com-
merce that serves their benefit without harming others would be wrongly invalidated
by this revision of doctrine.'” However, the enhanced reliability and clarity in
decision-making outweighs this risk, especially when considering that the revision’s

165 See supra Part 1.A 2.

1% See supra Part 1.A.2. In this vein, a clear overruling of certain arguments in Raich again
would create more definite and desirable guidelines for future cases than would yet another
attempt to distinguish. See supra note 159.

167 See supra Part IL.B.

188 F.g.,DiSanto v. Pennsylvania, 273 U.S. 34, 37 (1927). Although there may be some merit
to the arguments of Justice Stone that a test for directness is too vague to enforce, see supra
note 65 and accompanying text, if rephrased in terms of substantial effect, courts would find
application of the rule less problematic. See supra note 164 and accompanying text.

19 E.g., United States v. Morrison, 529 U.S. 598, 611 (2000); United States v. Lopez, 514
U.S. 549, 556-57 (1995). After all, applying the law to such fact-specific determinations of sub-
stantiality is a primary function of the courts, and in this situation, they could at least perform
that function with the firm backing of reliable precedent and constitutional text.

1 See supra Part I1.C.

"' See supra Part IL.B.

1”2 See, e.g., Regan, supra note 67, at 1143 (“Proponents of motive review [within the
Court’s dormant Commerce Clause analysis] now argue nearly unopposed.”).

13 See Heinzerling, supra note 71, at 275 (arguing that, on the whole, “the nondiscrimi-
nation principle serves none of the objectives commonly cited in favor of it”).
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true effect is only to ensure that Congress, not the states, has the power to implement
such beneficial regulation.

C. Shared Benefits of Revision

The combined effect of this revision with that of the ordinary Commerce Clause
doctrine would be to afford each individual doctrine enhanced reliability through a
firmer footing in precedent and the text of the Constitution. To that end, it would also
free their mutual existence from the inconsistency that currently sabotages their
reasoned application.'* In restricting itself to a more literal interpretation of the
clause’s text, the Court would also protect against its own tendency to complicate and
obscure established analysis to achieve outcomes it may deem desirable.'” Desirable
outcomes deserve less tenuous reasoning and more solid support in our Constitution’s
text than the Commerce Clause often provides.'™

A final benefit of revision worth considering is the resulting simplification that
would occur in subsequent doctrinal analysis. In returning both doctrines to the single
question of whether an action substantially affects interstate commerce, the suggested
revision provides a bright-line rule and makes the judicial system more transparent to
the public.'” Such transparency in turn would decrease litigation rooted in Commerce
Clause arguments, and state and federal governments could more easily take necessary

17 See supra Part I1.C. This inconsistency is arguably the primary problem with the two
doctrines because it makes the Court’s fabrications most visible and so contradicts the negative
implications that are fundamental to the entire dormant Commerce Clause doctrine.

173 Again, Raich arguably serves as one of the most recent and blatant examples of this “ends
justify the means” reasoning. See supra note 109. Applying the suggested revisions to the
analysis of that case would demand a different outcome in the name of preserving federalism;
yet these revisions maintain the important constitutional check against state-sponsored pro-
tectionist measures.

176 It goes without saying that the outcomes of cases such as Heart of Atlanta Motel, Inc.
v. United States, 379 U.S. 241 (1964), and Katzenbach v. McClung, 379 U.S. 294 (1964),
were ultimately just and necessary. To focus on the favorable results those decisions created,
however, is to ignore the parity of negative outcomes that also potentially follows from such
loose interpretation of the Constitution. See, e.g., William N. Eskridge, Ir., The New Textualism,
37 UCLAL.REv. 621, 674 (1990) (“A focus on the text alone, it is argued, is a more concrete
inquiry which will better constrain the tendency of judges to substitute their will for that of
Congress.”). For instance, the same over-inclusive view conceivably might also allow the
Court to approve federal Jim Crow laws in the name of interstate commerce regulation—-an
abominable outcome. Tightening the Court’s interpretation of the Commerce Clause thus nets
a zero effect on equitable considerations while preserving the principles of federalism, and it
simultaneously empowers the court by strengthening its reliance on precedent. See supra note
110 and accompanying text.

177 This broadly applicable test would further quell scholarly criticism over the great vari-
ation in analyses applied under each doctrine from one case to the next. See, e.g., Tushnet,
supra note 55, at 126-30.
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steps to remain within the powers prescribed them through the Commerce Clause,
independent of judicial guidance.'”™®

CONCLUSION

This Note has demonstrated how Raich and American Trucking contain impor-
tant implications for the meaning of their respective Commerce Clause doctrines.'”
Whereas Raich represents the revival of a doctrine cemented in historic precedent,
American Trucking serves as a continuation of a current doctrinal trend.'®' In these
representative functions, each case demonstrates fallacy within the dormant and ordi-
nary Commerce Clause doctrines.'® The cases demonstrate contradiction in precedent,
analytical formulations that are overly complex and variable, and a lack of firm and
consistent support for the reasoning they implement.'®*> A comparison of the cases
further clarifies the problems in their doctrines, and it reveals that they are to some
degree a fabrication of the Court because their reasoning cannot be mutually applied
through the Court’s purported theory of reciprocity.'®

The Supreme Court should revise the “reciprocal” doctrines of the Commerce
Clause and tailor them so that they do in fact relate in such a manner.'® This effort
would not only clarify the Supreme Court’s analysis and create precedent it might
easily follow but also return the Court to guidelines that more closely adhere to the
meaning of our Constitution’s text.'®® The principles of federalism are worth defend-
ing,'®” and revisions of the Commerce Clause doctrines such as those suggested in
this Note are necessary to their survival.

180

' To some extent, transparency in any Supreme Court doctrine will be difficult to achieve
if only for the reason that the Court must interpret provisions of a document over 200 years
old into to the law of modern American society. Yet, this difficulty only furthers the need for
revisions such as those suggested in this Note, as any clarification of the Constitution’s law
is a valuable aid.

' See supra Part 1.

180 See supra Part L.A.2.

181 See supra Part 1.B.2.

182 See supra Part I1.A-B.

183 See supra Part I.A-B,

188 See supra Part I1.C.

185 See supra Part I11.

18 See supra Part II1.

187 See supra note 118 and accompanying text.



