

















18. See, e.g., Norfolk & W. Ry, v. Gilliam, 211 Va. 542, 178
S.E.2d 499 (1971), Chesapeake & O. Ry. v. Pulliam. 185 Va. 908,
916, 41 S.E.2d 54, 58 (1947). Dean Wade uses this provision to
identify Virginia as a contributory negligence state that has a
statute “applying comparative negligence in a limited area.”
Wade, Comparative Negligence—Its Development in the United
States and Its Present Status in Louisiana, 40 Ta. 1.. Rev. 299,
306 (1980).

19. Pearson, Apportionment of Losses Under Comparative
Fault Laws—An Analysis of the Alternatives, 40 La. T.. Rev.
343, 353 (1980).

20. The bill's reference to “other parties” is unnecessarily
ambiguous. See Pearson supra note 19, at 355-57. See also Brad-
ley v. Appalachian Power Co., 256 S.E.2d 879, 885 (W.Va. 1979),
holding that “a party is not barred from recovering damages in
a tort action so long as his negligence or fault does not equal or
exceed the combined negligence or fault of the other parties
tnvolved in the accident,” (emphasis added), noted in Cady,
Alas and Alack, Modified Comparative Negligence Comes to
West Virginia, 82 W.Va. L. Rev. 473, 485 n.64 (1980). Consider a
3-car accident, in which Driver A is 357 negligent, B is 40'%
negligent, and C is 25" negligent. If A sues B and C, the pro-
posed statute would permit A to recover 657 of his damages,
despite the fact that A's negligence is greater than that of one of
the defendants. However, suppose A is unable to obtain jurisdic-
tion over B, and proceeds to trial solely against C. If the rele-
vant language is interpreted to mean “persons involved in the
accident,” A’s recovery would not be barred, although the court
would face the problems associated with determining the pro-
portion of fault properly attributable to a person who is not a
party to the action. See Chamallas, Comparative Fault and
Multiple Party Litigation in Louisiana: A Sampling of the Prob-
lems, 40 La. .. Rev, 373, 389-91 (1980). If, on the other hand, the
langauge means “parties (defendant) to the lawsuit,” then A's

recovery would be barred.

21. For example, a plaintiff’s conduct may be contributorily
negligent but only equal to the negligence of the defendant, so
that plaintiff’s recovery would not be barred. As long as failure
to mitigate damages is different from the contributory negli-
gence defense, one could imagine a case in which this hypothe-
tical plaintiff whose recovery is not barred by contributory negli-
gence may end up with a recovery of less than H0% of his
damages, after a reduction for failure to mitigate is added to the
507 reduction under the comparative negligence provision. The
problem does not arise in a contributory negligence jurisdiction,
because once the contributory negligence defense applies, plain-
tiff’s recovery is totally barred, leaving no recovery on which
the failure to mitigate defense would operate.

22. D. Dobbs, Handbook on the Law of Remedies 1858 (1973);
Prosser & Keeton on the Law of Torts 45859 (5th ed, [984),
Justice Poff’s separate opinion notes the correct terminology.
See 226 Va. at 4114, 309 S.E.2d at 318,

23, See Restatement (Second) of Torts §918 (1977).

24, Id.

25. The key distinction is between negligence as a cause of
aclion and negligence as a way of characterizing conduct. See
W. Prosser, J. Wade & V. Schwartz, Cases and Materials on
Torts 144 (Tth ed. 1982). See also Locke v. Johns-Manuville Corp.,
221 Va. b1, 275 5. E.2d 900 (1981), Gray v. American Radiator &
Standard Sanitary Corp. 22 111, 2d 432, 436, 176 N.E.2d 761, 763
{1961): “To be tortious an act must cause injury. The concept of
injury is an inseparable part of the phrase.”

26, Prosser, supro note 22, at 458-54.

27, Id. at 4549,

28 Id. at 346,

29. See supra notes 13-15 and accompanying text,

30. Dobbs, supra note 22, at Hhil.
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