










just as was the casp under the contributory negliJ;{ence 
�d�e�f�e�n�s�e �/�~�'� any choice between the competing assump­
tions about when metastasis occurred would be arhi­
trary. As with contributory negligence, the defendant, 
as the party who bears the burden of proving that 
damages were avoidahle,'11l must have the issue 
decided against him as a matter of law in this situa­
tion where the competing assumptions are equally 
prohahle. 

Conclusion 

This article has focused on the technical flaws In 

the Supreme Court's consideration of defenses based 
on the plaintiffs conduct in Lawrenc(' v. Wirth. As 
demonstrated above, the facts relied on by the Court 
do not call for the submission of plaintiffs conduct 
defenses to the jury. The significance of the Court's 
decision, however, extends beyond the doctrinal criti­
cism of the Court's treatment of contributory negli­
gence and mitigation of damages. 

When dealing with a basis of liability such as neg­
ligence, in which community attitudes about proper 
conduct and appropriate compensation are legiti­
mately expressed through a jury's setting and apply­
inJ;{ a J;{eneral standard of reasonahle care, appellate 
courts have a special ohligation to display clarity, 
consistency and coherence. Those attributes are neces­
sary if the assignment of decisionmaking responsibil­
ity to the community representatives on the jury is 
both to work and to he seen to work. The perception of 
proper functioning may be just as important as the 
functioning itself, for without that perception, the 
legitimacy of the body of tort rules, if not of the legal 
system itself, is put in jeopardy. 

Juries should be free to allocate losses within a 
framework of legal rules that clarify rather than oh­
scure the range of the jury's prerogative and the pol­
icy implications of the competing decisions. If the 
total bar to recovery contemplated by a contributory 
neJ;{lig-ence rule is no longer consistent with the fair­
ness and efficiency goals oftort law, the proper course 
of action is for the court or the legislature to modify or 
replace the rule. 

Decisions such as Lawrence may have the pallia­
tive effect of relieving some of the tension between the 
results that a questionable rule requires and those the 
decisionmakers want. The harsh recovery-barring 
effect of the contributory negligence rule is avoided 
through a narrowing construction of its applicability, 
while the comparative features of the obvious substi­
tute rule of comparative negligence are injected into 
the decision under the cover of a mitigation of dam­
ages instruction to the jury. But that relief of tension 
may be accomplished at a substantial cost to the legal 

profession, tryinJ;{ to understand the leJ;{al rules that 
will govern a particular case, and to the public, which 
ought to perceive that acceptable results can be 
achieved because of the rules, rather than in spite of 
the rules. 

FOOTI\OTES 

I. House Hill No. 107 provides: 
He it enacted by the General Assembly uf Virginia: 
I. That the code uf Virginia is amended by adding in 

Article :1 uf Chapter :) uf Title R.O l a sectiun numbered 
R.0l·44.2 as follows: 

§R.01·44.2. Contrihutory negligence nut bar to re· 
covery.-Tn all actions brought hereafter for persunal 
injury , wrongful death or property damage, the f<let thHt 
the persun injured ur killed, or the owner of the damaged 
property ur person having contrul uver the pruperty, may 
hHve bCl'n guilty of contributory negligence shHll nut bar 
recovery, but the damages shall be diminished in propur· 
tion tu the amuunt uf negligence attribuwble to such per· 
sons. Huwever, such person shall recuver only if such per· 
son's negligence i:,; not greater than the combined negli· 
gence of <lll other parties. 

Assumption of risk may still be asserted as a defense 
where a perl"on fully underMands <l risk of harm to �h�i�m�~�e�l�f� 

or his property caused by another's negligent conduct and 
who nevertheless voluntarily chuuses to accept th<lt risk. 

2. 226 Va. 40R, ::l09 S.E.2d :11" �(�l�~�K�:�\�l�.� 

:l. /d . at 410·12, :-109 S. E.2d at :1l6·17. 
4. ld. at 412, :109 S.E.20 at :-117 (emphasis in original). 
:1. Chf'sapeake & O. Ry. Co. v. But.ier, 179 Va. 609, 20 S.E.2d 

;,16 (1942). 
n. R. Summcrs. Lon L. Fullpr �l�I�2�(�1�9�~�H�)�.� 

7. 21k Va. 1005,24:1 S.K2d 210 (l97R). 
R. 2 1·1 Va. fi92, 202 S.E.2d R74, cert. delliNf. 41 �~�J� U.S. H.'i9 

(I n74) 
�~� . .'Icc. (".g .. Stl"l 'e llS v . Ford Molor ('I) .. 220 Va. 41 �~�'�>�.� �:�~�O�~� 

S. E.2d :119 (l91'\:\), decided the same day as Lau'r{'lln'. in which 
the Court held that the ability uf reasun<lble persons to rl'ach 
different cunclusions from the evidence concerning an Hssump· 
tioo uf risk defense precluded the trial court from deciding that 
issue flS fl matttRr oflaw. See a/so VEPCO v. Willesell. 22;' Va. 
4;')9, :10:3 S.F:.2d 1\nR �(�\�9�1�\�~�i�)�,� holding that plaintiffs decedent's 
cunduct could nut be ruled cuntributury neg-ligencl' as a matter 
of law. 

10. SI'I'. e.R., Whitfipld v. Dunll, 202 Va. 172, 117 S.E.2r! :)7:\ 
(1961). 

I!. Rpliab/c Slores Corp. v. Morsh. 21H Va. 100.').1007.24:1 
S.K2d 219,221 (1971'\) 

12. S'ep 226 Va. at 411, :109 S.F:.2d at :116. 
I:l. Id. 
14. Defendant might argue that during this period plaintiff 

W<lS unreasonable in not obtaining H secund opinion. That the 
Supreme Court W<lS nut operating on that premise is apparent 
from the Court's handling of the concurrent negligence iAsue. 1 f 
a failure tu obtain <l second opiniun is to be considered negligent 
on the part of the pl<lintiff, that failure did concur, at least in 
part, with the Hlleged negligence of the defendant between the 
Rurgery and the remov<ll of the sutures. �T�h�u�~� it is not until the 
October discovery of the enlarged lump that plnintiffs conduct 
can first he considered unreasonable. 

I;l. S"" Burks v. Webb. 199 Va. 296, 99 S.E.:hl 6R:l (19!17). 
IIi. 226 Va. at 412· 1:1, :109 S.E.2d at ::I17·IH. 
17. Va. Codd 56-416 (1981) 

15 



IH . .'ieI'. ('./-I .. lllarf"lk & Hi. Ry. v. Gilliam. 211 Va. ;)42. 17S 
S. E.2d 499 (1971 l: Chesapeake & 0. fl.Y. v. Pulliam. I W, Va. 901-\, 
f116. ~I S.E.2d :),1, ;')1-\ (1947). Dean Wade uses this provision to 
identify Virginia a>:; a enntributory negligence Atate that has a 
statute "applying comparative negligence in a limited area." 
Wade. Camparatiup Nej{lij{enc('-Its Del'eiopmenl in (he United 
.'itatl's and Its P,,'s('nt Status in Louisiana. ·10 r ~'1. 1,. Rev. 2~)9, 
;lO6 ( 19HO). 

19. Pears()n, Apportionment "f rasses Undn ('amparatil'e 
Fuult Laws-An Analysis af the Alternatil'ps. 40 La. L. Rev. 
:3·1:l, :lfi:3 (I ~)SO 1 

20. The bill's reference to "other parties" is unnecessarily 
ambiguous. See Pearson supra note 19, at ::l55-57. See also Brad­
Ipy v. Appalachian Pou.." Cn .. 256 S.E.2d 879,885 (W.Va. 1979), 
holding that "a party is not barred from recovering damages in 
a tort action so long as his negligence or fault does not equal or 
exceed th(' combined negligen('e or fault of th" other parties 
inuolued in the accident." (emphasis added), noted in Cady, 
Alas and Alack, Modified Comparative Nef:[lif:[f'nce Comes to 
West Virginia, S2 W.Va. L. Rev. 473, 4S5 n.64 (19S0). Consider a 
J--car accident, in which Driver A is 35% negligent, R is 40% 
negligent, and C is 25% negligent. If A sues Band C, the pro­
posed statute would permit A to recover fifi% of his damages, 
despite the fact that A's negligence is greater than that of one of 
the defendants. However, suppose A is unable to obtain jurisdic­
tion over H. <lnd proceed1i to trial solely against C. If the rele· 
vant language is interpreted to mean "persons involved in the 
accident," A's recovery would not be barred, although the court 
would face the problems associated with determining the pro­
portion of fault properly attributable to a person who is not a 
party to the action. See Chamallas, Comparative Fault and 
Multipl(' p(lrty l.itij{(ltion jnl,ouisian(l: A Samplinj{ uf the Proh· 
lems. 40 La. L. Rev. ::l7::J, 389·91 (191-\0). Tf, on the other hand, the 
langauge means "parties (defendant) to the lawsuit," then A's 
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recovery would be harred. 
21. For example, a plaintiffs conduct may he ('ontrihutorily 

negligent but only equal to the negligence of the defendant, so 
that plaintiffs recovery woold not be bHrred. As long as failure 
to mitigate damages is different from the contrihutory negli­
gence defenRe, one could imagine a caRe in whkh this hypothe­
tical plaintiffwho~e recovery is not barred by contributory negli· 
gence may end up with a recovery of less than PiO'll, of his 
damages, after a reduction for failure to mitigate is added to the 
5()')'o reduction under the comparative negligence provision. The 
problem does not arise in a contributory negligence jurisdiction, 
because once the contributory nf'gligence defense applies, plain­
tiffs recovery is totHlIy harred, leaving no recovery on which 
the failure to mitigate defense would operate. 

22. D. Dobbs, Handbook on the Law of H.emedies IRR (197:1); 
Prosser & Keeton on the Law of Torts 4!)S-fi9 Uith ed. 1')R4). 
Justicp Poffs spparHte opini()n notes thp ('orred tnminolog-y. 
S('(' 22fi Va. at -I H. :;09 S.E.2d at :llS. 

2:3. Se(' Restatement (Second) of Torts ~91 S ( I ~177). 
24. ld. 
25. The key distinction is hdween l1t'glig-ence as a cause of 

action and negligenc(' as a way ()f characterizing conduct. See 
W. Prosser, J. Wadr & V. Schwartz, Cases and Materials on 
Torts 144 (7th ed. 19H2). Sec also Locilc v. Johns ·;\I!ant·i ll(, Corp., 
221 Va. (:)f'>1, 27fi S. E.2d 900 (19H I); Gnzy v. American Radiatur & 
Standurd Sanitary Corp. 22 lB. 2d 4:)2. 4:16. 176 .\I.E.2d 76 1. 763 
(J 961): "To be tortious an act must cause injury. The c()ncept of 
injury is an inReparahle part of the phras('." 

26. Prosser, supra note 22, at 4;,H-;"J. 
27. ld. at ·1:,9. 
2R Id. at :W,. 
29. ,""I' supra notes 1 :1-1" and accomp<lnying t<'xt. 
:10. Dobbs, 811pra now 22, nt ;)S l. 


