William & Mary Business Law Review
Volume 7 (2016)
Issue 2

Article 5

March 2016

Do Teacher Pay for Performance Schemes Advance American
Education? What Education and Business Can Learn from Each
Other in the Education Reform Movement
Devin R. Bates

Follow this and additional works at: https://scholarship.law.wm.edu/wmblr
Part of the Benefits and Compensation Commons, and the Education Law Commons

Repository Citation
Devin R. Bates, Do Teacher Pay for Performance Schemes Advance American Education? What
Education and Business Can Learn from Each Other in the Education Reform Movement, 7 Wm.
& Mary Bus. L. Rev. 547 (2016), https://scholarship.law.wm.edu/wmblr/vol7/iss2/5
Copyright c 2016 by the authors. This article is brought to you by the William & Mary Law School Scholarship
Repository.
https://scholarship.law.wm.edu/wmblr

DO TEACHER PAY FOR PERFORMANCE
SCHEMES ADVANCE AMERICAN EDUCATION?
WHAT EDUCATION AND BUSINESS CAN LEARN
FROM EACH OTHER IN THE EDUCATION
REFORM MOVEMENT
DEVIN R. BATES*
ABSTRACT
States are quickly moving away from the uniform salary
schedule used to compensate teachers and are instead implementing various forms of Pay for Performance. While Pay for Performance compensation schemes have proved effective in some areas
of business, they are not uniformly applicable and are ill-suited to
education reform. By outlining recent developments in this area of
the law and by reviewing the justifications for Pay for Performance
schemes, this Note shows what education can learn from business
and what business can learn from education. Ultimately, it is in
the self-interest of businesses to oppose the implementation of Pay
for Performance schemes when used to compensate teachers.

* Theaut
horisa J.D. Candidateand GraduateResearch Fellow atWilliam
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INTRODUCTION
President Barack Obam a has called teachers nation builders.1 He charged young people:Ifyou want to m ake a differencein thelifeofournation;ifyou wanttom akea differencein
the life ofa child becom e a teacher. Your country needs you.2
While strong politicalrhetoric supports the idea thatteachers
build our nation, genuine reform has proved elusive and the
education system is failing.3 A person
s outcom e can be determ ined based upon the zip code in which they are born.4 United
States school system s trail their international counterparts.5
This situation is problem atic for the United States econom y6
because education is a well-recognized pathway to econom ic
developm ent.7
Recognizingtheneed toim proveeducationaloutcom es, federal
initiativessuch asNoChildLeftBehind(NCLB)8 and Racetothe

1 Presi
dentBarack Obam a, Rem arksbythePresidentin theStateofUnion
Address(Jan. 25, 2011), transcriptavailableathttp://www.whitehouse.gov/the
-press-office/2011/01/25/rem arks-president-state-union-address [https://perm a
.cc/8QLL-HBKB].
2 Id.
3 See DANA K ELLY ET AL., NAT
L CTR. FOR EDUC. STATISTICS, U.S. DEP
T
OF EDUC ., P ERFORMANCE OF U.S. 15-Y EAR -O LD S TUDENTS IN MATHEMAT ICS , SCIENCE, AND READING LITERACY IN AN INTERNATIONAL CONTEXT 14
19 (2002), https://nces.ed.gov/pubs2014/2014024rev.pdf [https://perm a.cc/MX
J5-XLGE].
4 See Arne Duncan, Sec
y ofEduc., U.S. Dep
tofEduc., Rem arks:The New
Spotlighton Am erica
s Opportunity Gaps(Mar. 21, 2014), http://www.ed.gov
/news/speeches/new-spotlight-am ericas-opportunity-gaps [https://perm a.cc/BU
L4-97GH](the everyday educationalexperience for far too m any students of
color, studentswith disabilities, and English [Language]Learnersfallsshortof
m eeting the Am erican prom ise thatifyou work hard and study hard, you will
havea fairshottosucceed.).
5 See id.
6 See di
scussion infra PartIV.
7 See Jonat
han C. Augustine, The Interest Convergence of Education
Reform and Economic Development: A Response to The State of our Unions,
51 U. LOUISVILLE L. REV. 407, 40910 (2013)([T]he United Statestwo m ajor politicalparties em brace education reform as a pathway to econom ic
developm ent.).
8 No Chi
ld LeftBehind Act, 20 U.S.C. §§ 63017941 (2006).
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Top (RTT)9 have pursued reform . Atthe state and locallevels,
statelegislaturesand schooldistrictshavechanged m anypolicies,
m ostnotably theirsystem sforteacherevaluation and com pensation. An em ergingtrendhasbeen com pensatingteachersaccording
to Pay for Perform ance plans a form ofm erit pay whereby
teachercom pensation istied tostudentoutcom es.10 Pay forPerform ance schem es are spreading,11 and the m ethod ofteacher
com pensation hasbecom e a rapidly changing area ofstate education law.12
Whileeducatorsand policy m akersareadopting Pay forPerform anceschem esin theclassroom , sim ilarsystem sarealready
wellestablished in thebusinesscom m unity.13 ThisNoteseeksto
bridgethegap between educatorsand businesspeopleby applying lessons learned in the business world to the area ofeducation and suggesting what the business com m unity can learn
from education
s relatively recent foray into innovative pay
structures. Learning in thiscontextiscritical, ascostly failures
abound.14
Am erican Recovery and Reinvestm ent Actof2009, Pub. L. No. 111-5,
123 Stat. 115 (2009).
10 See Lara K. Om ps, Not
e, Holding Teachers Accountable and Rewarding
Those Who Perform: Evaluating A Performance-Based Pay System for West
Virginia, 114W. VA. L. REV. 1053, 1065 (2012)(pointing outthatboth the federalgovernm entand som estategovernm entsarem ovingtowardsperform ancebased pay system s).
11
See NAT
L COUNCIL ON TEACHER QUALITY, POLICY ISSUE:
COMPENSATION PAY SCALES AND PERFORMANCE PAY [hereinafter NCTQ
PERFORMANCE PAY], http:
//www.nctq.org/statePolicy/2015/statePolicyIssues.do#2
[https://perm a.cc/H7VU-JCFS](identifying sixteen states thatsupportsom e
sortofperform ancepay).
12 See Pr
eston C. Green III etal., The Legal and Policy Implications of ValueAdded Teacher Assessment Policies, 2012 B.Y.U. EDUC. & L.J. 1, 2 (2012)(At
thetim eofsubm ission ofthisarticle, only a handfulofstateshad taken such
bold steps. But, bythetim eofourfinaledits, 18 stateshad overhauled teacher
evaluation requirem entswith 14 requiring thatatleast40% ofteacherevaluation consistofstudentperform ancem easures.).
13 See Sales Commissions, REFERENCE FOR BUSINESS, ht
tp://www.reference
forbusiness.com /sm all/Qu-Sm /Sales-Com m issions.htm l[https://perm a.cc/YLM8
-EXZQ].
14 See, e.g., Lynn St
out, Pay for Performance pitfalls: a cheating scandal in
Atlanta reveals the dark side of offering incentives, L.A. TIMES (Apr. 12, 2013),
http://articles.latim es.com /2013/apr/12/opinion/la-oe-stout-atlanta-teachers-in
9
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ThisNotearguesthatPayforPerform ancesystem sbased on
student test scores are ill-suited for education. Instead, this
Note highlights how teacher com pensation can be adjusted to
better m eet educationalneeds. Part I willbriefly outline how
teachers are traditionally com pensated and how thatsystem is
now outdated. PartII willexam ine the differentstate statutory
approachesto com pensating teachers. PartIII willexam ine the
assum ptionsupon which Pay forPerform anceschem esrely, and
willargue thatPay forPerform ance system sare nottheproper
waytoim proveeducationaloutcom es. Finally, PartIV willhighlight viable alternatives and show what business can learn
from education.
I. THE TRADITIONAL UNIFORM SALARY SCHEDULE
Form ostofthepastcentury, teachershavebeen com pensated
accordingtorigidandintenselyuniform salaryschedules.15 These
salary schedules are often dictated by state governm ents, thus
lim itinglocalschooldistrictcontrol.16 Thescheduledeterm inesa
teacher
ssalary based on the num berofyearsteaching, providing
enhancem entsforadditionalcertifications, additionalduties, and
additionaldegreesearned.17 Thesesinglesalarypayschedulesonly
allow forsalariesto be setby prescribed am ountssetby factors
listedin thestatute.18 Thesalaryincreasesarem inim alanddonot
take teacher perform ance or student outcom es into account.19
centives-20130412 [https://perm a.cc/R3AX-R27P] ([The] Atlanta cheating
scandalillustrates the dangers ofthe m odern infatuation with incentives and
what
scalled 
Pay forPerform ance.
).
15 See Om ps, supra not
e10, at1057.
16 See di
scussion infra PartII.
17 E.g., TEX. EDUC. CODE ANN. § 21.402 (
West2015)(Exceptas provided
by [thegrandfatherclause], a schooldistrictm ustpay each classroom teacher,
full-tim e librarian, full-tim e schoolcounselor ... notless than the m inim um
m onthly salary, based on the em ployee
s level of experience in addition to
otherfactors, asdeterm ined by com m issionerrule, determ ined by thefollowing form ula.).
18 Id.
19 See OHIO REV. CODE ANN. §3317.13 (
West2015):
(C)Minim um salaries exclusive ofretirem entand sick leave
forteachersshallbeasfollows:
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The factors upon which each state bases the salary schedule
vary slightly, butthegeneralrigidity tothesystem isrelatively
uniform .20 Attim esthesesinglesalary pay scheduleshavebeen
challenged, but courts strictly interpret the schedules to preserveuniform ity.21

YEARS OF
SERVICE

TEACHERS

TEACHERS

WITH LESS

WITH A

THAN

BACHELOR
S
DEGREE

BACHELOR
S
DEGREE

0
1
2
3
4
5
6
7
8
9
10
11

Per
Cent
86.5
90.0
93.5
97.0
100.5
104.0
104.0
104.0
104.0
104.0
104.0
104.0

Dollar Per
Am ountCent
17,300 100.0
18,000 103.8
18,700 107.6
19,400 111.4
20,100 115.2
20,800 119.0
20,800 122.8
20,800 126.6
20,800 130.4
20,800 134.2
20,800 138.0
20,800 141.8

TEACHERS WITH TEACHERS WITH
FIVE
A MASTER
S
YEARS OF
DEGREE OR
TRAINING,
HIGHER
BUT NO

MASTER
S
DEGREE
Dollar Per
Dollar Per
Am ountCent Am ountCent
20,000 103.8
20,760 109.5
20,760 108.1
21.620 114.3
21,520 112.4 22,480 119.1
22,280 116.7
23,340 123.9
23,040 121.0
24,200 128.7
23,800 125.3
25,060 133.5
24,560 129.6
25,920 138.3
25,320 133.9
26,780 143.1
26,080 138.2
27,640 147.9
26,840 142.5
28,500 152.7
27,600 146.8
29,360 157.5
28,360 151.1
30,200 162.3

Dollar
Am ount
21,900
22,860
23,820
24,780
25,740
26,700
27,660
28,620
29,580
30,540
31,500
32,460

20 Compare GA. CODE ANN. § 20-2-212 (
West2015)(requiring additional
com pensation forteacherswhoobtain advanced degrees), with LA. REV. STAT.
ANN. § 17:418 (West2015)(leaving the issue ofadditionalcom pensation for
teacherswhoobtain advanced degreesup tolocaldiscretion), and FLA. STAT.
ANN. §1012.22 (West2015)(requiringthatadvanced degreescannotbeusedin
settingthesalaryscheduleunlesstheadvanced degreeisin thearea thatthe
teacheris certified to teach), and Stephanie Banchero & Meredith Rutland,
North Carolina Ends Pay Boosts for Teacher Masters Degrees, WALL ST. J.
(July 26, 2013, 8:38 PM), http://online.wsj.com /articles/SB1000142412788732
3971204578630312785220612 [https://perm a.cc/8TBB-E5FE](highlightingthat
North Carolina was the first state to prohibit schools from com pensating
teachersm oreforobtainingadvanced degrees).
21 See, e.g., Bd. ofEduc. Tyl
erv. White, 605 S.E.2d 814, 819 (W. Va. 2004)
(Once a county board ofeducation pays additionalcom pensation to certain
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Uniform salaryschedulesaresubjecttocriticism , nam elythat
the system sm ain considerations experience, graduate coursework, and degrees are not accurate predictors of successful
teachers.22 Research by the NationalBureau ofEconom ic Research doesnotconnectadvanced degreeswith effectiveteaching,
and m any excellentteachersobtained only a bachelor
sdegree.23
Buta recentquantitativestudy on thelong-term effectofteachersconducted by three researchers two from Harvard and one
from Colum bia proves that teacher quality has a substantial
im pacton studentoutcom es.24 Thisresearch hassparked debate,
however, and detractors m aintain thatm easuring the effectof
any one teacher is an im possible task.25 Regardless ofwhether
the precise im pactofone teacher can accurately be m easured,
theoverarchingconcern isthatteachersshould notbepaid m ore
wherenovalueisadded forstudents.26

teachers, itm ustpay the sam e am ountofadditionalcom pensation to other
teachersperform ing 
like assignm entsand duties.
).
22 Om ps, supra not
e 10, at1061 (citing BriefforNationalSchoolBoards
Association as Am ici Curiae Supporting Respondents, Meacham v. Knolls
Atom icPowerLab., 554U.S. 84(No. 069-1505), 2008 WL 176572, at*18).
23 See Om ps, supra not
e10, at1061 (citingDan Goldhaber, The Mystery of
Good Teaching, EDUC. NEXT, Spring 2002, at50, 53;EricA. Hanushek etal.,
The MarketforTeacherQuality, 1518 (Nat
lBureau ofEcon. Research, WorkingPaperNo. 11154, Feb. 2005), http://
www.nber.org/papers/
w11154.pdf[https:/
/
perm a.cc/W87S-CXTX]).
24 See AnneLowrey, Big Study Links Good Teachers to Lasting Gains, N.Y.
TIMES (Jan. 6, 2012), http://www.nytim es.com /2012/01/06/education/big-study
-links-good-teachers-to-lasting-gain.htm l?pagewanted=all&_r=0 [https://perm a
.cc/9V4V-WCSE](quoting author Professor Friedm an as saying that[i]fyou
leave a low value-added teacherin yourschoolfor10 years, ratherthan replacing him with an average teacher, you are hypothetically talking about
$2.5 m illion in lost incom e);RajChetty et al., The Long-Term Impacts of
Teachers: Teacher Value-Added and Student Outcomes in Adulthood, 104AM.
ECON. REV. 2633, 266163 (2014).
25 See Lowrey, supra not
e 24 (Supporters argue that such m etrics hold
teachersaccountable and can help im prove the educationaloutcom esofm illionsofchildren. Detractors, m ostnotablyanum berofteachersunions, saythat
isolating the effectofa given teacherisharderthan itseem s, and m ightunfairly penalizesom e instructors.).
26 See Om ps, supra not
e10, at106162.
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II. THE MOVEMENT AWAY FROM THE UNIFORM SALARY SCHEDULE:
STATES ADOPT PAY FOR PERFORMANCE SCHEMES AND OTHER
CHANGES TO TEACHER COMPENSATION
Som e stateshave been quickly m oving away from the traditionaluniform salaryschedule.27 With thespread ofNCLB, Com m on Core, RTT, and m uch greater tracking of data, current
m echanism sarein placeforteacheraccountability.28 Even with
those additionallevels ofcontrol, states are very interested in
adopting variousform sofPay forPerform ance schem es. States
havealsobeen m odifyingtheirlawsgoverningteachercom pensation in otherways. Againstthebackdrop ofthedefaultruleofa
uniform salary schedule,29 this Partanalyzes the differentapproachesthatstateshavetaken in recentyears. Asnoted above,
thisareaofthelaw hasbeen rapidlyevolving.30
A. The States Role in Setting the Uniform Salary Schedule
Many uniform salary schedules have rem ained intact, but
statestreatthem differently and allow forvaryinglevelsoflocal
versus state control. The slightm ajority ofstates take the approach adoptedbyNew York, and donottakearolein settingthe
uniform salaryschedule.31 Thedecision ofsettingthesalaryschedule is leftup to the individualschooldistricts.32 A m inority of
states, includingIllinois, setam inim um teachersalarythatallows
individualschooldistricts to create theirown policies and salary
See Green etal., supra note12, at2.
See NatalieGom ez-Velez, Urban Public Education Reform: Governance,
Accountability, Outsourcing, 45 URB. LAW. 51, 59 (2013)(As these m yriad
changes[NCLB and RTT]unfolded, proponentsofeach presented them asearnesteffortstoim proveeducation byincreasingaccountability, fosteringequity,
and funding innovation.).
29 See supra not
es2225 and accom panying text.
30 See Green etal
., supra note12.
31 See, e.g., N.Y. EDUC. LAW §16.63 (
McKinney2015). Article63 containsthe
lawsgoverningretirem entand sick leave, when salariesm ustbepaid, reduction
ofsalariesforpurchaseofannuities, etc., butdoesnotseta salaryschedule. Id.;
see also NCTQ PERFORMANCE PAY, supra note11.
32 See, e.g., N.Y. EDUC. LAW §16.63;see also NCTQ PERFORMANCE PAY, supra note11.
27
28
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schedulesaslongastheyarein excessofthestatem inim um .33 Anotherm inority group ofstates, including Ohio, setsthe m inim um
uniform salaryscheduleatthestatelevel.34 Them inim um salary
isprescribed foreach em ployeebased on thenum berofyearsof
teachingexperienceand thehighesteducation levelobtained.35
B. State Statutory Regulations on Teacher Performance Pay
In a break from thetraditional, m ilitantadherencetotheuniform salaryschedule, sixstatesnow requirethata PayforPerform ancesystem bepartofthesalaryschem eforallteachers.36 Eight
statesperm itPay forPerform anceasa partofteachersalaries,37
See 105 ILL. COMP. STAT. ANN. 5/24-8 (West2015):
In fixing the salaries of teachers, school boards shall pay
thosewhoserveon afull-tim ebasisnotlessthan arateforthe
schoolyear thatis based upon training com pleted in a recognized institution ofhigherlearning, asfollows:forthe school
yearbeginning July 1, 1980 and thereafter, lessthan a bachelor
sdegree, $9,000;120 sem esterhoursorm oreand a bachelor
sdegree, $10,000;150 sem esterhoursorm oreand a m aster
s
degree, $11,000.
See also NCTQ PERFORMANCE PAY, supra note11.
34 See OHIO REV. CODE ANN. § 3317.13 (
West2015)((B)No teachershall
be paid a salary lessthan thatprovided in the schedule setforth in division
(C)ofthis section ... (C)Minim um salaries exclusive ofretirem entand sick
leaveforteachersshallbeasfollows.);see also NCTQ PERFORMANCE PAY, supra
note11.
35 See OHIO REV. CODE ANN. §3317.13;see also NCTQ PERFORMANCE PAY,
supra note11.
36 Si
x states Florida, Hawaii, Indiana, Louisiana, Michigan, and Utah
now require thatperform ance pay be a partofteacher com pensation. E.g.,
FLA. STAT. ANN. § 1012.22 (West 2015)(Perform ance salary schedule. By
July 1, 2014, thedistrictschoolboard shall adopt a perform ancesalary schedule thatprovidesannualsalary adjustm entsforinstructionalpersonneland
schooladm inistrators based upon perform ance.)(em phasis added);see also
NCTQ PERFORMANCE PAY, supra note11.
37 Ei
ght states Arkansas, Arizona, Kentucky, Minnesota, Mississippi,
Nevada, Oklahom a, and Tennessee allow schooldistricts to optinto Pay for
Perform ancesystem s. E.g., MINN. STAT. ANN. § 122A.414 (West2015)(Alternative teacherprofessionalpay system . (a)To participate in thisprogram , a
schooldistrict, interm ediateschooldistrict, schoolsite, orcharterschoolm ust
havean educationalim provem entplan ... andan alternativeteacherprofessional
pay system agreem ent.). See also NCTQ PERFORMANCE PAY, supra note11.
33
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butthese perm issive statesoften im pose hurdlesfora schoolto
im plem entaPayforPerform anceschem e.38
In a m odified form oftheabovelaws, twostatesprovidefora
perform ancebonusthatisavailabletoallteachers.39 Oneofthese
system s, the South Carolina SchoolIncentive Reward Program
(SIRP), hasbecom e the longestrunning state-sponsored, groupbased perform ance plan in the nation, doling out perform ance
bonusestoapproxim atelyaquarterofSouth Carolinaschools.40
Severalstateshaveoffered PayforPerform ancecom pensation,
availablethrough Departm entofEducation grants, asan initiativein selectdistricts.41 In strictadherencetothetraditionalidea
ofuniform ityasoutlined in PartI, a largegroup ofstatesdonot
allow forteacherPayforPerform ancepolicies.42 Therearem any
otherfactorsupon which statescondition teacherpay, butthose
considerationsarebeyond thescopeofthisNote.43
38 See, e.g., MINN. STAT. ANN. §122A.414;see also NCTQ PERFORMANCE PAY,
supra note11.
39 Nebraska and Sout
h Carolina provide schoolwide perform ance bonuses
toteachers. See, e.g., S.C. CODE ANN. §59-21-1220 (West2015)(outlining the
requirem ents to be paid for perform ance in South Carolina, nam ely that
exceptionalim provem entin or the m aintenance ofsuperior student perform ance, with consideration given to rewarding schoolswhich dem onstrate exceptionalim provem entorm aintenanceofsuperiorperform ancebyallthegroups
ofstudents atvarious levels ofperform ance.);see also NCTQ PERFORMANCE
PAY, supra note11.
40 See CAROLINE K ELLEY & ALLAN ODDEN, CONSORTIUM FOR POLICY RESEARCH IN EDUC., CPRE FINANCIAL BRIEFS:REINVENTING TEACHER COMPENSATION SYSTEMS 3 (
Sept. 1995), http:/
/www2.ed.gov/pubs/CPRE/
fb6/
fb6c.htm l#south
[https://perm a.cc/6E49-QHRY];see also NCTQ PERFORMANCE PAY, supra note11.
41 See FISCAL YEAR 2012 NEW AWARDS (
2012), http://www2.ed.gov/pro
gram s/teacherincentive/2012awards.htm l[https://perm a.cc/ZAC2-9UC5](highlightingfederalgrantsawarded toselectschooldistrictsin Arizona, California,
Colorado, Connecticut, the District of Colum bia, Florida, Indiana, Maine,
Massachusetts, Michigan, New Jersey, New York, Ohio, South Carolina, Tennessee, and Texastoim plem entPayforPerform anceinitiatives).
42 E.g., ALA. CODE § 16-13-231.1 (
West2015)(requiring thateach county
and cityboard ofeducation shalladoptalocalsalaryschedulewhich isatleast
100 percentofthe State Minim um Salary Scheduleand thatno teachershall
havehisorherpay dim inished orreduced in any m anner).
43 Vari
ous state practices allow for differentialteacher pay based on the
localized supplyand dem and realitiesofvariousm arketsforteachers. Forexam ple, som e statessupportdifferentialteacherpay thatis, pay departing from
the uniform salary schedule only in schoolsthatare deem ed to be high-need
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III. TEACHER PAY FOR PERFORMANCE SCHEMES:WHERE THEY
CAME FROM, WHERE THEY GO WRONG, AND HOW THEY
ARE ILL-SUITED FOR EDUCATION
ThisPartwillintroduce Pay forPerform ance system s, highlighting their use in both businesses and schools. It willthen
revealsom e ofthe m ore notable failingsofPay forPerform ance
system sand thelegalchallengestothesesystem s. ThisPartwill
review thesocialscienceresearch behind hum an m otivation and
reconcile itwith paym entschem es. Finally, thisPartwillshow
thatPay forPerform ance system srefocusteachers, and are entirelycounterproductivetoeducation.
A. The Origins and Development of Incentive Pay
Altering em ployeessalaries based on the quality ofwork is
notanovelconcept. Theideaofincentivized payiswidelyusedin
sales and in business.44 Itis com m on thatupper-levelm anagem entand m any people working in salesare com pensated based
on theirjobperform ance.45 Thetheorybehind thistypeofPayfor
Perform ancecom pensation in therealm ofbusinessisthatpeople
respond toincentives, and arem otivated toincreasetheirproductivitywhen theyarerewarded.46
Before1900, teachersin theUnited Statesweretraditionally
only com pensated with room and board.47 In the early 1900s,
thedevelopm entofa cash-based industrialeconom y and theadventofm orestandardized teacherpreparation program sled toa
schools. See NCTQ PERFORMANCE PAY, supra note 11 (highlighting thatColorado, Delaware, Hawaii, Maryland, North Carolina, Texas, Washington,
Wisconsin, and Wyom ing have such practices). Otherstate statutes support
differentialteacherpayforteachersthatteach subjectswherethereisa shortageofteachersteaching thatsubject. See id. (sum m arizing thatthispractice
existsin Pennsylvaniaand Utah).
44 See REFERENCE FOR BUSINESS, supra not
e13.
45 See Dan Ari
elyetal., Large Stakes and Big Mistakes (Fed. ReserveBank
ofBos., Working PaperNo. 05-11, 2005)http://www.bostonfed.org/econom ic/wp
/wp2005/wp0511.pdf[https://perm a.cc/CH7V-UZX2](Mostupper-m anagem ent
and salesforcepersonnel, aswellasworkersin m anyotherjobs, arepaid based
on perform ance, which iswidelyperceived asm otivatingeffortand enhancing
productivity relativetonon-contingentpay schem es.).
46 See id.
47 See K ELLEY & ODDEN, supra not
e40.
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replacem entofthebartersystem .48 Beforethesinglesalary pay
schedulebecam epopularin schoolsin thefirsthalfofthetwentieth century, payingteachersin thesam eschoolvariablerateswas
com m on.49 In 1918, 48 percentofUnitedStatesschoolsusedsom e
form ofPayforPerform ancesystem .50
Theuniform salaryschedulewasdevelopedin the1920stoend
discrim inatory salary differentials.51 The early Pay for Perform ancesystem swerenotobjectiveand wereoften discrim inatory,
aselem entary, fem ale, and m inority teachersreceived lowercom pensation than m ales and those teaching secondary education.52
Theuniform salaryschedulespread in the1930sand 1940s, and
quickly becam ethelaw regarding teachercom pensation in m any
states.53 Bytheendofthe1950s, schoolshadlargelym ovedtothe
uniform salaryschedule.54 Bythem id-1980s, 99 percentofteachersworked in districtsusinguniform salaryschedules.55
The uniform salary schedule was developed to address a
problem in the 1920s56 thathassince becom e heavily regulated
by the law. In 1963, Congress enacted the EqualPay Act, prohibiting sex-based wage discrim ination between workers perform ing thesam ejob in thesam elocation.57 Thefollowing year,
Congress enacted the CivilRights Act, prohibiting em ploym ent
See id.
See RICHARD J. MURNANE & DAVID K. COHEN, MERIT PAY AND THE
NATURE OF THE EMPLOYMENT RELATIONSHIP:LESSONS FROM PUBLIC SCHOOL
SYSTEMS 34 (1985), http://
files.eric.ed.gov/
fulltext/ED270841.pdf[https://perm a
.cc/WU93-SYQS].
50 See id. at3.
51 See Om ps, supra not
e10, at1057 (citingFREDERICK S. CALHOUN & NANCY
J. PROTHEROE, MERIT PAY PLANS FOR TEACHERS:STATUS & DESCRIPTIONS 3
(Educ. Research Serv. Inc. 1983)).
52 K ELLEY & ODDEN, supra not
e40, at2;Om ps, supra note10, at1057 (citing FREDERICK S. CALHOUN & NANCY J. PROTHEROE, MERIT PAY PLANS FOR
TEACHERS:STATUS & DESCRIPTIONS 3 (Educ. Research Serv., Inc. 1983)).
53 See K ELLEY & ODDEN, supra not
e40, at2;Om ps, supra note10, at1057
(citingFREDERICK S. CALHOUN & NANCY J. PROTHEROE, MERIT PAY PLANS FOR
TEACHERS:STATUS & DESCRIPTIONS 3 (Educ. Research Serv., Inc. 1983)).
54 See MURNANE & COHEN, supra not
e49, at4.
55 See id. at2.
56 See Om ps, supra not
e10, at1057.
57 EqualPayActof1963, Pub. L. No88-38 (
codifiedat29 U.S.C.A. §206(d)(1)
(West2015)).
48
49
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discrim ination based on race, color, religion, ornationalorigin.58
Additionally, m any states im plem ented laws to specifically ban
discrim ination in schools.59 In 1965, the Equal Em ploym ent
OpportunityCom m ission (EEOC)openeditsdoorstohearingcom plaints ofdiscrim ination.60 As these other protections have developedsincethe1920s, theuniform salaryscheduleisnolonger
needed toaddressconcernsaboutdiscrim ination.
In 1983, President Ronald Reagan released his A Nation
atRisk report, which endorsed perform ance-based pay for
teachers.61 In 1984, South CarolinaestablishedtheSouth Carolina
SchoolIncentiveReward Program (SIRP), a group-based perform anceplan thatrewarded fundstotop perform ing schoolsforinstructionaluses.62 A flurryofotherstatesfollowedsuitin theearly
1990s.63 Schoolsin Denver, Colorado, becam ethefirsttoconsider
a teacher com pensation system thatcom pletely overhauled the
traditional m ethod of paying teachers by basing earnings on
student outcom es.64 Union m em bers in Denver approved the
58 Ci
vilRightsActof1964, Pub. L. 88-352 (codified at42 U.S.C.A. §2000e-2
(West2015)).
59 E.g., N.Y. EDUC. LAW § 3026 (
McKinney 2015)(There shallbe no discrim ination in thedeterm ination oftheam ounttobepaid orthepaym entsto
be m ade to persons em ployed as teachers in the public schools in any city,
union free orcom m on schooldistrictin thisstate, based on sex.);N.Y. EDUC.
LAW §3027 (McKinney 2015)([N]oboard ofeducation in any city, union free,
com m on orcentralschooldistrictin thisstateshallhereafter... discrim inate
againstany person ... by reason ofhisorherage.).
60 See EQUAL EMPLOYMENT OPPORTUNITIES COMM
N, 19651971:A TOOTHLESS TIGERHELPS SHAPE THE LAW AND EDUCATE THE PUBLIC, http:
//eeoc.gov
/eeoc/history/35th/1965-71/index.htm l[https://perm a.cc/GS5X-FRH2].
61 See U.S. DEP
T OF EDUC., U.S. NAT
L COMM
N ON EXCELLENCE IN EDUC.,
A NATION AT RISK:THE IMPERATIVE FOR EDUCATIONAL REFORM:A REPORT TO
THE NATION AND THE SECRETARY OF EDUCATION (
1983), http://datacenter.spps
.org/uploads/sotw_a_nation_at_risk_1983.pdf [https://perm a.cc/YL6T-KM98];
Ronald Reagan, AddressatCom m encem entExercisesatSeton HallUniversity
in South Orange, NJ (May 21, 1983)(One ofthe best ways to [m ake good
schools]isbyrewardingexcellence. Teachersshouldbepaidandprom otedon the
basisoftheirm eritand com petence. Hard-earned tax dollarsshould encouragethebest. They havenobusinessrewarding incom petenceand m ediocrity.).
62 See K ELLEY & ODDEN, supra not
e40, at3.
63 See id. at2, 45 (
sum m arizing incentivepaym entschem esin theCom m onwealth ofKentucky, DouglassCounty, Colorado, and Dallas, Texas).
64 See Mi
chaelJanofsky, For Denver Teachers, a Pay-For-Performance Plan,
N.Y. TIMES (Sept. 10, 1999), http://www.nytim es.com /1999/09/10/us/for-denver
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widespread im plem entation ofa sim ilar plan in 2004, m aking
Denvera high-profileand continually evolving exam pleofalternativeteachercom pensation system s.65
Schoolsystem sand entirestateshavebeen rapidlyreform ing
their policies and laws, respectively, over the past decade to
change their teacher com pensation and evaluation system s.66
Changes to teacher com pensation are often pursued because of
the failures ofuniform salary schedules. Uniform salary schedulesarenotbased on factorsthatinfluencestudentoutcom es, do
notaccountforpastprofessionalexperience, and do notprovide
the m arket incentives for good perform ance present in other
professions.67 Ultim ately, the goalofchanging teachercom pensation system sistochangetheoutcom eforstudents.68
B. Pay for Performance Systems Can Create Adverse Incentives
to Cheat, Game the System, and Ultimately Compromise the
Long-Term Performance of an Organization
The record on Pay for Perform ance system s in education,
business, andgovernm entisriddledwith failuresandwrongdoing.
In 2011, newsbrokethatasm anyas180 educatorsin 44 Atlanta
schoolshadgiven studentsanswersorchanged studentresponses

-teachers-a-pay-for-perform ance-plan.htm l [https://perm a.cc/ZT5S-D32S] (introducing the Denverplan thatforthe firsttim e anywhere in thecountry would
link teachersraises to the perform ance ofthe students in their individual
classroom s).
65 See Dan Gol
dhaber& JoeWalch, Strategic Pay Reform: A Student Outcomes-Based Evaluation of Denvers ProComp Teacher Pay Initiative (CEDR
Working Paper2011-3, 2011), http://www.cedr.us/papers/working/WP%202011
-3%20Procom p%20Strategic%20Com pensation%20(9-28).pdf[https://perm a.cc
/6EMM-BAWD](Denver
s ProfessionalCom pensation System for Teachers
(ProCom p)represents whatisarguably the nation
sm osthigh-profile exam ple
ofstrategicpay reform .).
66 See Green etal
., supra note12, at2.
67 See Om ps, supra not
e10, at106162.
68 See MATTHEW G. SPRINGER ET AL., NATIONAL CENTER ON PERFORMANCE
INCENTIVES AT VANDERBILT UNIVERSITY, http:/
/www.rand.org/
content/
dam /rand
/pubs/reprints/2010/RAND_RP1416.pdf[https://perm a.cc/6KN2-BMDA](The
ultim atepurposeofchanging teachercom pensation istoim proveoutcom esfor
studentsin ournation
sschools.).
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on statetests.69 Atlantateachersweregiven bonusesin response
totheartificiallyhigh scores,70 andthesebonuses, which weretied
tostudentachievem ent, arewhatcaused thisscandalin thefirst
place.71 A yearlater, in Washington, D.C., asim ilarcheatingscandalwasuncovered.72 Despitethisdisturbing reality, m any school
adm inistrators are reluctantto investigate wrongdoing because
oftheem barrassm entthatan investigation couldcause.73
Beyond the realm ofeducation, there are m any exam ples of
PayforPerform ancesystem sthatcreateadverseincentives. Perform ancepaywaspartlyresponsibleforthe2008 MortgageCrisis
by incentivizing m ortgagebrokerstoapproveloanstoborrowers
who were entirely unqualified, and by luring finance executives
intocreatingrisky derivatives.74 TheEnron and WorldCom scandalshavebeen linked toincentivepay structures.75 TheSavings
and Loan Crisis ofthe 1980s can also be partly attributed to
incentive pay.76 The 2014 VeteransAdm inistration scandalwas
Atlanta Schools Cheating Suspects to Surrender, CBS NEWS (Apr. 1, 2013),
http://www.cbsnews.com /news/atlanta-schools-cheating-suspects-to-surrender/
[https://perm a.cc/2A4C-WHC2].
70 Id. (
Prosecutorssay som e pay bonuses[thatthe accused teacher]received
weretiedtofalsifiedscoreson standardizedtests... Schoolswith goodtestscores
received extra federaldollars, to spend in theclassroom oron bonuses.).
71 See St
out, supra note 14 (Were these teachers and principals all
bad
apples,intrinsically unethicalindividualswho som ehow ended up in the sam e
schooldistrict?Notlikely. Theywereordinary peoplewhoallegedlydid unethicaland dishonestthingstoachievethestudentperform ancetargetsneeded to
keep theirjobsand earn theirbonuses.).
72 See Em m a Brown, Report: Teachers in 18 D.C. classrooms cheated on
2012 tests, WASH. POST (Apr. 12, 2013), http://www.washingtonpost.com /local
/education/m em o-could-revive-allegations-of-cheating-in-dc-public-schools/2013
/
04/12/9ddb2bb6-a35e-11e2-9c03-6952ff305f35_story.htm l[https://perm a.cc/BC97
-NRL4].
73 See Jack Gi
llum & MarisolBello, When standardized test scores soared in
D.C., were the gains real?, USA TODAY (Mar. 30, 2011), http:
//
usatoday30.usa
today.com /news/education/2011-03-28-1Aschooltesting28_CV_N.htm [https://
perm a.cc/AX6C-FQG6](After[the DC Chancellor]gavebonusestoeducators
in som eschoolsthatpostedbiggainsin testscoresin 2007 and2008, therewas
little incentive to exam ine those scores, [a state board m em ber]says, 
You
ve
handed outthese big bonuses. Whatare you going to do?Take them back?she
says. 
It
sa bom bshell. It
sem barrassing.
).
74 See St
out, supra note14.
75 See id.
76 See id.
69
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partiallyduetoincentivepayforadm inistratorsthatcovered up
problem sin thesystem .77 Asapointofclarity, thisNoteisnotsuggesting thatPay for Perform ance system s are per se im proper.
Rather, itisim portanttohighlightthesefailurestoexam inecontextsin which such system shavefailed, becausePay forPerform ance m ustbe im plem ented in a way thatisdesigned to avoid
thisalltoocom m on pitfall.
C. Incentive-Based Pay Systems Can Open Schools to
Legal Challenges
This Section willexam ine whetheradopting a Pay for Perform ance com pensation schem e m ay open schools up to legal
challenges. The legalchallenges exam ined here include claim s
ofdiscrim ination, technical challenges for discrepancies with
m easurem ent, challengesgiven the disparate im pacton teacher
supply, and challenges under Title VII of the Civil Rights
Act. While private em ployersare generally free to pay different
wagestodifferentem ployees, publicschoolsaresubjecttogreater
regulations.78
First, incentive-based pay system srun thesignificantrisk of
opening schools up to discrim ination lawsuits. Because allstudentsareunique, judgingtheperform anceofateacherbytheoutcom eoftheirstudentspresentsinherentchallenges. Thisisworth
notingfrom alegalstandpointbecausem anydifferencesin school
populationsaredrawn alongthelinesofraceandclass.79 Divisions
77 See Wyat
tAndrews, VA bonuses were incentive to hide wait times, whistleblowers say, CBS NEWS (May 13, 2014), http://www.cbsnews.com /news/va
-bonuses-tied-to-secret-waiting-lists-whistleblower-says/[https://perm a.cc/P5AJ
-VSQS](TheVA grantsbonusestoexecutivesand doctors, partly based on short
waittim es. Whistleblowers including Dr. Sam Foote, whorevealed thescandalin Phoenix, where up to 40 veteransm ay have died believe bonusesgive
an incentivetoconcealdelaysin care.).
78 1 Gui
detoEm ploym entLaw and Regulation §10:1 (2015).
79 See GARY ORFIELD, NAT
L EDUC. ASSOC., RACE AND SCHOOLS:THE NEED
FOR ACTION, http:
/
/www.nea.org/
hom e/13054.htm [https://perm a.cc/
K5GN-XYH9]
(Double and triple segregation hasbecom e farworse since the U.S. Suprem e
Courtbegan dissolving desegregation plans 16 years ago a dissolution that
continuesto deepen and intensify segregation. Across21st-century Am erica,
segregation hasreached levelsform illionsofstudentsoncefound only in the
Old South.).
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alongthelinesofraceandclasscan beproblem atic.80 Studentsare
often notrandom lydistributed am ongdistrictsand am ongclassroom s. Thedivisionsoften fallalong linesdefined by race, class,
and ability.81 Thiscan beproblem aticwhen basing teachercom pensation on studentoutcom esbecausethesedem ographicfactors
are beyond a teacher
s control.82 Som e teachers could challenge
such an allotm entoftheir com pensation, arguing thatthey are
being evaluated forcom pensation, even ifinadvertently, accordingtodem ographicfactorsoutsideoftheircontrol.
Teachers m ay challenge these system s based on a theory of
lack ofcontroloverstudentoutcom es. Music, art, and earlychildhood education teacherswhoarenotteachingstate-tested subjects
m aychallengePayforPerform anceteachercom pensation system s
iftheirsalariesaredeterm ined usingstudentdata thattheydid
notdirectly im pact. In Cook v. Stewart, a federaldistrictcourt
rejected a challengebased on thistheory, holdingthatm andating
teacherevaluationstorely on studenttestscoresin subjectsnot
See id. (We are currently in the m idstofa vastm igration ofthe Black
and Latinom iddleclassto suburban schooldistricts, districtsthathavevery
little diversity in theirstaffsand little orno preparation to avoid the polarization, inequality, andresegregation som anyurban neighborhoodsandschools
experienced in yearspast.).
81 See Green etal
., supra note 12, at1112 (Students are notsorted random ly across schools, districts, or teachers within schools. Nor are teachers
random ly assigned acrossschoolsettingswith equalresources.).
82 See AM. PSYCHOLOGICAL ASSOC., ETHNIC AND RACIAL DISPARITIES IN
EDUCATION:PSYCHOLOGY
S CONTRIBUTIONS TO UNDERSTANDING AND REDUCING
DISPARITIES (Aug, 3, 2012), http://www.apa.org/ed/resources/racial-disparities
.pdf[https://perm a.cc/6AX4-QYA2]:
Pervasive ethnic and racialdisparities in education follow a
pattern in which African Am erican, Am erican Indian, Latinos,
and SoutheastAsian groupsunderperform academ ically, relativeto Whitesand otherAsian Am ericans. Theseeducational
disparities(1)m irrorethnicand racialdisparitiesin socioeconom icstatusaswellashealth outcom esand healthcare, (2)are
evidentearly in childhood and persistthrough the K12 education, and (3)are reflected in testscoresassessing academ ic
achievem ent, such asreadingand m athem atics, percentagesof
repeating oneorm oregrades, drop-outand graduation rates,
proportions ofstudents involved in gifted and talented program s, enrollm entin highereducation, aswellasin behavioral
m arkersofadjustm ent, includingratesofbeingdisciplined, suspended, and expelled from schools.
80
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associated with the teacher
s subjectdid notviolatesubstantive
dueprocess.83 Sincem anyPayforPerform ancesystem shaveonly
em erged within thepastfew years, thereisnotavastbodyoflaw
illustratingchallengesbasedon thistheoryand Cook doesnotrepresentam ajorityapproach.
Otherstatesm ayreach adifferentconclusion in asim ilarchallenge. In California, forexam ple, a largerbody ofcaselaw exists
regarding thearbitrarinessofteachercom pensation system s.84 In
general, teacher com pensation system s are perm issible as long
asthey were notarbitrary, discrim inatory orunreasonable.85
IfPay forPerform ance teachercom pensation system sincentivize teachersto m ove to higher-perform ing schoolsordistricts
wheretheym ayperceivethatitiseasiertoreceivehighercom pensation, thestudentsatthelower-perform ingschoolsm ayreceive
lower-quality teachers, or incur a shortage ofteachers.86 This
would have a disparate racialim pact ifteachers followed the
m oney, and could subjectthePay forPerform ancecom pensation
schem etolegalchallenges. Although nosuch lawsuithasem erged,
a sim ilar2014 lawsuitin California certainly providesa colorable
outlineforsuch a case.87 In Vergara v. State of California, a state
superiorcourtinvalidated a statestatuteasunconstitutionalbecausethestatutekeptineffectiveteachersin theclassroom , and
theplaintiffswereabletoshow thatthishad a statistically detrim entaleffecton thefutureofm inoritystudents.88 Although Pay
forPerform ance policieswould be one step ofcausation rem oved
from Vergara, thisargum entm ay carry weightin California or
otherliberaljurisdictions.
Minority teachers m ay be able to challenge Pay for Perform ancelawsunderTitleVII oftheCivilRightsActof1991, which
28 F. Supp. 3d 1207 (N.D. Fla. 2014).
See Adairv. Stockton Unified Sch. Dist., 77 Cal. Rptr. 3d 62, 67 (2008)
(citingRiblev. Hughes, 24Cal.2d 437 (1944)).
85 Id.
86 See ORFIELD, supra not
e 79 (Asa nation, we expectourschoolsto create
equaloutcom esforstudentswholeavetheirhom esseverely disadvantaged by
fam ily and com m unity poverty, whoarriveattheirschoolstofind som etim es
unqualified orinexperienced teachers, and wholeavethoseschoolsassoon as
they can.).
87 See Ver
garav. California, No. BC484642, 2014WL 2598719, at*5, *7 (Cal.
Super. Ct. June10, 2014).
88 Id.
83

84
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preventsem ployersfrom discrim inating againstany individual
with respecttohiscom pensation, term s, conditions, orprivilegesof
em ploym ent, because ofsuch individual
srace.89 A studyofstudentsin LosAngeles, California, showed thatblack studentsperform loweron standardized teststhan whitestudents, and black
teachersarem orelikelytowork in schoolswith black students.90
Again, even though nosuch lawsuithasem erged, thisrepresents
anotherpossiblelegalchallenge.
D. Pay for Performance Systems Refocus Teachers, and Are
Entirely Counterproductive to the Education Process
Proponents ofPay for Perform ance system s cham pion their
applicabilitytoschoolsystem s.91 However, theresearch on Payfor
Perform ancesystem sin theeducationalcontextreachesdivergent
conclusions, and thereisnota consensus.92 A studyofNew York
Green etal., supra note12, at23 (citing42 U.S.C. §2000e-2(a)(1)(2010)).
Id. at12 (citing Richard Buddin, How Effective Are Los Angeles Elementary Teachers and Schools? (MPRA PaperNo. 27366, Aug. 31, 2010), http://
m pra.ub.uni-m uenchen.de/27366/1/MPRA_paper_27366.pdf [https://perm a.cc
/B4VH-F9QG]).
91 See Ni
ck Morrison, Merit Pay for Teachers is Only Fair, FORBES (Nov. 26,
2013), http://
www.forbes.com /sites/
nickm orrison/2013/11/26/
m erit-pay-for-teach
ers-is-only-fair/(arguing thateven though [e]videncethatperform ance-related
pay raisesstandardsishard to com e by ... thisdoesn
tm ean itshould be abandoned);Jam esSherk, The Federal Pay System: Inflated Compensation, Ignored
Performance, Testimony before the Committee on Oversight and Government
Reform, HERITAGE FOUND. (Apr. 28, 2011), http://www.heritage.org/research
/testim ony/2011/04/the-federal-pay-system -inflated-com pensation-ignored-per
form ance [https://perm a.cc/T2XS-PRS2] (sum m arizing why incentive-based
payiswellsuited forgovernm entworkers).
92 See Gol
dhaber& Walch, supra note 65, at2122 (Thisarticle statistically
evaluatesthe Denverteachercom pensation schem e and concludesthattheir
findingsdocum entsignificantstudentlearning gainsin DPS acrossgradesand
subjects. Thesourceofthosegains, however, arenotaltogetherclearasthereis
nota consistentpattern acrossgradeleveland subject:in som ecasesthe gains
appearprim arilyam ongststudentswith [incentivepaid]teachers, whilein other
cases non-[incentive paid]teachers are found to be m ore effective.);DAVID N.
FIGLIO & LAWRENCE KENNY, NAT
L BUREAU OF ECON. RESEARCH, INDIVIDUAL
TEACHER INCENTIVES AND STUDENT PERFORMANCE 1718 (Oct. 2006), http://
www.nber.org/papers/w12627.pdf [https://perm a.cc/CAX2-2TVF] (concluding
that students learn m ore in schools in which individualteachers are given
financialincentivesto do a betterjob, though we cannotdiscern whetherthis
relationshipisduetotheincentivesthem selvesortobetterschoolsalsochoosing
89
90

566 WILLIAM & MARY BUSINESS LAW REVIEW [Vol. 7:547
Cityschoolseven docum entedthatincreasingteacherperform ance
paycould decreasestudentachievem entin largerschools.93
ThebeliefthatPayforPerform ancecom pensation willincrease
educationaloutcom esrestson twoassum ptions:(1)perform ancebased pay willincrease teacher m otivation, and (2)increased
m otivation willresultin betterresultsforstudents.94 ThisSection
willexam ine those assum ptions. First, this Section willoutline
DanielPink
sresearch on hum an m otivation. Second, thisSection
willshow wherePink
sresearch appliessuccessfully tobusinesses,
and definetheboundariesofwhereitdoesnotapply, nam ely in
education. Finally, thisSection willconcludebydrawingcom parisonsbetween PayforPerform anceschem esin businessand education showingwhateach can learn.
1. Daniel Pink and the Surprising Truth About What
Motivates Us
In hisbook Drive, DanielPink sum m arizesexisting research
on hum an m otivation.95 Motivation to com plete a task depends
on thetypeoftask thatisbeing attem pted.96 Pink distinguishes
toim plem entm eritpay program s,and that[t]heevidenceofa positive association between m eritpayand studentperform anceshould beinterpreted with
caution.);STEVEN GLAZERMAN & ALLISON SEIFULLAH, MATHEMATICA POLICY
RESEARCH, INC., AN EVALUATION OF THE TEACHER ADVANCEMENT PROGRAM
(TAP)IN CHICAGO:YEAR TWO IMPACT REPORT (2010), http://www.m athem atica
-m pr.com /~/m edia/publications/PDFs/education/tap_year4_im pacts.pdf[https://
perm a.cc/XK2C-SBGC];SPRINGER ET AL., supra note68.
93 See ROLAND G. FREYER, NAT
L BUREAU OF ECON. RESEARCH, TEACHER INCENTIVES AND STUDENT ACHIEVEMENT:EVIDENCE FROM NEW YORK CITY PUBLIC
SCHOOLS (2011), http://www.nber.org/papers/w16850 [https://perm a.cc/62DH
-N5J9](describing a school-based random ized trialin over two-hundred New
York City publicschoolsdesigned tobetterunderstand theim pactofteacher
incentives on studentachievem ent,and finding no evidence thatincentives
change studentor teacher behavior,and further suggesting thatteacher incentivesm ay decreasestudentachievem ent, especially in largerschools.).
94 See Ari
eley etal., supra note 45, at1 (The expectation thatpeople will
im provetheirperform ance[undera Pay forPerform ancecom pensation system ]
restson twosubsidiaryassum ptions:(1)thatincreasingperform ancecontingent
incentiveswillincreasem otivation and effort, and (2)thatthisincreasein m otivation and effortwillresultin im proved perform ance.).
95 See generally DANIEL H. PINK, DRIVE:THE SURPRISING TRUTH ABOUT
WHAT MOTIVATES US (2009).
96 See id. at27.
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between algorithm icand heuristictasksperform ed by em ployees
in theworkplace.97 In an algorithm ictask, the workers follow a
set of established instructions down a single pathway to one
conclusion.98 The idea isthatthere isan equation fordefining
successin an algorithm ictask.99 In a heuristictask, bycontrast,
thereisnoalgorithm .100 Becausecreativity and thinking areinvolved, noequation existsforwhatsuccesslookslikeforheuristic
tasks, andsuccessrequiresexperim entingwith possibilitiestodeviseasolution.101
In the twentieth century, m ostofthe tasks to be perform ed
in the econom y were algorithm ic.102 But this type of work is
largely disappearing becauseitcan beoutsourced orautom ated,
and 70 percentofjob growth in the United States com es from
heuristicwork.103
When externalrewards such as bonuses are used, the resultsvarygreatlydependingon thetypeofactivitytowhich they
are applied.104 When applied to algorithm ic tasks, externalrewardswork effectively, buttheycan bedevastatingwhen applied
toheuristictasks.105 Theproblem isthatextrinsicrewardsnarrow
a worker
sfocus.106 Where there isa clearpath to a solution as
in an algorithm ictask narrowing the focusishelpfuland leads
toincreased productivity.107 Butwhere creativity is im portant
aswith heuristictasks rewardssquelch creativity and blinker[]
thewideview thatm ighthaveallowed [workers]toseenew uses
forold objects.108
Id.
Id.
99 Id. (
explaining that[w]orking as a grocery checkoutclerk is m ostly algorithm ic).
100 Id.
101 Id. (
explainingthatcreating an advertisingcam paign, forexam ple, isa
heuristictask becauseyou haveto com e up with som ething new).
102 Id. at 28 (
Even when we traded blue collars for white, the tasks we
carried outwereoften routine. Thatis, wecould reducem uch ofwhatwe did
in accounting, law, com puterprogram m ing, and otherfields toa script, a spec
sheet, a form ula, ora seriesofstepsthatproduced a rightanswer.).
103 Id.
104 Id. at2829.
105 Id.
106 Id. at42.
107 Id. (
recognizing thatrewardshelp usstareahead and racefaster).
108 Id.
97
98
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Pink sum m arizesstudiesthatexam inehum an m otivation, and
arrives at the conclusion that an im portant distinction exists
between extrinsicand intrinsicm otivation.109 With extrinsicm otivation, an individualneeds to receive som e sortofreward in
addition to doing a task, while with intrinsic m otivation, the
perform anceofthetask itselfisthereward.110 Heconcludesthat
[i]ntrinsic m otivation is conducive to creativity,whereas controlling extrinsicm otivation isdetrim entaltocreativity.111 When
extrinsicm otivation isem ployed tocontrolem ployeebehaviorin
theshort-term , therearedetrim entallong-term effects.112 Extrinsic rewards, especially conditional if-then rewards, snuff out
hum an creativity.113
When perform ance of the task itselfgives people intrinsic
m otivation, people are m uch m ore dedicated to the task, spend
m oretim eworking on it, and generally seem m oreinterested in
com pleting the task successfully.114 Thisrealization aboutwhat
m otivates people leads to som e strange and counterintuitive
results.115 Pink describestwocom petingencyclopedias. First, Pink
introduces Microsoft
s MSN Encarta developed by professional
writers, editors, and well-com pensated m anagers.116 Second, Pink
introducesWikipedia created by tensofthousandsofvolunteers
thatwritefornothing otherthan personalenjoym ent.117 Fifteen
Id. at36 (citing Mark Lepperetal., Undermining Childrens Intrinsic
Interest with Extrinsic Rewards: A Test of the Overjustification Hypothesis,
28 J. PERSONALITY & SOC. PSYCHOLOGY 129, 12937, n.1 (1973)).
110 Id. at18.
111 Id. at 2829 (
citing TERESA M. AMABILE, CREATIVITY IN CONTEXT 119
(1996))(noting thatifused properly and carefully, extrinsic m otivators can
beconducivetocreativity).
112 Id. at37 (

Carefulconsideration ofrewardeffectsreportedin 128 experim entslead totheconclusion thattangiblerewardstend tohaveasubstantially
negative effecton intrinsicm otivation
and that
[w]hen institutions fam ilies,
schools, businesses, and athleticteam s, forexam ple focuson the short-term
and optforcontrolling people
s behavior,they do considerable long-term dam age (citing Edward L. Deci et al., A Meta-Analytic Review of Experiments
Examining the Effects of Extrinsic Rewards on Intrinsic Motivation, 125
PSYCHOLOGICAL BULLETIN 627, 65859 (1999).
113 Id. at37.
114 Id. at38.
115 Id. at1315.
116 Id.
117 Id.
109
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yearsago, itwould haveseem ed im possiblethatthelatterwould
achievetrem endoussuccessandbearespectedsource, andtheform erwould havebeen abandoned.118
Pink positsthattruem otivation thatleadstoexcellentcreative
perform ance com es from m astery, autonom y, and purpose, and
spendstherem ainderofhisbook outliningtheseconcepts.119 Businesseshaveachieved successwhen theypaytheirworkershigher
than the m arket rate rather than using conditional if-then
rewards.120 Thistakestheissueofm oney offofthetableand does
m oretoboostperform anceand organizationalcom m itm entthan
an attractive bonusstructure.121
2. Daniel Pinks Lessons on Motivation Applied to Business
and Education
Teaching is a heuristic task thatinvolves creativity, and is
m orethan juststudentsacquiringa setam ountofknowledge.122
Educatorsshould becom pensated likesuccessfulbusinesspeople
whoalsoperform creative, heuristictasks. Econom istand Nobel
laureateGeorgeAkerlofrevealed that, when com paniesslightly
overpay their workers, com panies are better at attracting and
retaining talent.123 Thisslightoverpaym entalso servesto boost
com pany m orale and productivity.124 In the words ofPink, this
take[s]the issue ofm oney offthe tableand allows workers to
Id. at14.
Id. at10.
120 Id. at180:
Instead ofpayingem ployeesthewagesthatsupplyand dem and
would havepredicted, [som ecom panies]gavetheirworkersa
littlem ore. Itwasn
tbecausethecom panieswereselflessand it
wasn
t because they were stupid. It was because they were
savvy. Paying greatpeople a little m ore than the m arketdem ands, [the Econom ists] found, could attract better talent,
reduceturnover, and boostproductivityand m orale.
121 Id.
122 Id. at191.
123 GeorgeA. Akerl
of& JanetL. Yelle, A Near-Rational Model of the Business Cycle, with Wage and Price Inertia, 100 Q. J. ECON. 823, 828 (1985),
https:/
/notendur.hi.is/ajonsson/
kennsla2003/Akerlof_Yellen1.pdf [https:
//
perm a
.cc/8LRZ-MN43].
124 Id.
118
119
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focuson theirwork instead oftheirpay.125 However, to capture
thegainsfrom takingtheissueofm oneyoffofthetable, em ployees m ustbe com pensated fairly in relation to their peers ata
given com pany.126
Applying Pink
s research to teacher com pensation should be
donewith theidealsofprom otingcreativityand instillingintrinsic m otivation in teachers. Teachers should be paid m ore than
theyaretoday. PayforPerform anceschem es, however, constantly
keep the issue ofpay on the table, decrease creativity, and kill
theintrinsicm otivation thatteachersneed tobeabletoexcelin
theclassroom .
Additionally, there is a m easurem ent problem inherent in
assessing educationalquality, and education isdifferentthan a
com pany thatisattem pting to m axim ize profits. Education isa
com plex good with m any inputs,127 and teaching is a com plex
profession thatseekslong-term success.128 Therefore, itisdifficult
PINK, supra note95, at180.
See id. at179;Akerlof& Yelle, supra note123.
127 See CTR. FOR INT
L DEV. AT HARVARD UNIV., GLOSSARY, THE ATLAS OF
ECONOMIC COMPLEXITY, http://atlas.cid.harvard.edu/about/glossary/[https://
perm a.cc/L2JY-3MPS](describing an index thatm easures the com plexity of
goodsbyrankingthem :
[They are ranked]by theam ountofcapabilitiesorknow-how
necessary to m anufacture them . Products such as chem icals
and m achineryaresaid tobehighlycom plex, becausetheyrequireasophisticated levelofproductiveknowledgeandtypically
em erge from large organizations where a num ber ofhighly
skilled individuals interact. Whereas products, such as raw
m aterialsorsim pleagriculturalproducts, requireonlyabasic
levelofknow-how and can be produced by an individualor
fam ily-run business.);
S. Claudina Vargas et al., An educational production system com plexity:
im plicationsform odelcom pletenessand perform ance im provem ent1 (Feb. 14,
2002)(unpublished m anuscript), http://www.researchgate.net/publication/23
8527489 [https://perm a.cc/5ZKR-7UY5] (A m odern K12 [Educational Production System ], in generalterm s, is a socio-politicalstructure, open-looped
thatem bodies m ulti-tiered hierarchies with m ultiple interrelated purposes.
Thissystem isinherently dynam icand com plex due to the nature ofitscore
function isthedevelopm entof[hum an learning].).
128 See Arnaud Cost
inot, On the origins of comparative advantage, 77 J.
INT
L ECON. 255, 263 (
2009), http://econom ics.m it.edu/files/3925 [https://perm a
.cc/4RQB-Q3R8](describing thattom easurethecom plexity ofa job, they use
the questions[s]uppose som eone had theexperience and education needed to
125
126
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to say that a student
s long-term educationaloutcom e changes
even iftheyhavean exceptionalteacherforoneyearasm easured
byayear-endtest.129 Becauseschoolshopetoprom otegraduation
rates, an appropriate m easurem enthere m ightbe tying kindergarten teacherssalariesto studentshigh schoolorcollege graduation rates. Given theim practicality ofthissuggestion, however,
concernsaboutm easurem entstrongly suggestthatPay forPerform anceschem esshouldbeavoided.
Theintroduction tothisSection outlinedtwoassum ptionsupon
which Pay forPerform ance teachercom pensation system srely.
Thefirstassum ption isthatperform ance-based pay willincrease
teacher m otivation.130 The second assum ption is that, with increased teacherm otivation, studentoutcom eswillbe im proved.
AsthisNotehasshown, thisfirstassum ption isflawed because
teaching isa heuristictask and m otivation tocom pleteheuristic
taskscannotbe bolstered with externalrewards.131 To the contrary, harm can result.132 The second assum ption isalso flawed
because the type ofm otivation that teachers receive from increased pay willlikely notlead to changes in theirteaching.133
startworkingatajoblikeyours. From thatpoint, how longwould ittakethem
to becom e fully trained and qualified [to do a job like yours]?and noting that
[t]he answer is expressed in num ber ofm onths,finally concluding thatthe
proxy forcom plexity isequaltotheaveragenum berofm onthsnecessary to be
fully trained and qualified in a given industry).
129 See Vargasetal
., supra note 127, at2 (Education is a dynam icprocess
thatinvolvesm any im precisefactors. [Hum an learning]developm entism ultistage, sequential, interdependent, and im precise.).
130 See Ari
eleyetal., supra note45, at1.
131 See supra not
es10911, 121 and accom panying text.
132 See id.
133 Many t
eachersentertheteaching profession asa calling and notoutof
m otivation toreceivefinancialgains. See What Its Really Like to Be an Elementary School Teacher, MONSTER.COM, http://teaching.m onster.com /careers/articles
/9638-what-its-really-like-to-be-an-elem entary-school-teacher [https://perm a.cc
/VX2J-28CR](acknowledging thatm any teachersseem ed tosee [teaching]as
a calling a way of
m aking a difference.
It
snota job to do forthe m oney,said
one teacherbluntly. You have to 
have a passion forwhatyou teach.
I stopped
teaching for severalyears but m issed the interactions with students,wrote
another, who took a better paying day job in the interim . 
I don
tm ake m ore
m oney and I havelesstim eform yself, butI wouldn
ttrade any ofthat. I love
m eeting new students every year and I thrive in an atm osphere ofchange
and flexibility.
).
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Another justification offered in supportofPay for Perform ance
schem esisthattheincreased paywillattractpeopletoeducation
whom ightotherwiseenteralternativecareers.134 Whilethereisa
high rateofteachersleavingtheteachingprofession each year,135
onlyasm allpercentageleaveduetothecom pensation.136
By focusing on Pink
sapproach offosteringintrinsicm otivation
and byfollowingtheexam plesofsuccessfulbusinesses, education
can bestim proveschoolresults. Whatreallym akesteachershappier is being included in school decisionm aking and having
greateropportunitiesto collaborate with otherteachers.137 Pink
highlights that intrinsic m otivation spawns from autonom y,
134 Om ps, supra not
e 10, at 1073 ([F]or successfuland highly-m otivated
potentialcandidates, the currentsingle salary pay schedule doesnotreward
teachersforinnovation, effectiveness, and accom plishm ents. Only one in ten
high schoolstudentsexpressesa strong desire toteach.).
135 See NAT
L CTR. FOR EDUC. STATISTICS, U.S. DEP
T OF EDUC., TEACHER
TRENDS, http://nces.ed.gov/fastfacts/display.asp?id=28 [https://perm a.cc/JBG9
-4U8J](reportingthat8 percentofteachersleavetheprofession each year).
136 See THE NEW TEACHER PROJECT , GREENHOUSE SCHOOLS:HOW SCHOOLS
CAN BUILD CULTURES WHERE TEACHERS AND STUDENTS THRIVE 2 (2012), http://
tntp.org/assets/docum ents/TNTP_Greenhouse_Schools_2012.pdf[https://perm a
.cc/TJ5Z-7SPX](reportingthatoftheteacherswholeavetheteachingprofession,
between 8 and 12 percentreportthatfinancialcom pensation isthereason for
theirdeparture). A fargreaterreason forteachersleaving hastodowith the
workingand learningenvironm entin theschool. Id. (reportingthatin low-end
schools, 42 percentofteachersreportthattheyleavebecausetheyaredissatisfied with schoolleadership, thereareinsufficientdevelopm entopportunities,
and thestudentconductand learning environm entarepoor, whereasin high
functioningschools, 47 percentofteachersleaveforpersonalreasonsthathave
nothingtodowith theaforem entioned reasons).
137 Ji
llBarshay, What makes for happier teachers, according to international
survey, EDUCATION BY THE NUMBERS (June 30, 2014), http://educationbythe
num bers.org/content/teachers-top-perform ing-countries-teach-less_1404/[https:
//
perm a.cc/QY3C-J4HX]:
Teacherswhosay theygetincluded in schooldecision-m aking
and collaborateoften with otherteachersarem orelikelytosay
thatteaching isa valued profession in theirsociety. In turn,
thesesam eteachersreporthigherlevelsofjob satisfaction and
confidence in theirability to teach and to m otivate students,
according to a 2013 survey ofm iddle-schoolteachers in 34
countriesand regionsaround theworld conducted by theOrganization forEconom icCo-operation and Developm ent(OECD)
and published on June25, 2014.
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m astery, and purpose, and thatteachersgetdissatisfied and leave
theprofession when they arenotintrinsically m otivated.138 This
lack ofintrinsicm otivation hasm oretodowith thework environm entthan itdoeswith therateofpay.139 Focusingon autonom y,
m astery, and purposereleasesworkerstodoqualitywork.
Theteacherm otivation justification forim plem entingPayfor
Perform ancepoliciesseem stom ischaracterizeteachingasan algorithm ic task thatcan be boosted by extrinsic rewards, and assum es that teachers justneed to putin m ore effort. Applying
extrinsic rewards to problem s thatrequire intrinsic m otivation
lim itsthe breadth and reducesthe depth ofhum an thinking.140
Misapplyingextrinsicrewardscan beshortsighted.141
The second justification for Pay for Perform ance policies
thatthey would send the rightsignalto people considering the
teaching profession isgenerally m eritorious,142 butthatjustification isjustasapplicabletoalternativesthatarem oresupported
bysocialscience.143
Upon exam ining the justifications forim plem enting Pay for
Perform ancecom pensation system sand lookingatthesocialsciencethatwould purporttolend supporttothispolicy, a serious
lack ofevidencethatthispolicywillachievethedesired resultis
revealed.
PINK, supra note95, at191.
See Barshay, supra note137.
140 See PINK, supra not
e95, at54(In thefindingsofastudywhereonegroup
wasincentivizedand theothergroupwasnot, and both wereaskedtocom plete
aheuristictask:
Theincentivized participantsperform ed worsethan theircounterpartsbecause they were so focused on the prize thatthey
failed to glim pse a novelsolution on the periphery. Rewards,
we
ve seen, can lim itthe breadth ofourthinking. Butextrinsic
m otivators especially tangible, if-thenones can alsoreduce
thedepth ofourthinking.).
141 See id. (
warning thatm isapplied extrinsicrewards can focusoursights
on only what
sim m ediately beforeusratherthan what
soffin the distance).
142 What are some types of incentives for business units?, CCH HUMAN
RESOURCES COMPLIANCE LIBRARY, CCH-HRCL ¶ 22,930 (C.C.H.), 2012 WL
5468633, ¶ 22,930 (2015)(notingthatageneralreason forim plem entinga Pay
forPerform ance system is thatbusiness unitincentives are to attractqualified individuals).
143 See PINK, supra not
e 95, at191 ([T]oo m any talented people optoutof
[teaching]because they
reconcerned aboutsupporting theirfam ilies.).
138
139
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IV. ALTERNATIVE APPROACHES TO REFORMING EDUCATION AND
WHAT BUSINESS CAN LEARN FROM EDUCATION REFORM
There is an incredible disconnect between how states are
com pensatingteachers144 and whatiseffective.145 Whatthestates
should bedoing issetting up environm entsthatprom oteautonom y, m astery, and purposetobuild theintrinsicm otivation that
willallow teacherstotrulyaddressthechallengesofteaching.146
Whiletherearecertainlym anyfactorsthatgointocreatingthat
type ofenvironm ent,147 this Note willhereinafter focus on providing solutionsforthe role thatteachercom pensation playsin
theequation.
Pink recom m endsthatan em ployerpay itsem ployeesabove
averagefortheirindustrytogettheissueofm oneyoffofthetable
andallow teacherstofocuson teaching.148 Oneschool, TheEquity
ProjectCharterSchool(TEP), hastaken thatadvicetonew levels
by paying their m iddle schoolteachers a salary of$125,000.149
Theschoolstrategicallyallocatesitsresourcesbyaskingteachers
to take on additionalroles, thereby allowing itto operate offof
thesam eincom easa traditionalpublicschool.150 Thisstructure,
discussion supra PartII.
See discussion supra PartIII. Furtherm ore, ifstateswould stillliketo
pursuerewardsin theform ofteacherbonuses, thebonusesshould atleastbe
presentedin awaythatisshown tobeeffectivebyresearch. Forexam ple, changingthereward tothelossaversion context. ROLAND G. FRYER, JR., STEVEN D.
LEVITT, JOHN LIST & SALLY SADOFF, ENHANCING THE EFFICACY OF TEACHER
INCENTIVES THROUGH LOSS AVERSION:A FIELD EXPERIMENT 18 (2012), http://
scholar.harvard.edu/files/fryer/files/m eritpaychihgtsall_1.pdf [https://perm a.cc
/X5D2-67ZW]([F]ram ing a teacherincentiveprogram in term soflossesrather
than gainsleadstoim proved studentoutcom es.).
146 See PINK, supra not
e95, at10.
147 See generally THE NEW TEACHER PROJECT , supra not
e136.
148 PINK , supra not
e95, at191.
149 Philosophy, THE EQUITY PROJECT CHARTER SCHOOL, ht
tp:
/
/www.tepcharter
.org/philosophy.php [https://perm a.cc/Z234-E7JQ].
150 Meredi
th Galante, Why A Middle School In New York Is Paying Teachers
$125,000 A Year, BUS. INSIDER (Apr. 18, 2012, 3:32 PM), http://www.business
insider.com /the-equity-project-charter-school-pays-teachers-125000-a-year-2012
-4 [https://perm a.cc/G52S-BVV8](TEP operates on the sam e allocated m oney
asotherpublicschoolsin New York City. Theonlyfundraisingitdoesisforthe
new buildingthatithopestostartconstruction on soon.).
144 See
145
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whileinitiallysurprising, m akescom pletesenseupon reflection.
Econom istand Nobellaureate George Akerlof
s aforem entioned
findingsrevealthatpayingan aboveaveragesalarydecreasesem ployeeturnoverand boostsproductivity.151 Replacing em ployees
when they leave isan expensive burden on schools, businesses,
andtheeconom yasawhole.152 Whilean extensiveem piricalstudy
abouttheviabilityofthiscom pensation system on abroaderscale
isbeyondthescopeofthisNote, TEP certainlyprovidesastarting
pointforthisinquiry.
Ifbusinesses ever had any doubtaboutwhether there were
som e tasks to which Pay for Perform ance schem es should not
extend, the application to teacher pay should m ake this lesson
clear. Businessesshouldbem akingcleardeterm inationsbetween
heuristicand algorithm ictasks.153 Policym akersshould bedoing
thesam e, and ignoring thiscriticaldistinction when m andating
PayforPerform ancecom pensation schem eswillhavedetrim ental
long-term consequences.154
Businesses should care aboutteachercom pensation forfour
strategicreasons. First, thebusinesscom m unity should beskepticalofany effortby legislaturestocodify an ineffectivesystem of
com pensation. Thiscan leadtoinefficiencyandpossiblyeven legislativeexpansion intoareasthatcould haveam oredirecteffecton
business. Second, businessesshould beconcerned with education
reform , becauseitispartlypaidforbythebusinesscom m unity.155

Akerlof& Yelle, supra note123.
See SuzanneLucas, How much does it cost companies to lose employees?,
CBS NEWS (Novem ber21, 2012, 11:24 AM), http://www.cbsnews.com /news/how
-m uch-does-it-cost-com panies-to-lose-em ployees/[https:
//perm a.cc/SR6Y-WL4K]:
Turnovercostsincludeproductivitylossesduringtraining, recruiting and lostwork while a position isvacant. Foralljobs
earning lessthan $50,000 peryear, orm orethan 40 percentof
U.S. jobs, theaveragecostofreplacingan em ployeeam ountsto
fully 20 percentofthe person
sannualsalary.
153 See supra not
es10911.
154 See supra not
e111.
155 See THE WHITE HOUSE, OFFICE OF MGMT. AND BUDGET, BUDGET TABLE 2.2
(2015) https://www.whitehouse.gov/om b/budget/Historicals [https://perm a.cc
/K2HZ-HU3Q](sum m arizingthatjointlypaid payrolltaxesaccountfor34 percentandcorporatetaxesaccountfor11 percentofthetotalfederaltaxrevenue).
151
152
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Third, increasing educationalattainm entincreaseseconom ic
activity.156 Sim ilarly, an uneducated populaceiscostlytosociety.157
Education reducescrim e, leading toboth savingson incarceration
costsand netgainsin econom icactivityduetoincreased wages.158
Education leads to a healthier population and saves m oney on
healthcarespending.159 Furtherm ore, an increasein educational
attainm entiscorrelated with a reduction in governm entspending on social assistance program s.160 A correlation exists between education and earnings,161 and higherindividualearnings
lead to greatertax revenuesforthe governm ent.162 Allofthese
156 See Eri
n McDonald, Note, Trading Diplomas for Dollars: How Michigan
Lawmakers Could Use Education as an Economic Development Model, 55
WAYNE L. REV. 1131, 1137 (2009).
157 See id. at1139.
158 See id. (
citing ALLIANCE FOR EXCELLENT EDUCATION, SAVING FUTURES,
SAVING DOLLARS:THE IMPACT OF EDUCATION ON CRIME REDUCTION AND EARNINGS, at9 (
Sept. 12, 2013), http:/
/all4ed.org/reports-factsheets/saving-futures-sav
ing-dollars-the-im pact-of-education-on-crim e-reduction-and-earnings-2/ [https://
perm a.cc/T3XR-7TL3](reporting thata 5 percentincreasein m alehigh school
graduation rate would result in $18.5 billion in crim e-related savings and
$1.2 billion in additionalearnings, fora totaleconom icgain of$19.7 billion
nationwide);LanceLochner& EnricoMoretti, The Effect of Education on Crime:
Evidence from Prison Inmates, Arrests, and Self Reports, 94(1)AM. ECON. REV.
155, 15556 (2004)(articulating severaltheories for the connection between
theeconom yand areduction in crim e)).
159 See McDonal
d, supra note156, at1137 (citingALLIANCE FOR EXCELLENT
EDUC., HEALTHIER AND WEALTHIER:DECREASING HEALTH CARE COSTS BY INCREASING EDUCATIONAL ATTAINMENT (
Nov. 2006), http://citeseerx.ist.psu.edu
/viewdoc/download?rep=rep1&type=pdf&doi=10.1.1.173.4598 [https://perm a.cc
/YV5Q-499H]).
160 See id. (
citingJaneWaldfogeletal., Welfare and the Costs of Public Assistance, in THE PRICE WE PAY:THE ECONOMIC AND POLITICAL CONSEQUENCES OF
INADEQUATE EDUCATION 160 (CliveR. Belfield & HenryM. Levin eds., 2007)).
161 See JIM SAXTON, JOINT ECON. COMM., U.S. CONGRESS, INVESTMENT IN
EDUCATION:PRIVATE AND PUBLIC RETURNS 2 (Jan. 2000), http://down.cenet.org
.cn/upfile/41/200593011828169.pdf[https://perm a.cc/39GC-CUGM].
162 See McDonal
d, supra note 156, at1139 (citing CECILIA ELENA ROUSE,
PRINCETON UNIV. & NAT
L BUREAU OF ECON. RESEARCH, THE LABOR MARKET
CONSEQUENCES OF AN INADEQUATE EDUCATION (Sept. 2005), http://www.lit
eracycooperative.org/docum ents/TheLaborMarketConsequencesofanInadequate
Ed.pdf[https://perm a.cc/896B-DVYR] (Because those who do not com plete
high schoolarelesslikelytobeem ployed and havesignificantlylowerannual
earningsthan those with atleasta high schooldegree, they also contribute
significantly lessto tax revenues.)).
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considerationslead toan increase in aggregate dem and a boon
tobusiness. Finally, theeducationalattainm entofworkersm atterstobusinesses, andbusinessesshould beconcerned with m akingsurethateducationalreform sareeffectivetobestservetheir
futureinterests.163
CONCLUSION
PayforPerform ancecom pensation schem esbased on student
testscoresareill-suited foreducation. Teachercom pensation can
beadjusted tobetterm eeteducationalneeds, astheuniform salaryscheduleisoutdated. Although stateshavebeen quick tom ove
to Pay forPerform ance com pensation schem es, thiswillhave a
long-term detrim entaleffecton educationaloutcom es. Teachingis
a task thatrequirescreativity, and PayforPerform anceschem es
squelch creativity. Thislesson isonethatbusinesshasused toits
advantageforyears, and thisiswhereeducation can learn from
business. Businesscan solidifywhatitknowstobetruefrom education
s recent foray into Pay for Perform ance schem es, m ainly
thatincentivepay worksin som econtextsand isdetrim entalin
others. Finally, thebusinesscom m unityshould actoutofitsown
self-interesttoopposePayforPerform ancecom pensation schem es
in education.

163 Busi
nessesconsiderthe educationalsystem ofan area when planning
where to locate new facilities. See, e.g., PaulKrugm an, Toyota Moving Northward, N.Y. TIMES (July 25, 2005)(reporting thatlow educationalattainm ent
wasonereason why Toyota chose to locate a new autom obile m anufacturing
facilityin Canadainstead ofin Alabam a);SAXTON, supra note161, at2.

