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WHY VEETC IS NOT ENOUGH: PROTECTING THE
NATIONAL HIGHWAY TRANSPORTATION INFRASTRUCTURE

STEPHEN MCDONALD"

INTRODUCTION

For decades, the highway has been one of the most enduring
symbols of American freedom, as well as one of the primary modes
of facilitating commerce among the states. As the United States
has evolved both commercially and technologically, the national
highway system has become increasingly vital to the success of the
United States’s economy, eclipsing the role previously played by
railroads and dwarfing the role currently played by airways.
Despite the importance of the U.S. highway infrastructure, a lack
of adequate funds dedicated to its creation and maintenance has
left it in a state of increasing deterioration.?

Under the current system of highway funding,® most of the
revenue used to fund the creation and maintenance of the national
highway infrastructure comes from state and federal gasoline
taxes.? Currently, this system is significantly unbalanced, leaving
states without enough money to adequately manage their road-

* Stephen McDonald is a 2006 J.D. candidate at the William and Mary School of
Law. This Note is dedicated to the author’s wife, Kara McDonald, whose
unconditional love and support throughout law school made the writing and
ultimate publication of this Note possible. The author would also like to thank
the Editorial Board of the William and Mary Environmental Law and Policy
Review for their tireless efforts over the past year.

! Salvatore Massa, Surface Freight Transportation: Accounting for Subsidies in
a “Free Market,” 4 N.Y.U. J. LEGIS. & PUB. PoL’Y 285, 295-96 (2000-01).

% See infra notes 84-90 and accompanying text.

% For an analysis of the operation of the Highway Trust Fund (“HTF”), see infra
notes 64-72 and accompanying text.

* Massa, supra note 1, at 318 (stating that the most common form of highway
revenue raising is through gasoline taxes).
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ways.® This already inadequate system of funding roadway
maintenance and construction is in serious danger of becoming
further overwhelmed by a confluence of environmental, social, and
economic factors that have prompted a recent movement towards
more environmentally responsible transportation.®

While the environmental and social benefits of such a shift
are clear, the long-term economic costs of such progress are much
less apparent. As the movement towards more environmentally
responsible methods of transportation gains momentum, it is
important for both taxpayers and legislators to realize that
transportation, the environment, and energy use are all related,
and gains for one can equal losses for another.” In the recent
movement towards less environmentally harmful fuels and
vehicles, the United States’s system of funding the construction
and maintenance of highways has largely paid the price. The
federal government has only recently began taking steps to
address the very serious issue ofinadequate highway funding,® and

® See discussion infra notes 85-91.
¢ From flexible-fuel technology to hydrogen powered vehicles, there are several
technologies currently being explored that, if adopted on a wide scale, would
necessitate further changes in the HTF than are discussed in this paper. This
Note confines its analysis to technologies that were commercially available at
the time of its writing, specifically ethanol blended fuel and hybrid vehicles.
" See generally AMERICAN ROAD AND TRANSPORTATION BUILDERS ASSOCIATION,
THE TAX NEXUS BETWEEN FEDERAL TRANSPORTATION, ENERGY, ENVIRONMENTAL
POLICIES, http://www.artba.org/pdf/ARTBA_ethanol_statement.pdf(last visited
Feb. 3, 2006).

There exists a unique nexus between federal transportation,

energy and environmental policies. Policies in all three areas

have a common thread—the use of federal tax law involving

motor fuels to advance national objectives. . . . As a result,

positive impacts for one policy area sometimes contradict—or

even undermine—goals and objectives in another policy area.
Id.; see also Oliver A. Pollard, I1II, Smart Growth and Sustainable
Transportation: Can We Get There From Here?, 29 FORDHAM URB. L.J. 1529,
1547 (2002) (stating that “[ulntil relatively recently, transportation policy and
environmental policy operated almost completely independently of one another
and often at cross purposes”).
8 For a summary of the Safe, Accountable, Flexible, and Efficient Transportation
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unless more proactive measures are taken soon,’ the integrity of
the national highway transportation infrastructure will continue
to decline, ultimately causing widespread economic disruption.*

In October of 2004, Congress passed the American Jobs
Creation Act' in an attempt to address the funding crisis facing
the national highway transportation infrastructure. The Volumet-
ric Ethanol Excise Tax Credit (“VEETC”), was attached as a rider
to the Jobs Act.'’? VEETC encourages the production of ethanol-
blended gasoline through various subsidies aimed at helping
producers and suppliers of ethanol to bring their product to market
more cheaply.’®

VEETC directly impacts highway funding by shifting the tax
burden of providing these subsidies away from the Highway Trust
Fund and placing it on the General Fund." This helps to mitigate
the annual multi-million dollar losses suffered by states under the
HTF, but it does not provide any long term stability to the nation’s
system of highway funding. VEETC, though it is certainly a step
in the right direction towards preventing a national highway

Equity Act of 2005, see Toni Johnson et al., Safe, Accountable, Flexible, and
Efficient Transportation Equity Act of 2005, CONG. Q., Jan. 24, 2006.

® This Note argues that given the dire consequences of failing to act and the
continued reticence of the federal government to take appropriate measures, it
is incumbent upon the states to take appropriate action to protect the integrity
of the national highway transportation infrastructure.

1 For a discussion on the relationship between a well-maintained
transportation infrastructure and the economic prosperity of the United
States, see Paul Stephen Dempsey, Transportation: A Legal History, 30
TRANSP. L.J. 235 (2003).

' The American Jobs Creation Act of 2004, Pub. L. No. 108-357, 118 Stat.
1418 (2004) (enacted).

2 For a discussion of why the ethanol excise tax credit was an appropriate
addition to the Jobs Act, see discussion infra Part IL.B.

3 For a complete summary of the ethanol and biodiesel provisions in VEETC,
see New Ethanol and Biodiesel Provisions in HR. 4520, RENEWABLE FUELS
ASS'N, Jan. 28, 2005, available at http://www.ethanolrfa.org/policy/papers/view.
php?id=6.

 Sherry Collins, Biofuels Benched, CORN AND SOYBEAN DIGEST, Aug. 1, 2004, at
7. For a general explanation of how revenue for the creation and repair of
highways is raised, see discussion infra notes 62-74 and accompanying text.
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infrastructure funding crisis, is merely a quick-fix solution that
addresses only one factor contributing to the much larger problem
of inadequate highway transportation infrastructure funding.

One major weakness of the HTF is that it is designed to rely
on the extra revenue created by fuel-inefficient vehicles through a
tax on the sale of gasoline.' In fact, for the current system of
highway funding to achieve sustainability, the average fuel
efficiency of vehicles in the United States would have to drop
considerably.’® Such a drop is unlikely, however, given recent
developments in the automotive industry and an increasing
national awareness about the dangers of foreign oil dependence."’

Likely developments such as an increase in the average fuel
efficiency of vehicles and steadily increasing energy prices will
further endanger the national highway transportation infrastruc-
ture unless a different method of funding the construction and
maintenance of highways is adopted. Despite its long history, the
manner in which the highway transportation infrastructure is
funded has become obsolete and needs to be updated before this
funding problem causes a serious national economic crisis.'®
Fortunately, states are already exploring different funding
mechanisms that could stop the deterioration of the nation’s
highways and shift the tax burden for funding the nation’s
highways to the people who use it most. Ultimately, states need to
establish highway funding mechanisms that would either supple-
ment or replace the state tax on gasoline.

Section I of this Note discusses the history of the highway
transportation infrastructure in the United States, ultimately
concluding that the national highway transportation infrastruc-
ture has grown too large to be adequately supported by the current
gas tax system.' Section II examines VEETC, particularly its tax

15 See infra notes 172-73 and accompanying text.

18 For a discussion on the relationship between fuel efficiency and the ability of
a tax on gasoline to adequately fund the national highway infrastructure, see
Part III.C.

17 See infra note 151 and accompanying text.

18 See Dempsey, supra note 10, at 238.

¥ See infra Part 1.
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consequences for highway funding.*® Section III discusses the
factors leading the change towards greener transportation
technologies and the impact those technologies have on the future
of highway funding.? Section IV examines two different courses of
action currently being explored by states to supplement the gas tax
as a means of funding their highway transportation infrastruc-
tures.? Finally, Section V concludes that by either supplementing
or supplanting the state tax on gasoline with a true road use fee,
states can guarantee adequate funding for the national highway
transportation infrastructure.?

I HISTORY OF THE NATIONAL HIGHWAY TRANSPORTATION
INFRASTRUCTURE

A Development of the National Highway System

The drafters of the United States Constitution recognized
the importance of a well-developed transportation infrastructure
by explicitly granting to Congress the power to create roadways.
Despite the fact that the framers gave Congress this power, the
states were actually the first governmental entity to engage in
road building.? In 1808, twenty years after the adoption of the
Constitution, the United States Treasury Secretary “became the
first national figure to urge a national system of roads.”

In the early days of American history, the states’ process of
building roads was both slow and inefficient, and generally

0 See infra Part II.

?1 See infra Part III.

22 See infra Part IV.

% See infra Part V.

24 U.S. CONST. art. I, § 8 (“Congress shall have Power . . . [t]o establish Post
Offices and post Roads”); see also Dempsey, supra note 10, at 243 (discussing the
importance of the Constitution’s delegation of this power to Congress); Massa,
supra note 1, at 316-17 (discussing the history of Congress’s role in financing the
nation’s highways).

% Dempsey, supra note 10, at 243,

% Id. at 244.
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produced poor quality roads. In 1835, Alexis de Tocqueville wrote
of travel in New York, “[i]f ever the taste for traveling takes you,
I do not counsel you to choose the part of America where I am now.
The roads are fearful, detestable . . . so rough that it’s enough to
break the toughest bones.”®” Given the limited usefulness of these
early roadways for commercial travel, there was little incentive for
states and localities to fund their development. With the advent of
the automobile in the early twentieth century, however, a need
soon developed to adequately fund and plan a high-quality
national system of roadways.

As motor vehicles became more prevalent, their use was
initially limited by the poor road conditions that existed through-
out most of the nation.? Recognizing the economic potential of the
automobile, Congress first “began to promote [the automobile’s]
growth with federal matching grants for highway construction . .
. with the Federal-Aid Road Act of 1916, which established the
Bureau of Public Roads, and then the Federal Highway Act of
1921.”% The 1916 Act provided that the federal government would
“subsidize [the] planning and funding of highway projects, while
the States would construct, own, and maintain their highways.”°

The Federal-Aid Road Act of 1916 was significant not only
for the short-term impacts it had on roadway construction, but also
because it was the “first authorized federal financial participation
in the construction of the nation’s roads . . . .”' This shift in
transportation policy “changed the future of American roads . . .
[by] mark[ing] the beginning of a partnership between state

%" Richard F. Weingroff, Alexis de Toqueville on Transportation in America, U.S.
DEPT OF TRANSP., FED. HIGHWAY ADMIN., http:/www.fhwa.dot.gov/infra
structure/alexis.htm (last visited Feb. 3, 2006).

28 Dempsey, supra note 10, at 273.

2 Id. at 273-74.

% Id. at 274; see also Massa, supra note 1, at 317 (stating that “[glenerally,
federal assistance for road construction and maintenance projects consisted of
appropriations to the states which in turn implemented the projects™).

31 Craig J. Albert, Your Ad Goes Here: How the Highway Beautification Act of
1965 Thwarts Highway Beautification, 48 U. KAN. L. REV. 463, 469 (2000).
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governments and the federal government™? in the development of

a national highway system. In the beginning years of federally
organized highway construction, “user fees—initially in the form
of a gasoline tax—developed to partially offset the [federal] subsidy
for road construction.”®

With the additional gasoline tax revenue, “[w]lhat had
previously been a haphazard network of roads developed by
accidents of history and habit, politics and necessity, was to be
extended and improved through a process of orderly planning.”*
Progress took several years, but by the 1930s, roads and highways
were being constructed all across the United States.* The problem,
however, was that despite the fact that the federal government
was organizing the construction of a nationwide system of inter-
connected roadways, the vast majority of highway construction
was taking place in “rural areas and the urban fringe of cities.”®
Congress addressed this issue in 1944 when it expanded the scope
of national road construction by setting out an ambitious plan to
connect all of the major cities and industrial centers in the United
States with a “national network of high quality roads.” It was
this program that “created the impetus for the modern interstate
highway system.”®

Under this program, similar to the Federal-Aid Road Act of
1916, the federal government was obligated to provide money for
the planning of an interconnected highway system.*® This was
important because a comprehensive transportation plan “can

%2 Id. at 472-73.

3 Massa, supra note 1, at 318.

3 Albert, supra note 31, at 473; see also Massa, supra note 1, at 317 (explaining
just how poorly the roads were planned and constructed at the time, stating that
“by 1919, the interstate road network was still very underdeveloped; a military
convoy celebrating the Allied victory in World War I expended sixty-two days
traveling from Washington D.C. to San Francisco”).

% Massa, supra note 1, at 317.

% Id.

87 Id. at 317-18.

3% Id. at 318.

% Dempsey, supra note 10, at 274.
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facilitate creation of an efficient and productive transportation
infrastructure better able to satisfy the broader needs of the public
for safe, secure, seamless, expeditious and reasonably priced
transportation.”® It is widely understood that a well-planned and
developed transportation system is a “fundamental component of
economic growth” and “a fundamental element in the growth of
civilization.”! In fact, throughout history, an awareness of this has
led governments to consistently make the development of a
transportation infrastructure a top priority.”> In the 1950s, the
United States government set out to accomplish this goal by
articulating, for the first time, a well-developed plan for a national
highway transportation infrastructure.

Though 1944 is often recognized as the beginning of the
national highway system, several major highways were actually
constructed before the start of World War II,*3 and the movement
towards the construction of a unified national highway system
really gained momentum in the mid-1950s. In fact, the decade
after the end of World War II saw the most dramatic change in
the national highway infrastructure. “During the 1950s, it was
President Dwight Eisenhower who saw the need to build a
national system of interstate highways to link the country for,
inter alia, purposes of national defense.”** In a speech on Febru-
ary 22, 1955, Eisenhower emphasized the importance of a well-
planned national transportation infrastructure, stating that
“[tlogether, the united forces of our communication and transpor-
tation systems are dynamic elements in the very name we
bear—United States. Without them, we would be a mere alliance
of many separate parts.”®

0 Id. at 238.

1 1d. at 239.

2 “Throughout history, it has been the recognition of the role transportation
plays in social and economic development that has inspired a strong
governmental presence in its promotion, facilitation, and regulation.” Id. at 240.
3 Albert, supra note 31, at 313-14.

“Id. at 314.

“* Richard F. Weingroff, Federal-Aid Highway Act of 1956: Creating the
Interstate System, U.S. DEP'T OF TRANSP., FED. HIGHWAY ADMIN., http://www.
fhwa.dot.gov/infrastructure/rw96e.htm (last visited Feb. 3, 2006).
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Eisenhower’s vision became a reality just one year later with
the passage of both the Federal Highway Act of 1956* and the
Highway Revenue Act of 1956.*” The Federal Highway Act was a
revolutionary piece of legislation that “launched the largest public
works project ever undertaken—the 43,000-mile National System
of Interstate and Defense Highways.”® The Highway Revenue Act
was equally significant in scope, establishing the method of
funding highway construction and maintenance still used today,
the Highway Trust Fund (“HTF”).*

The HTF was a codification of the user fee idea first
effectuated during early highway construction through a tax on
gasoline. The HTF was designed to receive funding through
revenue generated from various user charges on sales of gasoline,
tires, and a weight tax for heavier vehicles.’® At the time it was
established, “Congress authorized a four cent gas tax to be paid
into the Highway Trust Fund by the states, which then [made]
requests against the Fund to be spent on construction of the
Interstate System.”™!

Not only was the HTF the “first formal linkage of construc-
tion funding and user fees,” it was the first time in the history of
the United States in which “Congress had earmarked taxes for
specific purposes.” This was due in large part to the fact that
legislation that would dedicate gasoline taxes solely to highway

6 Federal-Aid Highway Act of 1956, 70 Stat. 374 (1956).

“ Highway Revenue Act of 1956, 70 Stat. 390 (1956).

8 Dempsey, supra note 10, at 314.

“Id.

50 Id.; see also Karen L. Spinola, The Road Less Traveled—Implications for the
Goodman Oil Decision, 38 IDAHOL.REV. 637, 646, n.67 (2002) (stating that state
highway funds are raised in much the same manner, primarily though “gasoline
tax; registration and license fees; gross receipts and mileage taxes; bond issues;
toll and use fees; and property tax”).

51 Liam A. McCann, Note, TEA-21: Paving Over Efforts to Stem Urban Sprawl
and Reduce America’s Dependence on the Automobile, 23 WM. & MARY ENVTL.
L. & PoL’Y REV. 857, 862-63 (1999).

%2 Massa, supra note 1, at 318.

% Dempsey, supra note 10, at 314.
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efficiency of vehicles increases, Oregon’s 1.2 cent per mile user-fee
will generate more revenue than the state gasoline tax of twenty-
four cents per gallon.'”

A GPS-monitored tracking system is extremely simple in its
operation. When the GPS-equipped car pulls up to the gas pump,
onboard computers transmit data to the pump, which then
calculates the appropriate user-fee to charge the driver.'®® By
calculating the appropriate user-fee and charging the driver at the
same time that the car is being refueled, this system operates in a
manner very similar to the previously-existing method of charging
a gasoline tax; both taxes are paid at the pump, and both happen
with equal regularity.'®

There are several other benefits to a GPS-monitored pay-as-
you-go system that make it an attractive option of revenue raising
for states. More than just tracking the particular roads upon which
a GPS-equipped car travels, the GPS tracking system can also
record the time of day during which those roads were traveled.
This type of user-fee assessment is called “congestion pricing.”'*?
Under a system of congestion pricing, drivers pay a higher user fee
for using certain high-traffic roads during busier times, thus
reducing the amount of congestion on those roads.'®® Also, on
highways, “vehicles [could] pay to use certain lanes at peak
hours.”*®* A GPS tracking system also allows for rate differentia-
tion among different types of vehicles, charging more for heavier

1" See Valenti, supra note 177, at A8.

180 Gee Steele, supra note 175.

181 Tames M. Whitty, manager of Oregon’s Office of Innovative Partnerships and
Alternative Funding, believes that this attribute is important to the continued
success of this program. “Drivers will fill up just like they do now, the only
difference is how the gas tax is calculated.” Id.

182 Id.

183 «“T'o keep people off freeways at peak hours, for example, per-mile fees for city
streets could be pegged at a lower rate than the highway. That could prompt
people to use alternative routes.” Robert Salladay, DMV Chief Backs Tax by
Mile; New Appointee has Advocated a Levy Based on How Much and Where
Motorists Drive. Idea is Gaining Support, but Privacy Advocates Worry, L.A.
TIMES, Nov. 16, 2004, at B1.

184 Id
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vehicles and even exacting a greater fee when those heavier
vehicles use certain types of streets where their wear and tear will
be much greater than on others.'®® Eventually, Oregon hopes to
have their system capable of charging different road-use fees based
on the fuel-efficiency of a particular vehicle, whereby less fuel
efficient vehicles would pay a higher per-mile fee than vehicles
with greater fuel-efficiency.®

Despite all of its possible benefits, there are some issues
with a GPS tracking system that should be considered by states
that are interested in pursuing alternatives to a state gasoline tax.
First, depending on the location and environmental setting of the
GPS receiver, GPS readings can sometimes be inaccurate.'®
Mn/DOT determined that in order to get accurate readings in
downtown areas, an electric odometer needed to be used in
conjunction with the GPS recorder.'® The failure of GPS to

185 Id. (for example, “[llarge trucks could be charged higher fees for using
residential streets rather than more fortified freeways”). This is a particularly
attractive benefit of a GPS tracking system, because

large trucks don’t generate enough revenue from . . . [gasoline]

taxes to pay for the burden they place on roads . . . [a] large

truck . .. can do as much damage on a city street as 10,000 cars,

but [under the current system] it still pays the same amount of

per-gallon gasoline tax, assuming the gas was purchased in

[that state] in the first place.
Id.
18 A system that could differentiate between types of vehicles in charging
variable user-fees would further environmental and national security-related
objectives of promoting fuel efficiency and thereby reducing the United States’s
dependence on foreign oil. One of the main problems with any type of highway
funding system that charges drivers based on the miles they drive and not the
amount of gasoline they use is that it reduces the incentive for drivers to
purchase fuel-efficient cars, because drivers of fuel efficient vehicles currently
enjoy gasoline tax savings over drivers of less fuel-efficient vehicles. See
generally Valenti, supra note 177.
7 When the Minnesota Department of Transportation (“Mn/DOT”) studied
alternatives to the gas tax, they found that “GPS had the desired accuracy in
rural areas; however, the position accuracy was compromised in urban settings
where tall buildings blocked satellite signals or signals bounced off buildings.”
Steele, supra note 175.
188 Id
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accurately record data in urban settings is a more of a serious
issue in areas where “roads and jurisdictional boundaries are in
close proximity,” such as the Northeast.'®

The difficulty of obtaining accurate GPS readings in some
areas and the significant cost and amount of time required to
establish a national GPS monitored network'® are not the only
problems facing the implementation of a GPS tracking system.
Privacy and informational-security issues about a GPS-monitored
user-fee system have already caused privacy advocates much
concern.'® If vehicles are able to record when and where a person
has driven, privacy issues arise about where and how that data
will ultimately be stored and who will have access to it.

Despite the reticence of privacy advocates to support any
type of GPS tracking system, currently-existing methods of
recording and storing a vehicle’s data offer privacy protections for
the driver. For example, GPS tracking systems equipped with
smart cards store the vehicle’s data within the vehicle itself, rather
than transmitting it elsewhere to be stored.'** Chris Hoofnagle,
Associate Director for the Electronic Privacy Information Center,
warns that if the data collected by the GPS receiver is stored by
governmental agencies, it will “create[] a honey pot for law.
enforcement information requests.”*® Regardless of where the
data is stored, many transportation experts and privacy advocates
believe that “legal safeguards [should] be built into any GPS-based

18 1d. (stating that “New Jersey would be upset, for example, if vehicles were using
their roads but the collection system was sending tax revenue to Pennsylvania.”).
10 Priel, supra note 81, at 3758.

191 See Steele, supra note 175.

192 With the protection of privacy in mind, the University of Iowa’s Public Policy
Center “has proposed a national six-year test using a more accurate GPS
technique and smart cards to collect the data on board the vehicle. This data
would then be transferred to a collection station using the removable smart
card.” Id. Other methods of data collection by GPS technology involve sending
the signals directly back to the GPS satellites which would then be used to
calculate the appropriate user-fee for the driver, or sending the signals directly
to the gasoline pump from the car, which would then calculate the appropriate
road-use tax. See Salladay, supra note 185, at B1.

193 Steele, supra note 175.



2006] WHY VEETC Is NoT ENOUGH 765

mileage fee to prevent anyone other than the vehicle owner/
operator from knowing the vehicle’s movements without the
consent of the vehicle/owner operator.”*

If a vehicle’s data is transferred to and managed by a third
party, regardless of whether that entity is private or governmental,
it may ultimately prove impossible to guarantee the privacy of that
data. If the information is managed by a private business, many of
the privacy protections available to citizens when dealing with the
government will be inapplicable.'® In a post-September 11th
world, legal privacy protections that usually apply to information
held by private businesses do not apply to data related to travel.
Specifically, under the USA Patriot Act,'®® the FBI can demand,
without judicial oversight, the records of an individual’s travel
patterns.’”’

Though GPS tracking has some issues that have not yet
been perfectly resolved, it offers a real alternative to states
considering either supplementing or supplanting the state tax on
gasoline with a user-fee system. As the technology progresses, both
the cost and the effectiveness of a GPS-monitored system will
continue to improve. States who do not wish to take on such an
ambitious project, however, might find the answer to their
roadway funding woes in the more time-tested system of toll roads.

B. Toll Roads
Another possible method of raising revenue for the construc-

tion and maintenance of the national transportation infrastructure
is through the increased use of toll roads. If implemented on a wide

1% Gritzinger, supra note 176, at 30.

1% Id. (noting that legal safeguards that would normally apply to the federal
government when dealing with private information would not apply in the GPS
tracking context).

1% Uniting and Strengthening America by Providing Appropriate Tools Required
to Intercept and Obstruct Terrorism (USA PATRIOT ACT) Act of 2001, Pub. L.
No. 107-56, 115 Stat. 272 (2001) (codified as amended in scattered sections of 50
U.S.C.) (enacted).

Y750 U.S.C.S. § 1861 (LexisNexis 2006); see also Gritzinger, supra note 176, at 30.
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enough scale, “tolling could bring billions of dollars into the
nation’s highway system” in a short amount of time.!*® For this
reason, many state and federal officials have been pushing to
replace the gasoline tax by transforming the interstate system
from one that is mostly unfettered with tolls into one that uses
tolling facilities to operate on a pay-as-you-go basis.'*

Currently, “[o]f the 46,730 miles of road on the interstate
highway system, only about 2,900 miles are tolled.”? Most of the
currently tolled sections of highway were constructed before the
Federal-Aid Highway Act of 1956.>" In this Act, Congress agreed
to provide federal funds to states for the creation and maintenance
of the national highway system if the states “agree[d] not to
impose tolls on the roads.”® Rather than being forced to dismantle
their tolled highways, states were allowed to incorporate them into
the interstate system, but Congress refused to provide any funding
for the tolled sections of highway.?%

Congress relaxed this general prohibition on tolling in 1991
by allowing “a few states to experiment with tolling projects aimed
at reducing congestion” while still receiving federal transportation
funds.** These projects were largely successful and ultimately
produced a more sophisticated method of charging a user fee—a
variable toll that increases in price with the amount of traffic on
a given section of roadway at a particular time.?®® With a variable-

198 Friel, supra note 81 at 3758.

99 Id. at 3755.

200 Id

20170 Stat. 374 (1956).

202 Friel, supra note 81, at 3755.

203 “To this day, the New Jersey Turnpike, Ohio Turnpike, and other tolled
interstates receive no federal support.” Id.

204 Id. at 3756.

2% San Diego participated in a toll experiment project on Interstate 95. Under
the terms of the project, single-occupancy vehicles are allowed to drive in the
high-occupancy vehicle (‘HOV”) lane by paying a toll. The toll starts off at fifty
cents and increases in twenty five cent increments up to four dollars as more
cars enter the HOV lanes. The amount of traffic on the road and the
corresponding toll are calculated automatically by sensors on the road. “The
variable toll, by discouraging some lone drivers from entering the lanes at higher
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toll system, toll roads are able to monitor traffic and combat
congestion in a manner similar to a GPS tracking system, but for
a lower cost.

The dire funding situation facing the national highway
transportation infrastructure combined with both the success of
these tolling projects and the lobbying efforts of states for more
tolling authority recently resulted in the passage of the Safe,
Accountable, Flexible, Efficient Transportation Equity Act: A
Legacy for Users® (“SAFETEA-LU”). SAFETEA-LU provides new
exceptions to the federal government’s prohibition on tolling, and
modifies one previously existing section.?” Specifically, SAFETEA-
LU modifies the section of the U.S. Code that “generally prohibits
the imposition of tolls on facilities that use Federal Funds” so long
as the state actions are allowed under 23 U.S.C. section
1229(a)(1).2%8

When establishing new toll roads or modifying existing toll
roads, SAFETEA-LU allows states to take advantage to three new
tolling mechanisms. First, SAFETEA-LU allows states to convert
new or existing HOV lanes into “high-occupancy toll” lanes, known
as HOT lanes.?” HOT lanes operate by allowing a single-occupancy
vehicle to pay a fee to use HOV lanes that are usually reserved for
multi-occupant vehicles.?”® Second, SAFETEA-LU allows states to
take part in either the Express Lanes Demonstration program® or
the Interstate System Construction Toll Pilot program,*?depending

prices, helps keep traffic moving on the HOV lanes so that people who pay the
toll are guaranteed to drive close to the speed limit.” Id.

206 Pub. L. No. 109-59, Aug. 10, 2005 (codified in scattered sections of 23 U.S.C.).
207 Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for
Users (SAFETEA-LU); Opportunities for State and Other Qualifying Agencies
to Gain Authority to Toll Facilities Constructed Using Federal Funds, 71 Fed.
Reg. 965 (Jan. 6, 2006), available at http://frwebgate6.access.gpo.gov/cgi-bin/
waisgate.cgi? WAISdocID=705191204285+88+0+0&WAISaction=retrieve (last
visited Apr. 10, 2006) [hereinafter SAFETEA-LU Notice].

28 Id. (noting that SAFETEA-LU modifies 23 U.S.C.S. § 301 (LexisNexis 2006)).
209 Id.; see also 23 U.S.C.S. § 166 (LexisNexis 2006).

19 See SAFETEA-LU Notice, supra note 207.

211 93 U.S.C.S. § 1604(b) (LexisNexis 2006).

212 923 U.S.C.S. § 1604(c) (LexisNexis 2006).
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on whether there is any pre-existence tolling infrastructure in the
state. The Express Lanes Demonstration program “permits tolling
authority for up to fifteen demonstration projects for existing HOV
facilities or where toll capacity is added,” thus making the program
applicable to states that already have tolled highways.”® If a state
does not currently have any tolled sections of roadway, the Inter-
state System Construction Toll Pilot program will “authorize[] up to
three toll pilot facilities on the Interstate system for the purpose of
constructing new Interstate highways.”®* Finally, SAFETEA-LU
also “modifies and extends” the Value Pricing Pilot Program?®” that
was initially included as a part of ISTEA.*¢

Essentially, SAFETEA-LU finally allows tolling to be used by
states as a means of offsetting the significant annual financial losses
from their transportation budgets. Though toll roads do not provide
the same level of flexibility as GPS tracking, they avoid the privacy
issues and high cost associated with such a system. Now that the
federal government has finally relented from their strict anti-toll
stance, states finally have options to help to achieve a level of
balance with their highway transportation infrastructure funding.

CONCLUSION

From its inception, the American highway transportation
infrastructure has been funded through the user fees. While the
United States’s system of highways has grown in size and trans-
portation technologies have advanced, the method of funding the
national highway infrastructure has failed to evolve in kind.
Though the costs associated with the construction and mainte-
nance of the national transportation infrastructure have grown,
the increased use of heavily-subsidized fuels, the advancement of
fuel-efficient vehicle technologies, and the drive to reduce foreign
oil dependence have caused the gasoline tax method of revenue

213 SAFETEA-LU Notice, supra note 207.

214 Id

215 Id.; see also 23 U.S.C.S. § 149 (LexisNexis 2006).
218 SAFETEA-LU Notice, supra note 207.
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creation to become even less adequate. Simply put, the national
highway system has evolved into something too large to be
supported by the system originally designed to fund it.

Thus, what is needed is not quick-fix legislation like VEETC
that merely shifts around from where subsidies are paid, but
rather a system of revenue creation that allows for flexibility and
change in the United States’s fuel use. When the only available
method of financing the maintenance and construction of the
highway infrastructure is inseparably linked to the sale and use of
gasoline, it provides a serious disincentive for pursuing environ-
mentally positive transportation goals such as reducing the United
States’s dependence on foreign oil, increasing the use of alternative
fuels, and increasing the fuel efficiency of automobiles. A true
roadway user fee should reflect the amount a driver uses the
roadway, not the amount of gasoline that a driver consumes.

States are currently exploring two new methods of making
up this budgetary shortfall; GPS tracking and toll roads. By either
supplementing or supplanting the state gasoline tax with user-fee
revenue based on the drivers’ travel patterns, states can ensure
that their highway transportation infrastructure will remain
secure during the inevitable transition away from the current
period of oil-heavy transportation towards whatever types of
transportation technologies tomorrow will bring.



