





The order of the Commonwealth
Court below is reversed. (footnote
omutted)

CASTILLE, J., files a concurring opinion
in which ZAPPALA, J., joins.

CASTILLE, Justice, concurring.

I agree with the majority that Sections
1(c) and 2 of the ordinance at issue must
be stricken. However, because a majority
of the United States Supreme Court has
upheld the constitutionality of a virtually
identical ordinance under the First
Amendment to the Federal Constitution,
and because this Court is bound by the
United States Supreme Court’s
interpretations of the Federal
Constitution, I must disagtee with the
majority’s conclusion that the provisions
of the ordinance at issue fail under the
First Amendment to the Federal
Constitution. Instead, I believe that the
provisions of the ordinance at issue hete
must be stricken under Article I, § 7 of the
Pennsylvania Constitution. Accordingly, I
concur only in the result reached by the
majority in this matter.

The United States Supreme Court case
which lies at the crux of this matter 1s
Barnes v. Glen Theatre, Inc., 501 U.S. 560
(1991). In Barnes, the United States
Supreme Court reviewed a statute which
was, as the majority herein states,
“strikingly similar” to the ordinance sub
gudice.' The critical issue in Barnes was

' The ordinance in Barnes provided:

Sec. 1. (a) A person who knowingly
or intentonally, in a public place:
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the characterization of the purpose of the
statute, for if the purpose of a statute is
the suppression of protected expression,
then under prevailing First Amendment
precedent, the strict scrutiny test applies.

According to the majority in the
instant matter, there was “no point on
which a majority of the Barnes Court
agreed,” aside from agreeing that nude
dancing is expressive conduct for First
Amendment purposes. Maj. Op. at 278.
Thus, the majority gleans that Barnes 1s not
binding precedent on the issue of whether
the ordinance sub judice can be
characterized as relating to the
suppression of free expression under the
First Amendment. Finding no such
binding precedent in Barnes, the majority
proceeds to determine that the ordinance
at 1ssue here 1s related to the suppression
of free expression, and further finds that
the ordinance fails to pass constitutional
muster under the strict scrutiny test. I
believe that the majority herein strains to
find discord in Barnes where none exists.
In so doing, the majority circumvents
binding United States Supreme Court

* %k %

(3) appears in a state of nudity
X %k Xk
commits public indecency, a Class A
misdemeanor.

(b) ‘Nudity’ means the showing
of the human male or female
genitals, pubic area or
buttocks with less than a
fully opaque covering, the
showing of the female breast
with less than a fully opaque
covering of any part of the
nipple, or the showing of the
covered male genitals in 2
discernibly turgid state.

X X X



precedent.

My disagreement with the majority
centers on the fact that five Justices, and
thus a majority, voted to uphold the
ordinance in Barres on the basis that the
ordinance at issue in Barnes could not be
characterized as relating to the
suppression of free expression for
purposes of the First Amendment.
Therefore, a five-Justice majority declined
to apply the strict scrutiny test.

Thus, the basic premise upon which
five Justices of the United States Supreme
Court agreed is that the purpose of a
statute virtually identical to the one at
issue here cannot be characterized as the
suppression of protected expression.
(footnote omitted) Accordingly, none of
these five Justices believed that the strict
scrutiny test was approprate. The
majority herein overlooks this fact, deems
the Barnes Court “hopelessly fragmented”
and discerns no binding common ground
in Barnes. Consequently, the majonty
adopts the position of the Barnes
dissenters, finds the ordinance at 1ssue a
content-based ordinance which is aimed at
the suppression of protected expression
and applies the strict scrutiny test. By
applying the First Amendment strict
scrutiny test in spite of Barzes, the majority
here defies binding precedent.

Although I believe that Sections 1(c)
and 2 of the Ordinance at 1ssue here do
not fail under the First Amendment 1n
light of Barnes, 1 nevertheless concur in
the result reached by the majority since I
believe that those provisions must be
stricken under Article I, § 7 of the
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Pennsylvania Constitution, which
provides: “.. The free communication of
thoughts and opinions is one of the
invaluable rights of man, and every citizen
may freely speak, write and print on any
subject, being responsible for the abuse of
that liberty ...”. Pa. Const. Art. I, § 7.

* %k %

Justice White’s dissent forcefully
articulates the position which I believe
that this Court should adopt for purposes
of our interpretation of Article I, § 7 of
the Pennsylvania Constitution. * * * The
true purpose of the ordinance, as applied
to appellant and others similarly situated,
is to prevent the customers in appellant’s
and like establishments from being
exposed to the distinctive communicative
aspects of nude dancing. One might call
this 2 moral justification, insofar as the
drafters of the ordinance seem to be
expressing their moral condemnation of
those citizens of the Commonwealth who
are attracted to this distinct form of
communication, but lawmakers cannot
invoke the sword of morality specifically
to attack a form of protected expression.
The fact that this particular form of
protected expression may not ascend to
the level of a high art form is irrelevant.’

> This concept was eloquently articulated
by Justice Harlan: “It is largely because
government officials cannot make
prncipled decisions in this area that the
Constitution leaves matters of taste and
style so largely to the individual.” Coben ».
Californza, 403 U .S. 15, 25 (1971). Or, put
another way: “While the entertainment
afforded by a nude ballet at Lincoln
Center to those who can pay the price
may differ vastly in content (as viewed by
judges) or in quality (as viewed by cntics),
it may not differ in substance from the



Lawmakers may not categoncally
proscribe any form of protected
expression simply because they are not at
ease with its content.

Accordingly, for purposes of Article I,
§ 7 of the Pennsylvania Constitution, I
believe that the strict scrutiny test is
appropriately applied in this case. I
concur in the majority’s application of the
strict scrutiny test, as well as the
remainder of the majonty’s disposition of
this case.

ZAPPALA, J., joins this concurring
opinion.

dance viewed by the person who ... wants
some ‘entertainment’ with his beer or shot
of rye.” Salem Inn, Inc. v. Frank, 501 F.2d
18,21 n. 3 (2d Cir.1974), aff'd in part sub
nom. Doran v. Salem Inn, Inc., 422 U.S. 922
(1975).
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WHEN IS ‘SPEECH’ SPEECH?

Tulsa World

Thursday, March 18, 1999

James J. Kilpatrick, Universal Press Syndicate

At Kandyland the gitls dance naked.
That much is clear. But are these
ballerinas of bump and grind clothed in a
constitutional g-string? That is the subject
of today’s homily. Let us pray.

“Congress shall make no law,” says
the Constitution, “abridging the freedom
of speech.” What is the meaning of
“speech”? Is 1t simply expression? Any
kind of expression? The word is harder to
define than “alone,” which recently
puzzled the moral leader of the free
world.

To the dictionaries! Speech, says
Random House, is the ability to express
one’s thoughts and emotions “by speech
sounds.” It 1s “something that is spoken;
an utterance.” It 1s a form of
communication in spoken language.
Merriam-Webster 1s to the same effect.
American Heritage adds nothing useful.
The New World Dictionary distanguishes
a speech from an address, an oration and
a lecture, but this gets us constitutionally
nowhere. The point is that all of the
lexicographers define “speech” only in
terms of the spoken word.

Over the past 68 years the Supreme
Court has taken a far more expansive
view. In 1931 the court struck down a
California law that made it a crime to
display a red flag. The case involved a
teacher at a summer camp with
communist connections. Chief Justice
Charles Evans Hughes reasoned that the
flag was a form of political “expression”
and was thus protected by the First
Amendment.
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Since then the high court repeatedly
has upheld symbolic speech as
distinguished from oral speech. In 1968
the court upheld an act of Congress
prohibiting the mutilation of draft
registration cards, but the rationale rested
chiefly upon the federal power to raise
armies and suppott a navy.

In another Vietnam-era decision, the
court ruled in 1969 that Des Moines,
Iowa, could not punish students for
wearing black armbands. Like the case of
the communist counselor, the issue went
to the heart of political expression -- and
political expression enjoys the highest
level of constitutional protection.

Over the past 25 years this sound
doctrne has flourished. It peaked in 1989
and 1990 in two cases in which the high
court struck down flag-burning laws. This
was symbolic expression that caused
nationwide revulsion, but nationwide
revulsion is no defense. What about the
naked dancers of Kandyland? In 1994 the
city of Erie, Pa., adopted an ordinance
making it unlawful for any person
“intentionally to appear in a public place
in a state of nudity.” (The law provides an
exception for children and nursing
mothers.) The owners of Kandyland
challenged the ordinance as a violation of
the dancers’ right to free expression, and
they won. Said the Supreme Court of
Pennsylvania:

“The act of dancing nude, with its
attendant erotic message, is an expressive
act entitled to First Amendment
protection. We can say this with certainty



because a majority of the United States
Supreme Court recently enforced such a
view in Barnes vs. Glen Theatre (1991).”
Erie petitioned the Supreme Court for
review.

The Glen Theatre case is a frail
crutch. It came from South Bend, Ind.,
where the Kitty Kat Lounge wanted to
present totally nude go-go dancing.
Another venue of classical culture in
South Bend, the Glen Theatre, wanted to
present nude dancers separated from
customers by glass screens. When the case
reached the Supreme Court in 1991, the
high court fell to pieces.

The court exploded with four separate
opinions. Not one of them commanded
five votes. This was the judicial equivalent
of goulash. It was constitutionally
inedible. The court appeared to be saying
that public nudity 1s an evil that Indiana
could suppress, but nudity that conveys a
message of eroticism is protected speech.

Justice Antonin Scalia argued in a
concurrng opinion that the Indiana law
had nothing to do with “speech.” It was
concerned only with conduct likely to
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trigger immorality. Justice David Souter,
disagreeing, said that performance dancing
1s inherently expressive, but nudity per se
1s not. Nudity is a condition, he added,
not an activity.

There 1s no wholly satisfactory
solution to this dispute over the meaning
of “freedom of speech.” When a
Kandyland cafe or a Kitty Kat Lounge
invokes the First Amendment, the
amendment is trivialized. It is not
symbolic speech, because it symbolizes
nothing. One of the South Bend dancers,
asked why she wished to dance 1n the
nude, said that she makes more money
that way. James Madison, why are you
rolling 1n your grave?

I doubt that the high court will accept
the Erie case. The court has better fish to
fry, but at some point the court must
directly answer the question: When is
“speech” speech?

Copyright © 1999 The Tulsa World



NUDE DANCING STILL HAS ITS LIMITS
Performers in Liquor-Licensed Clubs Have to Wear G-Strings and
Pasties

Pennsylvania Law Weekly

Monday, December 28, 1998

Danielle N. Rodier of the Law Weekly

If bachelors and businessmen want to
see nude exotic dancers, they still have to
go to a BYOB club, according to a recent
Commonwealth Court decision upholding
the ban on nudity in liquor-licensed
establishments.

The three-judge Commonwealth
Court panel in Purple Orchid, Inc. v.
Pennsylvania State Police, PICS Case No.
98-2576 (Pa. Commw. Dec. 3, 1998)
Pellegrini, J. (22 pages), affirmed a fine
against the club for allowing dancers to
perform with only clear liquid latex
covering their nipples. The dancers
appeared bare-breasted, the court said,
and the Liquor Control Board’s policy
against lewd, immoral or improper
entertainment prohibits that much
exposure. Pellegrini said the LCB policy
served a substantial government interest.
“[First], eroticism or sex, as the national
headlines establish, causes individuals to
engage in irrational conduct; alcohol
lessens inhibitions and clouds judgment
also causing people to engage in irrational
conduct; and the ultimate age-old truth,
sex and alcohol in combination causes
people to engage in incredibly irrational
and dangerous conduct,” he said. “Taking
those ‘truths’ into consideration, the
board reasonably determined that nudity
and alcohol were a combustible mixture
and would foreclose the operation of an
orderly liquor establishment...” According
to the opinion, a state police officer
witnessed three female dancers at the
Purple Orchid performing with apparently
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bare breasts. Their nipples were covered
with liquid latex but it was clear. The
officer cited the club with allowing lewd,
immoral or improper entertainment on its
premises, in violation of Section 493(10)
of the Liquor Code. On appeal, an
administrative law judge decided that
exposing breasts with clear latex covering
the nipples was the same as exposing bare
breasts and imposed a $ 1,000 fine. Before
the Commonwealth Court, the Purple
Orchid argued that Section 493(10) was
unconstitutionally vague. But the court
threw out that argument based on Tabit:
Bar, Inc., 395 Pa. 355, 150 A.2d 112 (1959),
in which the state Supreme Court shot
down the vagueness argument, finding
that liquor license actions did not have to
be interpreted as strictly as criminal
statutes because they are civil and
administrative in nature.

Kandyland

Pellegrini cited the state Supreme
Court’s decision in Pap’s A.M. v. City of
Ere, PICS Case No. 98-2233 (Pa. Oct. 21
1998) Cappy, J. (28 pages), in which an
Erne County ordinance prohibiting nude
dancing was struck down and the court
opened the door for nude dancing in
clubs that are not a licensed liquor
establishments. The ordinance prohibited
nudity anywhere and the operator of a
bottle club called “Kandyland” fought the
constitutionality of the ordinance under
freedom of expression rights. The Erie
City Council did not have a compelling

b



reason to forbid nudity in general when it
passed the ordinance in 1994, the justices
said in overturning a Commonwealth
Court decision in Pap’s. “The act of being
in the nude is not, in and of itself, entitled
to First Amendment protection because
no message is being conveyed. Yet the act
of dancing nude, with its attendant erotic
message, is an expressive act entitled to
First Amendment protection,” Justice
Ralph Cappy wrote. Cappy cited the 1991
U.S. Supreme Court case Barnes v. Glen
Theatre Inc., where eight of the nine
justices agreed that nude dancing 1s
expressive conduct and entitled to “some
quantum” of First Amendment
protection. But the court then rejected the
Barnes decision, which it called
“hopelessly fragmented,” as a source of
guidance for Pennsylvania on whether the
ordinance is related to the suppression of
free expression and instead relied on its
own independent examination of the
ordinance. While the court acknowledged
the Erie City Council was trying to
“combat negative secondary effects” such
as violence, sexual harassment, public
Intoxication, prostitution and the spread
of sexually transmutted disease, it
determined that “the stated purpose for
promulgating the ordinance is inextricably
linked with the content-based motivation
to suppress the expressive nature of nude
dancing,” Cappy wrote. Once the court
declared the ordinance’s restrictions
content-based, it applied the strict scrutiny
test. But Erie’s brief did not include strict
scrutiny analysis, Cappy said, and 1ts “utter
failure to carry their burden on this point
would be a sufficient reason to find that
the strict scrutiny test was not met here.”
The court, granting that the most
compelling governmental interest served
by the ordinance is the worthwhile
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objective of deterring sex crimes, said the
ordinance is not tailored narrowly enough
to meet that interest. The justices said it 1s
“highly circuitous to prevent rape,
prostitution and other sex crimes by
requiring a dancer in a legal establishment
to wear pasties and a G-string before
appearing on stage. “We believe that
mmposing criminal and civil sanctions on
those who commit sex crimes ... would be
a far narrower way of achieving
compelling governmental interest,” Cappy
wrote. But Pellegrini said the LCB policy
was not like the Erie County ordinance.
“Unlike the Erie Ordinance, which was a
total ban on public nudity anywhere and
any place, the prohibition here is not
total,” he said. “We believe this is an
important distinction because otherwise
no restriction could be placed on nudity
under the Liquor Code, an outcome that
our Supreme Court obviously did not
intend. If that were so, it would be
protected speech for a person to come
into a city council meeting and dance
around naked to show to what condition
the tax burden was reducing him to or, for
an entertainer, to perform a nude dance
conveying an erotic message to show why
more zoning districts should permit adult
establishments.”

The O’Bnen Test

Pellegrini then analyzed the LCB
policy under the United States v. O Brien,
391 U.S. 367, 88 S.Ct. 1673, 20 L.Ed.2d
672 (1968), test which holds that an
ordinance 1s constitutional if: (I) the
interest served 1s within the power of the
government; (2) 1t furthers an important
or substantial governmental interest; (3)
the governmental interest served is
unrelated to free expression; and (4) the



alleged restrictions on alleged First also failed because Pellegrini said the clear
Amendment freedoms is no greater than color made the breasts appear nude. Zan
1s essential to the furtherance of that Hale contributed to this report.

interest. Pellegrini said the board’s policy

met each prong of the test. The Purple .
Orchid’s last argument that the dancers’ Copyright © 1998 Legal Communications,
nipples were covered with latex, and Ltd.

therefore their performance was not lewd,
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BAN ON NUDE DANCING BACKED BY HIGH COURT
The 5-4 Decision Says Public’s ‘Moral Disapproval’ Outweighs the Right
of Free Expression

Los Angeles Times

Saturday, June 22, 1991

David G. Savage, Times Staftf Writer

The Supreme Court Friday gave
communities broad powers to ban nude
dancing, ruling that the public’s “moral
disapproval” of nudity outweighs the First
Amendment’s protection of free
expression.

The 5-4 decision stands as a
significant high court pronouncement on
the limits of free speech and expression.
The conservative justices said they are not
willing to read the Constitution broadly to
protect expressive conduct that offends
the majority.

The court’s position marks a reversal
from two years ago, when a different 5-4
majority struck down all laws forbidding
the burning of the American flag. Next
year, the justices will consider the issue in
another context: May government punish
the symbolic burning of a cross, or 1s that,
too, a form of expressive conduct?

Friday’s ruling raises, without
answering, the question of whether artists
and gallery directors have a constitutional
right to exhibit works that are deemed
offensive by city officials.

Government has the authority to
protect “societal order and morality,”
including the power to forbid “expressive
activity” within the confines of a private
establishment, Chief Justice William H.
Rehnquist said for the court.

However, the immediate practical
impact of Friday’s ruling is limited.
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Nineteen years ago, in the case of
California vs. LaRue, the high court said
states may use their constitutional power
to control alcohol sales as a basis for
banning topless dancing in bars and
nightspots. In subsequent decisions, the
court has made clear that cities or counties
may forbid such dance performances
anywhere alcohol 1s served.

In this case, Indiana officials used the
state’s public indecency law to prosecute
not only nude dancers who worked in
bars and clubs but also those employed at
establishments where no alcohol was
served.

Last year, a federal appeals court in
Chicago ruled that the Indiana
prosecutors were violating the First
Amendment. Nudity on public streets and
beaches can be banned, the appeals court
said, but nude dancing in private
establishments 1s a form of protected
expression.

Rarely does the Rehnquist court rule
against a state government, and the
majority was true to form Friday.

The decision involved a case from
South Bend, Ind., in which owners of JR’s
Kitty Kat Lounge joined an adult
bookstore and three dancers to challenge
the state’s public indecency law, which
prohibited them from dancing nude.

Nude dancing is “expressive conduct
within the outer perimeters of the First
Amendment,” the chief justice conceded.



Nonetheless, states clearly have the power
to forbid public nudity through their
public indecency laws, he said.

“Public nudity is the evil the state
seeks to prevent, whether or not it is
combined with expressive activity,”
Rehnquist said. “Indiana’s requirement
that the dancers wear at least pasties and a
G-string 1s modest, and the bare minimum
necessary to achieve the state’s purpose.”

Only Justices Sandra Day O’Connor
and Anthony M. Kennedy joined

Rehnquist’s opinion in the case (Barnes
vs. Glen Theatre, 90-20).

Justice Antonin Scalia said he would
go further and declare that nude dancing
1s not expressive conduct entitled to any
First Amendment protection.

Justice David H. Souter cast the
decisive fifth vote but upheld the Indiana
law on narrower grounds. Nude
entertanment may be banned, not
because of moral disapproval, but because
of its potential “secondary effects” of
encouraging “prostitution, sexual assault
and associated crimes,” Souter said.

State officials and conservative groups
applauded the court for upholding the
indecency law.

“The First Amendment is not an altar
on which American families must sacrifice
the traditional values that made this
country great,” said Thomas L. Jipping,
director of the Free Congress Foundation.
The 5-4 ruling gives “a green light for
communities to aggressively enforce basic
standards of decency,” he said.

Free speech advocates said they feared
Rehnquist’s opinion could have a broad
impact.

“This 1s a dangerous and disturbing
decision because it says free speech can be
censored in the interest of public
morality,” said Stephen Shapiro of the
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American Civil Liberties Union in New
York. “They took on the issue of nude
dancing but ending up writing an essay,
and a bad essay, on the First
Amendment.”

Eliott Mincberg, legal director of
People for the American Way, said the
decision 1s “potentially troubling” for
artistic groups. Rehnquist’s opinion states
no exceptions for such productions as a
ballet that includes nudity or the
counterculture musical “Hair,” he noted.

Last year, officials in Cincinnati tried
to close down an art gallery’s exhibit of
Robert Mapplethorpe photos on the
grounds that they were obscene. The
effort failed when a jury concluded that

the works were not obscene.

“Rehnquist’s opinion suggests the city
fathers in Cincinnati could have
accomplished the same thing by invoking
their public indecency statute,” he said.

At the same time, Soutet’s narrow
opinion suggests that he would not
support a broad attack on nudity in artistic
works, Mincberg added.

Friday’s decision provoked an odd
scene 1n the courtroom. Toursts who
arnived to see the justices solemnly take
the bench were surprised to then hear the
chief justice discoursing on the First
Amendment implications of “pasties and
G-strings.”

Meanwhile, 1n their written opinions,
two justices engaged in a remarkable
exchange over nudity in the Hoosier
Dome, the sports arena in Indianapolis.

In his concurring opinion, Scalia said
that the court had never adopted the
“Thoreauvian ‘you may do what you like,
so long as it does not injure someone else’
beau ideal. The purpose of Indiana’s
nudity law would be violated, I think, if
60,000 fully consenting adults crowded



into the Hoosier Dome to display their
genitals to one another, even if there were
not an offended innocent in the crowd.”

In dissent, Justice Byron R. White said
he agreed with Scalia’s observation, but
not with its application to private
establishments. “No one can doubt,
however, that those same 60,000 Hoosiers
could be perfectly free to drive to their
respective homes all across Indiana and,
once there, to parade around, cavort or
revel in the nude for hours in front of
relatives and friends,” he said.

Despite the view expressed by the
court’s majority, the state law is not an
absolute ban on nudity, but a ban on it
only in certain public areas, White said. In
barrooms, “the viewers are exclusively
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consenting adults who pay money to see
these dances,” he said.

“That the performances in the Kitty
Kat Lounge may not be high art, to say
the least, and may not appeal to the court,
1s hardly an excuse for distorting and
ignoring settled doctrine,” White said.
“The court’s assessment of the artistic
merits of nude dancing performances
should not be the determining factor in
deciding this case.”

White was joined by Justices
Thurgood Marshall, Harry A. Blackmun
and John Paul Stevens.

Copyright © 1991 The Tzmes Mirror
Company



LAPD v. UNITED REPORTING PUBLISHING CORP.

Does Prohibiting the Release of Arrestee Records for Commercial
Purposes Violate the First Amendment?

Matthew Frey®

A California law barring police from releasing arrestee records to companies planning to
sell the information they contain is set to come under scrutiny this term before the Supreme
Court. The plaintiff in the case, the Los Angeles Police Department (LAPD), will be asking
the Court to overturn a June 1998 appellate court ruling that struck down the law on First
Amendment grounds. The LAPD’s adversary, United Reporting Services Corporation, on
the other hand, will be seeking to preserve two lower court opinions that ensured the
company’s access to a thriving commercial market for information about the recently
arrested.

United Reporting Services initially challenged the law when the California Assembly
amended it to include the ban against releasing arrestee information to companies for
commercial use. Previously the measure required authorities to make available arrestee
information “to anyone for any purpose.” Under that old law, the company sold
information about persons arrested to a variety of clients, including attorneys, drug and
alcohol counselors, and driving schools.

In upholding a district court ruling striking down the new law, a Ninth Circuit three-
judge panel declared that the LAPD had failed to show that the law “directly and materially”
advanced what it agreed was the government’s “substantial” interest in protecting the privacy
of arrestees.

The LAPD had claimed that the anti-disclosure law reduced the opportunity for
commercial interests “to create and maintain an unreliable criminal history information bank
which could have the effect of destroying the employment potential of the innocent, the
reformed, the pardoned and the young.” Writing for the court, however, Judge Diarmud F.
O’Scannlain pointed out that the LAPD had offered little evidence to support its claim of
such a lurking danger. He went on to attack the law as at best a toothless effort to protect
arrestees’ privacy, one that moreover failed to satisfy commercial free-speech requirements.

Writing that the “pure economic transaction” of selling arrestees’ information to clients
was a textbook example of commercial speech, Judge O’Scannlain noted that First
Amendment doctrine therefore required courts to afford it “a limited measure of
protection.” This reduced protection, however, was more than enough to fend off the
LAPD’s attack. “[T]he numerous exceptions to [the law] for journalistic, scholarly, political,
governmental, and investigative purposes render the statute unconstitutional under the First
Amendment,” Judge O’Scannlain wrote. “Itis not rational for a statute which purports to
advance the governmental interest in protecting the privacy of arrestees to allow the names

* College of William and Mary School of Law, Class of 2001; Co-Director, Student Division
of the Institute of Bill of Rights Law.
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and addresses of the same to be published in any newspaper, article, or magazine in the
country so long as the information is not used for commercial purposes.”

“Having one’s name, crime, and address prnted in the local paper is a far greater affront
to privacy than receiving a letter from an attorney, substance abuse counselor, or driving
school eager to help one overcome his present difficulties,” the court concluded.

Along with Reno ». Condon, another case this term, LL4PD seems to herald a new interest
in addressing information privacy, an interest that will only increase as the information
economy unfolds.

289



98-678 Los Angeles Police Department v. United Reporting Publishing Corp.
Ruling below (9" Cir., 146 F.3d 1133, 67 U.S.L.W. 1026, 26 Media L. Rep. 1915):
California statute that prohibits commercial use of arrestees’ addresses but that permits law
enforcement agencies to disclose such information for “scholarly, journalistic, political, or

governmental purpose” cleatly violated First Amendment.

Question presented: Does government violate First Amendment when it releases arrestees’ and
crime victims’ records but forbids their commercial use?
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UNITED REPORTING PUBLISHING CORP., Plaintiff-Appellee,

Vv

CALIFORNIA HIGHWAY PATROL, Defendant,
and
LOS ANGELES POLICE DEPARTMENT, Defendant-Appellant.

United States Court of Appeals
for the Ninth Circuit

Decided June 25, 1998

O’SCANNLAIN, Circuit Judge.

We must decide whether a state
regulation that prohibits the release of
arrest information for commercial
purposes violates the First Amendment.

I

Prior to July 1, 1996, California
Government Code § 6254 provided that
“state and local law enforcement agencies
shall make public . . . [t]he full name,
current address, and occupation of every
individual arrested by the agency.” * * *
This provision made arrestee addresses
available to anyone for any purpose. On
July 1, 1996, however, California
Government Code § 6254(f) was amended
to prohibit the release of arrestee
addresses to people who intend to use
those addresses for commercial purposes.
California Government Code § 6254(f)
now provides that state and local law
enforcement agencies shall make public:

the current address of every
individual arrested by the agency
and the current address of the
victim of a crime, where the register
declares under penalties of perjury
that the request is made for a
scholarly, journalistic, political, or
governmental purpose, or that the
request is made for investigation
purposes by a licensed private
investigator. . . . Address
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information obtained pursuant to
this paragraph shall not be used
directly or indirectly to sell a product
or service to any individual or group
of individuals, and the requester
shall execute a declaration to that
effect under penalty of perjury. * * *

United Reporting Publishing
Corporation (“United Reporting”) is a
puvate publishing service that had been
providing, under the old version of the
statute, the names and addresses of
recently arrested individuals to its clients.
These clients include attorneys, insurance
companies, drug and alcohol counselors,
religious counselors, and driving schools.
The Los Angeles Police Department
(“LAPD”) maintains certain records
relating to arrestees, including names,
addresses, and the charges of arrest.

II

The LAPD contends that the district
court erred in holding that § 6254(f)(3)
violates the First Amendment right to
freedom of expression. Specifically, the
LAPD maintains that the district court
misapplied the four-part test laid down by



the Supreme Court in Central Hudson
Gas and Electric Corporation v. Public
Service Commission of New York * * *
for analyzing the constitutionality of
government regulations limiting so-called
“commercial” speech.

For its part, United Reporting argues
that, contrary to the district court’s
finding, the activity in which it engages,
selling arrestee information to clients, is
not commercial speech at all, but
noncommercial speech, the regulation of
which 1s subject to strict scrutiny under
the United States and California
constitutions. In the alternative, United
Reporting claims that § 6254(f)(3) burdens
its dissemination of truthful,
nonmisleading commercial speech
concerning the right to retain competent
counse] and other assistance in violation
of the Umited States and California
constitutions.

II1

We start with 2 comment on the
protection provided under the First
Amendment to what has been commonly
designated “commercial” speech.
Although the Supreme Court once held
that the First Amendment did not protect
commercial speech, see [V alentine v.
Chrestensen * * * (1942), it repudiated that
position in Virginia State Bd. of Pharmacy v.
Virginia Citigens Consumer Council, Inc., * * *
(1976). The current debate centers not on
whether commercial speech is a form of
expression entitled to constitutional
protection, but on the validity of the
distinction between commercial and
noncommercial speech. * ** We are
compelled, however, under the Supreme
Court’s current jurisprudence, to afford
commertcial speech less protection from
governmental regulation than some other
forms of expression. * * * Consequently,
restrictions that might be violative of the
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First Amendment in other areas of
expression may be tolerated in the realm
of commercial speech. * * *

* % * United Reporting 1s correct that
speech which “merely proposes a
commercial transaction” falls within the
boundaries of commercial speech; indeed,
this 1s the “core notion” of commercial
speech. * * * This “core notion” is the
beginning of our inquiry, however, not the
end, as United Reporting claims. In
Central Hudson, the Supreme Court
indicated that 1t would regard as
commercial speech any “expression
related solely to the economic interests of
the speaker and its audience.” * * * This
1s obviously broader than speech which
proposes a commercial transaction;
people often discuss their economic
interests without proposing commercial
transactions. The Supreme Court has
abstained from creating bright-line rules in
this area and so should we. * * * Hence,
we must examine the disputed
communication in light of its surrounding
circumstances to determine whether it is
entitled to the qualified protection
accorded to commercial speech.

That said, United Reporting’s speech
would be considered commercial under
either a broad or a narrow definition.
United Reporting makes an effort to link
its speech to that of its clients’
solicitations to arrestees in an effort to
demonstrate that it does more than
propose an economic transaction. This
effort fails. United Reporting sells
arrestee information to clients; nothing
more. Its speech can be reduced to, “I
[United Reporting] will sell you [client] the
X [names and addresses of arrestees] at
the Y price.” *** This is a pure
economic transaction,  * * *
comfortably within the “core notion” of



commercial speech. * * * Although this
does not disqualify United Reporting from
First Amendment protection, * * * 1t does
mean that its speech 1s entitled to only “a
limited measure of protection,
commensurate with its subordinate
position in the scale of First Amendment
values.” * * *

Iv

In Central Hudjson, the Supreme Court
articulated a four-part test under which to
analyze the constitutionality of
government regulations limiting
commercial speech:

At the outset, (1) we must determine
whether the expression 1s protected
by the First Amendment. For
commercial speech to come within
that provision, it at least must
concern lawful activity and not be
misleading. Next, (2) we ask
whether the asserted governmental
interest i1s substantial. If both
inquiries yield positive answers, (3)
we must determine whether the
regulation directly advances the
governmental interest asserted, and
(4) whether 1t 1s not more extensive
than is necessary to serve that
Interest. * * *

The parties agree that the speech at issue
is neither illegal nor misleading under the
first prong. Rather, their dispute centers
around the remaining three prongs of
Central Hudson.

A

Before the district court, the LAPD
and its codefendants advanced two
governmental interests in support of §

6254()(3):

From a law enforcement
perspective, (1) the processing of

293

the requests puts a tremendous
strain on already scarcely allocated
time and resources. F[rom] a
consumer perspective, (2) this is a
invasion of privacy. While these
records are justifiably public in
many ways, the unsolicited direct
mail advertisements are
unwarranted. ¥ * *

Only the second interest, protecting the
privacy of arrestees, need concern us here.

The district court found the interest in
protecting the privacy of arrestees to be
substantial. * * * The district court was
persuaded by the fact that numerous other
courts considering similar statutes have
reached the same conclusion. * * * Its
finding is well-grounded: “The State’s
interest in protecting the well-being,
tranquility, and privacy of the home 1s
certainly of the highest order in a free and
civilized society.” * * * Indeed, “[the
Supreme Court’s] precedents ... leave no
room for doubt that ‘the protection of
potential clients’ privacy is a substantial
state interest.” ” * * * The Court has
“noted that ‘a special benefit of the
privacy all citizens enjoy within their own
walls, which the State may legislate to
protect, is an ability to avoid intrusions.” ”
* * * Hence, we hold that the district
court was correct 1n finding the privacy
interest of arrestees to be substantial.

B

Determining the asserted interest in
privacy to be substantial does not end our
inquiry, however. Rather, we now turn to
Central Hudson’s third prong, whether the
challenged regulation “advances the
Government’s interest ‘in a direct and
material way.”” * * * The LAPD, the
“party seeking to uphold [the] restriction
on commercial speech[,] carres the



burden of justifying it.” * ** This
burden may not be satisfied by “mere
speculation or conjecture.” * * * Instead,
“ ‘a governmental body seeking to sustain
a restriction on commercial speech must
demonstrate that the harms it recites are
real and that its restriction will in fact
alleviate them to a maternial degree.” ” * * *
“ ‘[T]he regulation may not be sustained if
it provides only ineffective or remote

support for the government’s purpose.” ”
* % %

The district court found that the
amended statute does not directly and
materally advance the government’s
interest in protecting the privacy and
tranquility of its residents. * * * The
LAPD claims that the district court erred
in so finding, arguing that a prohibition
against the release of arrestee information
“reduces the opportunity for commercial
Interests to create and maintain an
unreliable criminal history information
bank which could have the effect of
destroying the employment potential of
the innocent, the reformed, the pardoned
and the young” and prevents the “direct
mtrusion into the private lives and homes
of arrestees and victims.”

First, the LAPD has provided no
evidence whatsoever in support of its
contention that there 1s a danger that
commercial interests would create
“unreliable criminal history information
banks” if they had access to arrestee
addresses. In fact, these addresses were
available to commercial interests prior to
the amendment of § 6254 and, as far as
we can tell, no commercial interests have
ever maintained the aforementioned
“criminal history information banks.”
This asserted harm appears to be no more
than speculation and conjecture, which 1s
insufficient to sustain a restricion on
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commercial speech. * * * Because the
LAPD has failed to sustain its burden of
proving that this harm is real, we need not
consider whether the restriction will
alleviate the asserted harm to a material
degree. * * *

The second harm asserted by the
LAPD, preventing the “direct intrusion
into the private lives and homes of
arrestees and victims,” 1s somewhat more
weighty. The district court rejected the
contention that § 6254(f)(3) directly and
materially advances the governmental
interest in protecting the privacy and
tranquility of its residents. * * * The
district court found that § 6254(f)(3) does
not restrict all (or probably even most)
possible invasions of a person’s privacy. *
** It noted that “ ‘[a]nyone may access
the records in question so long as they do
not do so with an eye towards using the
information for certain types of
commercial solicitations.” ” * * * The fact
that journalists, academicians, curiosity
seekers, and other noncommercial users
may peruse and report on arrestee
records, the district court observed, belies
the LAPD’s claim that the statute is
actually intended to protect the privacy
interests of arrestees. * * * Instead, it
appears to be more directed at preventing
solicitation practices. * * * The district
court also noted that “[i]t is hard to see
how direct mail solicitations invade the
privacy of arrestees. If they don’t like the
solicitation, they can simply throw it
away.” * ** The district court correctly
remarked that the privacy of arrestees was
not invaded by the solicitation itself, but
by the solicitor’s discovery of the
information that led to the solicitation. *
* * For these reasons, the district court
held that § 6254(f)(3) failed the third
prong of Central Hudson. * * *



computer technology to gather and sell
public records.

The “look-up” business has
proliferated in the last few years as
employers, prompted by concerns from
workplace violence to embezzlement, dig
ever deeper into the personal histories of
job applicants.

In a recent survey of 500 large
companies, the American Management
Assn. found that 42% check whether job
candidates have criminal convictions.

Westin said studies have shown that
10% of arrest records, similar to the type
mined by companies like United
Reporting, are erroneous.

“With these records, there has to be
some safeguards,” Westin said. “People
should be allowed to challenge them. An

arrest doesn’t always mean that someone

has done something unlawful.”
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Guylyn R. Cummins, a San Diego
attorney who represented United
Reporting, said the 9th Circuit Court “is
telling the government that you cannot
pick and choose who receives
information. Either everyone gets it or
none at all.”

But Assistant City Atty. Byron R.
Boeckman, who argued the case for the
LAPD, said he felt the court’s ruling “is
not good public policy.”

“We don’t arrest people so we could
sell their names to a business,” Boeckman
said.

He said the city attorney’s office will
review the court’s ruling before deciding
whether to ask the U.S. Supreme Court to
review the appeals court’s ruling.
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