








cident in question, .. [and 1 [w]hen 
the proponent offers tcstimony based 
on a mathematical model, the propo­
nent must idcntif)' the formulae pro­
grammed into the model and demon­
strate that the formulac satisfY [the 
relevant standard]. 10 

It is likely that in this situation the pro­
ponent would have to demonstrate that 
the computer model itself comports with 
the standards for admission of evidence. II 

Courts are often concerned about the 
degree to which an animation may be 
perceived as a "re-creation" rather than 
merely illustration, and that concern can 
prove determinative. 

When opposing computer-enhanced 
graphics, counsel should be alert to the 
fuct that editing a visual image destroys 
the initial image. Any enhanced image 
should always be compared with the orig­
inal, and counsel should consider mak­
ing a best evidence objection. 

Will future cases contain only com­
puter-or television-based presentations? 
This is highly ulllikely if only because va­
riety counts, especially in a lengthy pre­
sentation. Further, traditional approach­
es still work well. A huge photo blowup 
or a physical model may be exactly the 
right way to get a difficult point across. 

COlU1Sel interested in using comput­
er-based graphics and aninlations can eas­
ily obtain software that \vil l produce col­
orfitl graphics either on screen or on hard 
copy. The cautious litigator should note, 
though, that \vithout extraordinary tal­
ent these programs will not equal the 
quality that can be obtained from a high­
end demonstrative evidence firm. 

Tele/Video Communications 
Legal practice already depends on 

rapid information flow. Now comes 
court-oriented information processing. 
Both automated telephonej computer­
based docketing and information retrieval 
are either here or under consideration. 
Issuing appellate opinions by computer 
is not fur behind. We have yet, however, 
to really consider the impact modern 
commurucations \vill have on the court­
room itself. 

Online access to LEXlS or WESTIA W 
in the COurtroom is no longer revolu­
tionary. Furthermore, when courts use 
real-time transcription for their court 
records, tile sanle basic commwlications 
technology that permits dial-up access to 
legal databases can be adapted to send 
the transcript immediately to a law office 
fOr immediate staff review and assistance.12 

Advances in �\�~�d�e�o�c�o�n�f�e�r�e�n�c�i�n�g� are said 
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to be improving corporate productivity 
and interpersonal rclations. Two trial 
court uses of this technology come to 
mind immediately: televised appearances 
for routine matters and remote \'~ tness 
testimony. Remote appearances by conn­
sel and judges for appellate argument arc 
also likely; courts in the United States 
and Canada arc already experimenting 
in this area. Video appearances hold the 
promise of freeing counsel from time­
cons liming trips to the courthouse for 
brief or pro forma hearings. 13 

The second use-remote ,vitness tes­
timony-holds enonnous promise. Much 
time and money can be saved when ex­
perts testifY without having to fly to the 
trial court. We already have the teelmol­
ogy to usc television this way, and ex­
pensive satellite transmissions have been 
used for this purpose. Within the next 
tlu'ee years, as telephone-line-based \~deo 
transmission capabilities improve, the cost 
should drop. 

Courthouse Stations 
The level of teclmology necessary for 

remote witness testimony before a fact 
finder is likely to be far more demand­
ing than that tolerated for remote law­
yer appearances. For that reason, we an­
ticipate that witness testimony will be 
transmitted between courthouses. 

For truthtelling and credibility pur­
poses, a courthollse video witness room 
would mirror a standard courtroom , 
complete with uniformed court officer 
and flag . Ideally, bod1 the witness room 
and the courtroom would be equipped 
with multi frame video so dlat the judge 
and jury could see the entire transmis­
sion room as weU as tlle witness. They 
could thus be reasonably confident that 
the remote 'witness was not being 
prompted or othen,~se interfered \vith. 
The witness would then also be able to 
see the judge and the jury. 

Teelmical practicality does not mean, 
of course, that a given technology is de­
sirable. Before using remote wiOless tes­
timony, the attorney will want to know 
whether the judge or jurors are likely 
to find remote testimony credible. If so, 
is it more or less credible tllan in-court 
testimony? 14 

Teclmology is c11atlging litigation. And 
technological development can be ex­
pected to accelerate in dle near future. 
The wise litigator ought to make it a 
point to learn what the new technolo­
gies can do to assist case preparation and 
presentation. 

Let there be no mistake . Like the 
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knights of yore, litigators will eidler mas­
ter the new tools or perish by dlem. 0 

ores 
1 For a longer analysis of this topic, see Fredric 

I. Lederer, Teclmotogy Comes To tbe Courtroom, 
fmd .. .. , EMORY L.J, (forthcoming 1994). 

2 See Donald C. Dilwonh , 21st-Cmtury COllrt­
" 00111 Demll1lstmred at Lalli ScIJ{}(J~ T RIAL, Nov. 
1993, at 86. 

3 Law snldents in William and Mary's Legal Skills 
Program spend their fil"lit two years in simulat­
ed law fimls where they lc."\fll professional ethics, 
legal research and writing, interviewing, nego· 
tiation, drafting, altcmative dispute resolution, 
and basic trial and appe llate practice. Much 
o f this work involves simulated client repre­
senrarion , incl ud ing discover)', motion prac­
tice, trial, and appeal. About 45 trials and 45 
appeals are held each yea r. Phase II of the 
Courtroom 21 project will link the simulated 
law firms to thc ~courth()usc," judge's cham· 
bers, and courtroom. 

4 See, e.g. , Mike McGuire, Leglll Finn KOs Ri­
pals with Muitillledia fuSCll tati01lS, PC WEEK., 
junc 27, 1994, at 49 (discussing Howrey & Si· 
mon's high-technolob'y litib~ti()n suppon and 
prcscntation ability). 

5 See, e.g., FED . R. C IV. P. 52; see Junda Woo, 
Usc 0/7iial Videotapes GiJ'es Appeals CASCS New 
Di1llemioll, WALL ST. J., Apr. 14, 1992, at Bl , 
BIO. 

b JAME A. MAH ER, NAT IO AL CENTER 
FOR STATE CO URTS, DO VIDEO TRAa'\!­
SCRIPTS AFFECT T H E SCOPE O F AP­
PELLATE REVI EW? AN EVALUATIO IN 
T H E KENTUCKY CO U RT OF APPEALS 
(May 1990 ). 

7 T he Stenograph Discovcry Video ZX system, 
for example, l l<;CS a specialized V R that is com­
puter controlled . When counsel specifics a rei · 
evant text, the computer prompts for the nec­
essary videotape, then cues the tape to the righr 
point. 

& SeegC1lemU)' GREGORY P. JOSEPH , MOD­
ERN VlS AL EVlDE CE (1984 ); MARK 
A. DOMBROFF, DOMBROFF O N DE ­
MONSTRATIVE EVIDENCE ( 1983). 

9 E.g., "Although relevant, evidencc may be ex­
cluded irits probati ve val ue is substantially our· 
weighed by the danger of unfair prejudice .... " 
FED. R. EVI D. 403. 

10 PAU L C. GIA N ELLI & EDWA RD J. 
IMWI NKE LRI ED,2 SC IENTIFIC EVI­
DE CE §27-lOG, at 515-16 (2d ed. 1993 ). 

II E.g., FED. R. EVID . 702. Depending on dle 
jurisdiction, this will require compliance with 
eidler Frye v. nitcd States, 293 F. 1013 (D.C. 
C ir. 1923) o r Daubert \'. Merrell Dow Phar­
maceuticals, 11 3 S. Ct. 2786 (1993). 

12 O f COUI"liC, technical si mplicity doesn't mean 
that the court will permit a usc. Even if tran­
scription isn't real-time, disk-based or machine­
readable transc ripts can be sent electronically 
and can be readily used for li tigatio n support . 
Sec Norwood S. Wilner, The Cllse /01' Tmt/­
sen/moil Disk, NAT'L L.J ., Jan . 31, 1994, ar 
S18. 

13 Interestingly, one judge who visited Collrtroom 
21 belicves dlat dlese appearances arc undesi r­
able because counsel, no longer hindered by 
ti me-consuming and aggravating court ap­
pearances, wo uld be less likely ro settlc. 

14 if funding can be obtained, dle National Center 
for State Courts and the College of Will iam 
and Mary plan to conduct experiments to detcr­
mine the relative credibility of remote tc:;timony. 


