








DRIVERS MUST YIELD A FEW RIGHTS TO POLICE

IN WAR AGAINST CRIME, COURT DECIDES

The Columbus Dispatch, Editorial & Comment

Monday, July 1, 1996
Richard Cordray

The most frequent contacts between police
officers and many citizens stem from occasional
stops made for routine traffic violations or minor
infractions of the voluminous motor-vehicle laws.
Over the years, as automobile travel has become
ubiquitous, the Supreme Court has confronted many
constitutional issues involving the extent of police
authority in such encounters. Some of its decisions
have been quite controversial. For example, in a
case decided in 1970 - but still debated today - the
court decided that when the occupants of a vehicle
are arrested for any reason, the entire vehicle can be
searched without a warrant.

The court's positions on these issues have been
greatly influenced by an overriding concern about
the mobility of criminal suspects, contraband and
other evidence of crime. The court has understood
that the automobile (and now also the telephone and
computer) has greatly enhanced criminal enterprises.
In response, the court has been willing to allow a
correspondingly greater latitude to police officers in
fighting crime.

But even as more criminals use cars and trucks
in their operations, more law-abiding citizens are
using them in their daily lives. As a result,
aggressive police tactics aimed at identifying
lawbreakers can inconvenience ordinary people, as
well as intrude upon their privacy. Two examples
that have been considered by the Supreme Court in
recent years are random stops to check for proper
license and vehicle registration, which the court
invalidated in 1979, and roadside sobriety
checkpoints, which the court upheld in 1990.

Two new cases - one from Ohio - also illustrate
these tensions. In the first, the court considered
whether it is constitutional for police officers to stop
a motorist and warn him about alleged traffic
violations that are so minor that a "reasonable
officer" would not have done so, in order to look for
evidence of other criminal activity.

In this case, Whren vs. United States,
plainclothes police officers were patrolling a
"high-drug area" in Washington in an unmarked car.
They observed a truck that waited at a stop sign for
an unusually long time while the driver looked down
into the lap of his passenger, then turned suddenly
without signaling and sped away. The police

followed the truck and eventually pulled up
- alongside it -at a stoplight. One of the officers got

out and approached the vehicle. He later testified
that he did so to give the driver a warning about
possible traffic violations. He identified himself as
a police officer and instructed the driver to put the
truck in park. He saw two bags of crack cocaine in
the truck, whereupon he arrested its occupants.

The driver and the passengers were convicted
on federal drug charges. They appealed, contending
that the traffic stop and resulting seizure of the
drugs were improper because the alleged traffic
violations were used as a mere pretext for the
officers to detain and investigate them. Last month,
the court unanimously rejected their claims and
upheld their convictions. In essence, the court made
it clear that it was not willing to second-guess the
subjective motivations of police officers in any
circumstances where they actually had probable
cause to stop a vehicle. In this case, the officers had
probable cause to believe that traffic laws had been
violated.

This decision gives police a powerful tool to
combat crime, but it also enables police to interfere
(whether deliberately or not) with ordinary citizens.
Because the use of automobiles is so heavily and
minutely regulated, it is almost impossible to obey
perfectly every traffic and equipment regulation.
This decision will thus permit the police to single
out almost anyone they wish to stop. While not
denying this point, the court observed that it does
not have the authority or the inclination to say that
the traffic code has become so expansive that police
officers can be prevented from enforcing it. And
this decision, though not without its troubling
aspects, is almost surely right.

The second case - Ohio vs. Robinette - will be
argued before the Supreme Court later this year. It
concerns the constitutionality of a new
law-enforcement practice that has become common
in many places, including Montgomery County. An
officer who stops a vehicle for any legitimate
purpose is instructed to ask the driver for consent to
search the vehicle, if it seems useful for any reason,
at the end of the detention. The Supreme Court has
generally treated consent searches as purely
voluntary transactions: The officer is free to ask
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permission, and citizens are free to grant or withhold
it as they see fit. Although a heated debate has long
raged over whether this is a realistic view of most
police encounters, the court has held that such
"consent searches" are constitutional in any setting
where a reasonable citizen would feel free just to
end the conversation and walk away.

The issue in the Robinette case is whether a
reasonable person in the motorist's position would
feel free to leave. Concerned about the pressures
inherent in this situation, the Ohio Supreme Court -
held that in order for the consent to be valid, the
officer must expressly instruct the motorist that he
or she is free to leave before seeking permission to
search. The Ohio Supreme Court was particularly
concerned about the fact that the officer's
motivations in asking for permission to search the
vehicle were essentially unrelated to the legitimate
purpose for the traffic stop - a concern that

apparently cannot bear as much emphasis in the
wake of the recent Whren decision.

It is certainly plausible that a motorist might
give permission for a search simply because he or
she feared that a refusal would cause the officer to
retaliate by taking harsher measures with respect to
any alleged traffic violations. Nonetheless, the U.S.
Supreme Court has construed the notion of
"voluntary consent" very broadly (to include, for
example, consent given in situations where the

-officer has made some show of authority). It is thus
likely that the court will reverse the Ohio ruling next
year.

If so, this case will confirm once again the
current Supreme Court's strong feeling that ordinary
citizens must make an increasing number of small
sacrifices oftheir liberty and privacy in order to arm
our police more effectively to combat crime.

(Richard Cordray, formerly the Ohio state solicitor,
is an attorney in private practice.)
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The STATE of Ohio, Appellant,

V.

ROBINETTE, Appellee
73 Ohio St.3d 650, 653 N.E.2d 695

Supreme Court of Ohio.

Submitted May 24, 1995.

Decided Sept. 6, 1995.

On August 3, 1992, appellee, Robert D. Robinette, was driving his car at sixty-nine miles per hour in
a forty-five miles per hour construction zone on Interstate 70 in Montgomery County. Deputy Roger
Newsome of the Montgomery County Sheriffs office, who was on drug interdiction patrol at the time,
stopped Robinette for a speeding violation.

Before Newsome approached Robinette's vehicle, he had decided to issue Robinette only a verbal
warning, as was his routine practice regarding speeders in that particular construction zone. Robinette
supplied the deputy with his driver's license, and Newsome returned to his vehicle to check it. Finding no
violations, Newsome returned to Robinette's vehicle. At that point, Newsome had no intention of issuing
Robinette a speeding ticket. Still, Newsome asked Robinette to get out of his car and step to the rear of the
vehicle. Newsome returned to Robinette, issued a verbal warning regarding Robinette's speed, and returned
Robinette's driver's license.

After returning the license, Newsome said to Robinette, "One question before you get gone [sic]: are you
carrying any illegal contraband in your car? Any weapons of any kind, drugs, anything like that?" Newsome
testified that as part of the drug interdiction project he routinely asked permission to search the cars he
stopped for speeding violations. When Robinette said that he did not have any contraband in the car,
Newsome asked if he could search the vehicle. Robinette testified that he was shocked at the question and
"automatically" answered "yes" to the deputy's request Robinette testified further that he did not believe that
he was at liberty to refuse the deputy's request.

Upon his search of Robinette's vehicle, Newsome found a small amount of marijuana ... [and] "some
sort of pill" inside a film container. The pill was determined to be methylenedioxy methamphetamine
("MDMA") and was the basis for Robinette's subsequent arrest and charge for a violation of R.C.
2925.11(A).

Robinette filed a motion to suppress the evidence found in the search of his vehicle. The trial court
overruled the motion on March 8, 1993, finding that the deputy made clear to Robinette that the traffic matter
was concluded before asking to search the vehicle. The court ruled that Robinette's consent did not result
from any overbearing behavior on behalf of Newsome.

Robinette appealed. The Court of Appeals for Montgomery County reversed the trial court, holding that
Robinette remained detained when the deputy asked to search the car, and since the purpose of the traffic stop
had been accomplished prior to that point, the continuing detention was unlawful and the ensuing consent
was invalid.

This matter is before this court upon an allowance of a discretionary appeal.

PFEIFER, Justice.

The issue in this case is whether the evidence used against Robinette was obtained through a valid search.
We find that the search was invalid since it was the product of an unlawful seizure. We also use this case
to establish a bright-line test, requiring police officers to inform motorists that their legal detention has
concluded before the police officer may engage in any consensual interrogation....

In this case, Newsome certainly had cause to pull over Robinette for speeding. The question is when
the validity of that stop ceased Newsome testified that from the outset he never intended to ticket Robinette
for speeding. When Newsome returned to Robinette's car after checking Robinette's license, every aspect
of the speeding violation had been investigated and resolved. All Newsome had to do was to issue his
warning and return Robinette's driver's license.
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Instead, for no reason related to the speeding violation, and based on no articulable facts, Newsome
extended his detention of Robinette by ordering him out of the vehicle. Newsome retained Robinette's
driver's license and told Robinette to stand in front of the cruiser. Newsome then returned to the cruiser and
activated the video camera in order to record his questioning of Robinette regarding whether he was carrying
any contraband in the vehicle.

When the motivation behind a police officer's continued detention of a person stopped for a traffic
violation is not related to the purpose of the original, constitutional stop, and when that continued detention
is not based on any articulable facts giving rise to a suspicion of some separate illegal activity justifying an
extension of the detention, the continued detention constitutes an illegal seizure.

Newsome asked Robinette to step out of his car for the sole purpose of conducting a line of questioning
that was not related to the initial speeding stop and that was not based on any specific or articulable facts that
would provide probable cause for the extension of the scope of the seizure of Robinette, his passenger and
his car. Therefore the detention of Robinette ceased being legal when Newsome asked him to leave his
vehicle.

However, . . . Robinette consented to the search of his vehicle during the illegal seizure. Because
Robinette's consent was obtained during an illegal detention, his consent is invalid unless the state proves
that the consent was not the product of the illegal detention but the result of an independent act of free
will. ...

In this case there was no time lapse between the illegal detention and the request to search, nor were there
any circumstances that might have served to break or weaken the connection between one and the other. The
sole purpose of the continued detention was to illegally broaden the scope of the original detention.
Robinette's consent clearly was the result of his illegal detention, and was not the result of an act of will on
his part. Given the circumstances, Robinette felt that he had no choice but to comply.

This case demonstrates the need for this court to draw a bright line between the conclusion of a valid
seizure and the beginning of a consensual exchange. Newsome tells Robinette that before he leaves
Newsome wants to know whether Robinette is carrying any contraband. Newsome does not ask if he may
ask a question, he simply asks it, implying that Robinette must respond before he may leave. The
interrogation then continues. Robinette is never told that he is free to go or that he may answer the question
at his option.

Most people believe that they are validly in a police officer's custody as long as the officer continues to
interrogate them. The police officer retains the upper hand and the accouterments of authority. That the
officer lacks legal license to continue to detain them is unknown to most citizens, and a reasonable person
would not feel free to walk away as the officer continues to address him.

We are aware that consensual encounters between police and citizens are an important, and
constitutional, investigative tool. However, . . . [a] "consensual encounter" immediately following a detention
is likely to be imbued with the authoritative aura of the detention. Without a clear break from the detention,
the succeeding encounter is not consensual at all.

Therefore, we are convinced that the right, guaranteed by the federal and Ohio Constitutions, to be
secure in one's person and property requires that citizens stopped for traffic offenses be clearly informed by
the detaining officer when they are free to go after a valid detention, before an officer attempts to engage in
a consensual interrogation. Any attempt at consensual interrogation must be preceded by the phrase "At this
time you legally are free to go" or by words of similar import.

While the legality of consensual encounters between police and citizens should be preserved, we do not
believe that this legality should be used by police officers to turn a routine traffic stop into a fishing
expedition for unrelated criminal activity. Accordingly, the judgment of the court of appeals is affirmed.

Judgment affirmed.

MOYER, C.J., and WRIGHT and RESNICK, JJ., concur.

DOUGLAS, FRANCIS E. SWEENEY, Sr. and COOK, JJ., dissent.

FRANCIS E. SWEENEY, Sr., Justice, dissenting.

I am disturbed by the majority's requirement that police officers must now recite certain words before
a consensual interrogation may begin. This "bright-line" test appears unique to Ohio and vastly undercuts
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our law enforcement's ability to ferret out crime. Furthermore, the majority's test is contrary to
well-established state and federal constitutional law....

Indeed, courts from around the nation have had no problem in upholding the validity of consensual
searches where consent was obtained after a traffic stop....

I would instead apply the totality-of-the-circumstances test to this case. Here, appellee was properly
stopped and detained for speeding. After the traffic matter was concluded, the officer returned appellee's
license. Appellee testified that he believed he was free to leave. At this point, the encounter between appellee
and the police officer became an ordinary consensual encounter between a private citizen and a law
enforcement officer. Since appellee's liberties were not curtailed and since he understood that he could leave,
there was no "seizure" implicating state or federal constitutional guarantees. Appellee's consent should not
be invalidated solely because it followed a traffic stop and simply because the police officer failed to warn
appellee that he was free to go. The utterance of these "magic words" is but one factor for the fact-finder to
consider when making the determination as to whether consent was voluntarily given.

This technique of requesting consent following an initial valid detention is employed on a daily basis
throughout this nation to interdict the flow of drugs. The majority's bright-line test undercuts police authority
and severely curtails an important law enforcement tool that is sanctioned by state and federal constitutional
law.

For all these reasons, I would reverse the court of appeals and reinstate the trial court's judgment.

DOUGLAS and COOK, JJ., concur in the foregoing dissenting opinion.
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95-1717 U.S. v. LANIER
Civil rights-Criminal prosecutions-State
judge's sexual assault of employees and litigants.

Ruling below (CA 6 (en banc), 73 F.3d 1380,
58 CrL 1437):

Constitutionally necessary limiting construc-
tion given by plurality in Screws v. U.S., 325 U.S.
91 (1945), to federal statute that prohibits depri-
vation of constitutional rights under color of law,
18 USC 242, requires that constitutional right
allegedly violated by state actor be one that has
been specifically established by decision of U.S.
Supreme Court in factual circumstances similar
to those charged; U.S. Supreme Court has not
established that state actor who sexually assaults
or sexually harasses someone violates that per-
son's substantive due process right to be free from
interference with bodily integrity that shocks con-
science, and, therefore, state judge's sexual as-
saults and harassment of court employees and
litigants do not qualify as constitutional crimes
for purposes of Section 242.

Questions presented: (1) Does Screws v. U.S.
prohibit defendant from being convicted under
Section 242 for willful violation of right secured
by Fourteenth Amendment's Due Process Clause
unless that right has previously been made specif-
ic by decision of this court in factually similar
circumstances? (2) For purposes of Section 242,
has right, secured by Due Process Clause, to be
free from interference with bodily integrity by
sexual assault by state official acting under color
of law been "made specific" within meaning of
Screws v. U.S.?

Petition for certiorari filed 4/22/96, by Drew
S. Days III, Sol. Gen., Deval L. Patrick, Asst.
Atty. Gen., Paul Bender, Dpty. Sol. Gen., Paul
R.Q. Wolfson, Asst. to Sol. Gen., and Jessica
Dunsay Silver and Thomas E. Chandler, Dept. of
Justice attys.
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JUDGE CONVICTED OF SEXUAL ASSAULT WINS REVERSAL
Chicago Daily Law Bulletin

Volume 142, No. 30, February 12, 1996

Margo L. Ely

In a case that may be on its way to the U.S.
Supreme Court, the full 6th U.S. Circuit Court of
Appeals reversed the conviction of a Tennessee
state judge charged with sexually assaulting and
harassing employees and litigants in his chambers.

In US. v. Lanier, the majority in the en banc
ruling held that the constitutional right to bodily
integrity, recognized under substantive due process,
does not encompass sexual assaults. Tennessee
Judge David Lanier was prosecuted under the same
federal law that former Los Angeles police officers
Stacey Koon and Laurence Powell were prosecuted
under for the March 3, 1991, beating of Rodney
King. Those guilty verdicts were upheld in 1994 by
the 9th Circuit in US. v. Koon.

The 6th Circuit's ruling in Lanier conflicts with
Koon and other cases, presenting a compelling
reason for Supreme Court review. David Lanier is
from a politically prominent family, which for
generations has occupied positions of power in Dyer
County, Tenn., a rural community. He served as
alderman and mayor of Dyersburg before being
elected a chancery court judge in 1982. As the only
chancellor and Juvenile Court judge in both Dyer
and Lake counties, all employees of the area courts
were hired and fired at Lanier's discretion.

One employee, Sandy Sanders, was hired by
Lanier in 1989 to supervise the Youth Service
Office of the Dyer County Juvenile Court.
According to Sanders, she sat beside the judge
during a meeting in his chambers, and he grabbed
and squeezed one of her breasts. Sanders tried to
rebuff Lanier, who told her to not be afraid. She
raced out, but did not tell anybody about the episode
because of Lanier's stature in the community.

Sanders later confronted Lanier, and he
apologized. However, Lanier soon began
complaining about Sanders' work performance and
eventually removed her supervisory authority.

In the fall of 1990, Patty Mahoney was hired by
Lanier to be his secretary, but quit after two weeks.
According to Mahoney, during that time, Lanier
hugged her and touched her breasts and buttocks.
Lanier allegedly told Mahoney, "If you will sleep
with me, you can do anything you want to. You can
come in to work any time you want to; you can leave
any time you want to." On one occasion, Lanier
allegedly lifted Mahoney off the floor and pressed

his pelvis against her. When Mahoney objected,
Lanier told her that if she reported it, she would be
hurt more than him.

Vivian Archie grew up in Dyersburg, and in
1989 Judge Lanier presided over her divorce
proceedings and awarded her custody of her
daughter. A year later, when Archie was out of work
and living with her parents, she learned of a job
opening at the courthouse. She applied for the job
and met with Lanier in his chambers.

Lanier allegedly led Archie to believe she might
lose custody of her child and told her he promised
the job to someone else. Archie claimed that after
she pleaded for a job, the judge grabbed her and
forced her to perform oral sex on him.

Archie did not scream or report the incident
because, she said, she was afraid Lanier would
revoke the custody order.

A few weeks later, Lanier called Archie's house
and told her mother of another job. Her mother
urged her to find out about the job, and she went
back to Lanier's chambers. She said the judge again
sexually assaulted her.

In March 1991, Lanier hired a new secretary,
Sandy Attaway, who claimed that she too became a
target of Lanier's sexual advances. According to
Attaway, after Lanier terminated her, he told her
they would have gotten along fine if she had liked
oral sex.

Later that year, Fonda Bandy went to see Lanier
about her work for a federal program, Drug Free
Public Housing, and solicit his support. According
to Bandy, the judge assaulted her, too. Bandy never
returned.

On May 20, 1992, a federal grand jury indicted
Lanier on 11 counts of the willful deprivation under
color of law of the civil rights of various women in
violation of 18 U.S.C. § 242. At the time of the
indictment, eight women had leveled charges against
Lanier.

Ajuy found Lanier guilty of seven counts, two
of which were felonies, five of which were
misdemeanors. Lanier was sentenced to 25 years in
prison. The episodes above represent the counts that
yielded convictions.
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Unlike Koon and Powell, Lanier was not
prosecuted in a state tribunal before his federal
prosecution: Lanier's brother had been elected
district attorney, thus having control of criminal
prosecutions in the area.

During the trial, Lanier testified that he never
assaulted or harassed any of his accusers. He did
concede, however, that he and Sanders hugged and
kissed as a greeting gesture until she told him it
made her uncomfortable. Similarly, Lanier testified
that he and Mahoney hugged every day. Likewise,
he testified that Bandy hugged and kissed him when
they met in his chambers.

Lanier also admitted that he told Archie about
potential custody problems, but denied forcing
himself on her. The man behind the second job
Archie inquired about testified that Lanier told him
that Archie might be willing to provide sexual
favors if he hired her.

Lanier appealed to the 6th Circuit, and a
three-judge panel affirmed. In the en banc rehearing,
a majority voted to reverse Lanier's convictions,
holding that the law "as applied in this case, does
not specifically mention or contemplate sex crimes,
and including sexual misconduct within its coverage
stretches its meaning beyond its original purpose."

Section 242 criminalizes the willful
"deprivation of any rights, privileges, or immunities
secured or protected by the Constitution or laws of
the United States" by persons acting "under color of
law."

Adopted in 1874, the law was part of a
codification of federal civil rights acts, including the
Ku Klux Klan Act. Several famous cases that
involved prosecutions of public officials for
murdering blacks in the South were brought by the
federal government under section 242.

In Lanier, the prosecution asserted that sexual
assault is a constitutional crime under the 14th
Amendment defined as "interference with bodily
integrity that shocks the conscience of the court and
the jury."

In reversing Lanier's conviction, the majority
reached five conclusions. First, the majority held
that when Congress passed section 242, it did so by
accident. According to the majority, in 1870
Congress hired a codifier, one Mr. Durant. Although
he "was charged with making no substantive
changes, in fact, [section 242] dramatically
expanded criminal liability for civil rights violations
. .. and created a new crime that had not previously
existed. Congress adopted the new compilation of
laws apparently without realizing that any
substantive change had been made." Therefore, the
legislative history favored reversal.

Second, the majority considered the absence of
a Supreme Court case explicitly holding that sexual
assault by state officials is a constitutional tort to be
particularly significant. In this regard, the majority
rejected the suggestion that the case law establishing
an "abstract general right to 'bodily integrity' "
encompasses a "general constitutional right to be
free from sexual assault." The majority also rejected
a 5th Circuit decision affirming a conviction under
section 242 of two border patrol officers who
conditioned entry into the United States upon sexual
favors.

Third, the majority found the 14th Amendment's
"shocks the conscience" standard to be too
indefinite, requiring the jury to "make an essentially
arbitrary judgment.... The language as applied in
different cases will yield results that depend too
heavily on factual particularity of an individual set
of events and upon biases and opinions of individual
jurors." The majority's reasoning, however, would
likewise render unconstitutional the contemporary
community standard of decency used in
pornography prosecutions, the "brutal and heinous"
requirement for death penalty eligibility and,
arguably, the "beyond a reasonable doubt"
requirement for criminal guilt.

Fourth, in accordance with the principle that
criminal statutes must be strictly construed, the
majority concluded that Lanier could not be held
criminally liable for his conduct because of a lack of
notice: "No language of the statute and no holding
of the Supreme Court suggest that such behavior
constitutes a federal constitutional crime."

Finally, the majority pointed out that the
Supreme Court's 5-4 decision in Screws v. U.S.,
which upheld the constitutionality of section 242,
referred to the wrong as racial discrimination and to
the "original purpose of the act . . . [as] an
anti-discrimination measure ... framed to protect
Negroes in their newly won rights."

The five dissenting opinions criticized the
majority on several fronts. Many of the dissents
defirred to the "eloquent" and persuasive dissent by
Judge Martha Craig Daughtrey.

"The majority," Daughtrey wrote, "finds that the
right to freedom from a willful sexual assault at the
hands of a sitting judge has not been made specific
by prior court decision solely because no Supreme
Court case has yet explicitly involved a factual
situation with a judge who so dishonored his
profession or who sunk to such levels of depravity
as has the defendant in this case."

After providing an analysis of pertinent case
law, Daughtrey stated, "All circuit courts that have
addressed this or similar issues have . .. recognized
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the seemingly axiomatic principle that a citizen's
right not to be deprived of life, liberty or property
without due process of law encompasses the right
not to be intentionally and sexually assaulted under
color of law."

Judge Damon J. Keith provided a sobering and
pointed conclusion: "In a country where the average
person may go to jail for stealing a loaf of bread, the

majority releases back into the community a judge
who has used the power of his office and his
position in society to repeatedly victimize women. If
federal law is not to protect women from being
forced to sexually gratify a judicial officer at his
request under threats of losing their jobs or children,
whom is it to protect?"
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WOMEN'S CIVIL RIGHTS AT ISSUE IN LANIER CASE
The Commercial Appeal Memphis, TN

Tuesday, June 18, 1996

James W. Brosnan, Washington Bureau

The Supreme Court Monday agreed to decide
whether to send former West Tennessee Judge
David Lanier back to prison in an important test of
whether federal civil rights law protects women
from sexual assault.

The underlying issue is whether a person has a
constitutional right to "bodily integrity." By taking
the Lanier case, the court "has taken a very
important step by agreeing for the first time really to
decide whether the Constitution protects a woman
victim of sexual assault," said Judith Lichtman,
president of the Women's Legal Defense Fund.

Lanier, 61, a Chancery Court judge in Dyer and
Lake counties, was sentenced to 25 years in prison
after a federal court jury in 1992 convicted him on
seven charges of assaulting five court employees or
job applicants. He was convicted under an 1874 law
making it a crime for government officials to use
their official authority to willfully deprive someone
of rights "protected by the Constitution."

One former deputy clerk testified Lanier put his
hands between her legs in the courtroom. A job
applicant said Lanier forced her to perform oral sex
on him by suggesting an adverse ruling in her child
custody case. A fired secretary said Lanier told her
she could have kept her job if she liked oral sex.

But Lanier's conviction was thrown out Jan. 23
by the Sixth Circuit Court of Appeals, which ruled
9-6 that sexual assault was not covered by the main
civil rights law used historically to prosecute white
officials who denied rights to minorities.

The court said Lanier should have been brought
up on state charges, ignoring the fact, federal
prosecutors said, that his brother James was the
local state prosecutor. Lanier's father, James P.
Lanier, also had been the Dyer County chief
executive.

Neither Lanier nor Nashville attorney Alfred
Knight, who is representing him in his appeals,
could be reached Monday for comment.

On behalf of the Clinton administration,
Solicitor General Drew Days M, in his brief to the
Supreme Court, said that reversing the Lanier
decision is necessary to ensure that federal civil
rights law "will be able to continue to play its
central role in the protection of fundamental civil
rights."

He noted that the law has been used to
prosecute policemen and prison guards who beat up
prisoners and to curb excessive corporal punishment
by school officials.

In asking the court not to hear the case, Knight
said in a brief that the charges should not be allowed
under the civil rights law because Lanier's sexual
conduct was not part of his actions as a judge.
"These were personal, private actions which bore no
resemblance to and had no connection with the
performance of his official duties," he said.

But a gender law expert, M. C. Sungaila of
Newport Beach, Calif., said it is important for the
Supreme Court to recognize that rape and sexual
abuse is about the misuse of power by men over
women, not sex.

The court granted Sungaila the right to file her
own brief on behalf of the Southern Poverty Law
Center, the National Association of Human Rights
Workers and the California Women's Law Center.

She noted that since 1989 at least 17 judges,
police officers, prison guards and border patrolmen
have been convicted under the same law on similar
charges.

Mondays action "gives the court an opportunity
to reverse a clearly wrongheaded decision that not
only imperils the civil rights of women but the civil
rights of everyone in the nation," said Sungaila.

Sungaila said she believes that the case will be
argued before the court about December. The
Justice Department does not comment on pending
cases except through court pleadings.

U.S. Rep. Ed Bryant (R-Tenn.), who was the
U.S. attorney when Lanier was prosecuted, said
through a spokesman he is "confident that the
Supreme Court will carefully review the evidence of
this case and the testimony of the victims and
continue to uphold the law under which the
defendant was prosecuted."

U.S. Atty. Veronica Coleman of the Western
District of Tennessee said, "Obviously I'm pleased
they would consider that this case merits their
attention and review."

"Isn't that great?" Sandy Sanders, one of the
women who testified against Lanier at his trial, said
on hearing Monday that the Supreme Court would
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hear the case. Sanders, hired by Lanier as supervisor
and youth service officer for Dyer County Juvenile
Court, said the Supreme Court decision "was an
answer to prayer."

that the Supreme Court has agreed to hear this case,
I'm beginning to have a little trust in the system."

(Staff reporter Shirley Downing contributed to this
story.)

"I have really been praying hard about this he Commercial Appeal Memphis N Copyright
because I had lost all faith in the system. . . . Now 1996
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WOMEN'S FAITH IN SYSTEM RESTORED
The Tennessean

Tuesday, June 18, 1996

Gail Kerr, Staff Writer

Sandy Sanders said she never knew when her
boss called her into his office whether she would be
confronted with paperwork or his grabbing hands
and unwanted kisses.

Vivian Archie said she went to the same man's
office to interview for a job she needed because she
was terrified her parents would win custody of her
18-month-old daughter.

She later told a federal jury in Memphis that the
boss Dyer County Chancellor David Lanier forced
her to perform oral sex on him. While it was
happening, she said, Lanier threatened to take her
child away if she told anyone.

Both said they had nowhere to turn. Lanier was
a powerful judge in the county, from a powerful
political family, and his brother was the prosecutor.

Federal prosecutors, after receiving anonymous
tips, gave them a place to air their complaints. They
stepped in and investigated the Dyersburg, Tenn.,
judge and sent Lanier, now 62, to prison for 25
years for violating the women's right to be free from
willful sexual assault He was freed after serving 27
months.

Yesterday, the U.S. Supreme Court agreed to
decide whether the federal government had any
business getting involved. The court could order the
conviction reinstated.

The two victims said the decision helps them
believe again in a justice system that badly let them
down. Ten of 15 judges on a federal appeals court
had held that freedom from sexual attacks by public
officials is not a constitutional right.

In 1989, Sanders was working for the man
considered to be the most powerful in the little rural
town near Memphis, population 14,000. Lanier had
been the mayor. As judge, he presided over 80% of
the divorce and family custody cases and acted as
the Juvenile Court judge in two counties.

He is the son of the late James P. Lanier, who
was elected county court clerk in the 1930s and
reigned over area Democrats for the next few
decades.

Sanders testified that Lanier grabbed her breast
in his office. Weeks later, he fondled her buttocks
and pinned her to the wall while forcing kisses on
her.

"I was a little bit ignorant as to what to do," she
said yesterday. "Now, our county handbook has in
there about sexual harassment, but then it wasn't."

Archie went to Lanier in 1990 to apply for a
job. He had handled her divorce. She testified that
he exposed himself pinched her jaws and pulled her
hair to force her into oral sex.

"His brother was the DA. Who was I going to
tell, my mother? There was nobody," she said.

Sanders, Archie and seven other woman
testified that Lanier routinely and repeatedly
sexually assaulted them. One courtroom clerk
testified she had to pile legal papers in her lap to
stop Lanier from fondling her while he was on the
bench presiding over court.

Lanier said they all lied,.and that the charges
stemmed from political enemies.

The General Assembly stripped him of his
judgeship in 1993, but he still receives a $1,700
monthly pension. He was serving his time at a
federal prison in Talladega, Ala., when the 6th U.S.
Circuit Court of Appeals in Cincinnati overturned
his conviction.

Lanier's attormey, Al Knight of Nashville, could
not be reached for comment yesterday. He argued
before the appeals court that even if Lanier did what
his accusers say, he did not violate the women's civil
rights unless he acted officially as a judge, "under
color of law."

Darcy O'Brien, an Oklahoma author who wrote
a book about the case called Power to Hurt, said
yesterday that the issue before the Supreme Court is
whether it is appropriate for the federal government
to intervene in a criminal case when the local
officials either cannot or will not act.

"This is the reason we have the federal
government," O'Brien said. "It is not only
appropriate, it is essential. It's a state's rights issue,
but it is also a human rights issue."

Today, Sandy Sanders is 36 and works for Dyer
County Juvenile Court.

"I am really happy, because I had lost faith in
the system," Sanders said. "I was angry with Lanier,
then my anger went from him to the court of
appeals. Now, I have put a little bit of trust back.
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"My son asks me when it will all be over. It is
not ever going to be over. We will remember it for
life."

Archie, now 30, works as a legal secretary in
Florida and said mental problems caused by the
attacks led to her mother gaining temporary custody
of her child.

"It's been a roller coaster. I am no longer
ashamed of being a victim. There were many women
before me. If they had stopped him, he wouldn't
have gotten to me."

BALLOT ISSUE?

The U.S. Supreme Court's decision to answer
whether the Constitution protects women from
sexual assault by state judges, police officers or
jailers may play out as a national political issue
before the legal question is decided next year.

It's a civil rights debate already capturing
attention. Republican presidential nominee-apparent
Bob Dole has criticized Clinton-appointed liberal
judges for trying to make new law by arguing that
women should have that federal protection.

"It would be a very important principle to have
established," said Judith L. Lichtman, president of
the Women's Legal Defense Fund.

"It is a way federal law can protect women from
the horrific, abusive behavior like that which Judge
[David] Lanier was convicted of."

But the conservative Free Congress Foundation
argued it is not necessary to elevate sexual assault to
a federal civil rights abuse.

-Freshman Republican Rep. Ed Bryant, who was
the U.S. attorney who prosecuted Lanier in
Memphis, was pleased by the Supreme Court's
decision.

"Federalizing crimes is always a legitimate
concern for those of us who don't want to see a
larger federal judiciary," he said. "But when you are
dealing with a situation where someone who was
using that position to his advantage to sexually
harass and molest people . .. then that certainly is a
federal civil rights issue."

The Tennessean Copyright 1996
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SEX CONVICTIONS OF JUDGE VOIDED
The Tennessean

Wednesday, January 24, 1996

Jim East, Staff Writer

His accusers said former Dyer County Judge
David W. Lanier grabbed the breasts or buttocks of
four female employees and exposed his genitals in
his courthouse chamber.

But yesterday, the 6th U.S. Circuit Court of
Appeals overturned Lanier's eight sexual coercion
convictions and dismissed his 25-year prison
sentence because Lanier did not violate the federal
civil rights statute under which he was convicted.

A 1992 jury also decided that on two other
occasions, Lanier forced another woman to perform
oral sex on him when she went to his office to ask
him about a job. That woman had a child custody
case in Lanier's court.

"No matter how outrageous a defendant's
actions may be, he has to be charged with the
appropriate offense created by federal law," Chief
Judge Gilbert Merritt Jr. of Nashville wrote in the
73-page opinion handed down in Cincinnati.

The 9-6 decision means the court believes
Lanier, 64, should have been tried in state court and
not in federal court in Memphis because his actions
may have violated Tennessee sexual assault laws,
but not federal statutes.

He was the first sitting Tennessee judge sent to
prison for civil rights violations involving "sexual
coercion."

At the time of his conviction, Lanier had final
say over more than 80% of the divorce cases and
child custody proceedings in Dyer and Lake
counties. He also sat as juvenile court judge in both
counties, was a former Dyersburg mayor and is the
brother of a former district attorney.

During his trial, Lanier acknowledged he had
sex on the floor of his office with one of the women,
but he said it was her idea. The jury acquitted him of
that charge. Lanier also said the nine women who
testified against him lied, and he blamed the charges
on hometown political enemies and overzealous
federal prosecutors.

Lanier, who was unavailable for comment last
night, has been free since June 15, when the appeals
court ordered the jurist released from a federal
prison in Talladega, Ala.

However, Lanier's attorney, Al Knight of
Nashville, said that under the prosecution's theory

"if you happen to be employed by the state in some
capacity, particularly if you're an official of some
kind, if you injure somebody in a severe and
shocking sort of way that automatically is a
constitutional violation and a federal crime.

"There's some feeling that because some people
don't like what Judge Lanier did, that means he
ought to be convicted under this statute, and I think
the Court of Appeals' basic position is, if you have
a government of laws you have to apply the law, no
matter how you feel about the facts."

Dyer County District Attorney Phil Bivens, told
of the decision yesterday afternoon, reserved
comment until after he had read the opinion. Bivens
also would not say whether Lanier might be tried on
state charges.

"The right not to be assaulted is a clear right
under state law known to every reasonable person,"
Merritt wrote. "The defendant certainly knew his
conduct violated the law. But it is not publicly
known or understood that this right rises to the level
of a 'constitutional right.'

"It has not been declared as such by the
Supreme Court. It is not a right listed in the
Constitution, nor is it a well-established right of
procedural due process like the right to be tried
before being punished."

But in a scathing 23-page dissent, Judge Martha
Craig Daughtrey of Nashville wrote that Lanier's
actions were so outrageous they "shocked the
conscience" of ordinary citizens and should have
shocked the conscience of the appeals court.

"At least since the sealing of the Magna Carta
in 1215, Anglo-American jurisprudence has
recognized the right of citizens to be free from
interference with their bodily integrity, except under
the clear authority of law," Daughtrey wrote.

"Today, however, the [appeals court] majority
turns its back on 780 years of history on this
subject."

At the least, Daughtrey added, the decision
denied federal due process to the victims.

"It seems obvious to me as it did to the
prosecution, the district court, the federal jury and
the original panel that heard this appeal that federal
case law establishes that interference with an
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individual's bodily integrity under circumstances
similar to those involved in this case is in fact so

repulsive and deviant as to fall within the category
of substantive due process violations."
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95-1605 U.S. v. GONZALES
Sentencing-Mandatory term for using or carry-
ing firearm in relation to drug or violent offense-
Order that sentence run concurrently with state
sentence.-

Ruling below (CA 10, 65 F.3d 814, 57 CrL
1600):

Prohibition in 18 USC 924(c), which estab-
lishes mandatory five-year sentence for using or
carrying firearm during and in relation to drug
trafficking crime or crime of violence, against
such sentence's being concurrent "with any other
term of imprisonment including that imposed for
the crime of violence or drug trafficking crime in
which the firearm was used or carried" relates
only to other federal sentences, and, therefore,
such sentence may run concurrently with pre-
viously imposed state sentence, which defendant
has already begun to serve, for same conduct.

Question presented: May sentence imposed un-
der Section 924(c), which requires mandatory
terms of imprisonment for defendants who use or
carry firearms during and in relation to certain
narcotics or violent offenses and provides that
"[njotwithstanding any other provision of law"
those prison terms "shall [not] run concurrently
with any other term of imprisonment," be or-
dered to run concurrently with state-law sentence
that defendant is already serving?

Petition for certiorari filed 4/4/96, by Drew S.
Days III, Sol. Gen., John C. Keeney, Acting
Asst. Atty. Gen., Michael R. Dreeben, Dpty. Sol.
Gen., and Miguel A. Estrada, Asst. to Sol. Gen.
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girlfriends were treated no more leniently than those
who attacked anyone else. Numerous other studies
confirm this pattern.

There is clearly no constitutional basis for
creating a special class of crimes defined by
nebulous ideological criteria. Yet some defenders of
the Violence Against Women Act are candid about
their indifference to constitutional niceties. "We can
look at it as lawyers and consider the fine points of
the law," Ms. Brzonkala's lawyer, Eileen Wagner,
declared on TV, "but we can look at it from the -
point of view of the women of this country."

Actually, there is no evidence that many women
will benefit from the civil rights statute of the act.
For most victims of rape or domestic violence, civil
litigation makes little sense since most of the
perpetrators have no assets to go after. Norman
Pattis, the attorney for the defendant in the
Connecticut case, argues that the law is "a litigation
weapon for upper middle class and wealthy women
in divorce cases" - a way to bring a divorce case
before a jury instead of simply a judge and put
pressure on the husband to offer a more favorable
settlement.

In cases such as Brzonkala, the Violence
Against Women Act is being used for political

symbolism and publicity. In her brief, Ms. Wagner
cites the media coverage the case has received and
asserts that the plaintiffs goal is nothing less than to
initiate "a wide national debate about why the 'no
means yes' myth still persists." Of course this very
same case was too weak to get to first base in the
criminal justice system; a Virginia grand jury
refused to indict the alleged assailants.

In the legal battle to come, defenders of the act
are heartened by the fact that Judge Kiser is the
same judge who has-just been overruled by the
Supreme Court on the issue of opening the Virginia
Military Institute to women. Whatever one thinks of
the VMI case, this one is findamentally different: It
is not about equal treatment but about special
privilege for female victims of certain crimes.
Justice Ruth Bader Ginsburg, who played a key role
in the VMI decision, has been often described as a
feminist of the old "equality" school who reportedly
dislikes the newer brand of protectionist "victim
feminism." Before long, we may get a chance to see
just how she will apply these principles to the
Violence Against Women Act.

Ms. Young is vice president of the
Washington-based Women's Freedom Network.
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