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B. The Underdeveloped State of False Speech Scholarship

The exclusion of false speech from First Amendment protection permits the
government to impose content-based restrictions on speech,62 a type of speech-
restriction that is typically subject to significant First Amendment limitations.63 Given
this special treatment, one might expect a significant amount of scholarly writing
either attempting to explain this exclusion or arguing that it is improper. Surprisingly,
this is not the case. Although early writers such as John Milton and John Stuart Mill
wrote specifically concerning the value of protecting speech that is false, their
arguments focused almost entirely on assertions of moral or religious claims rather
than false speech concerning more verifiable matters.

Subsequent writers have occasionally suggested some reasons for protecting
speech that is false but sincere. One category of such proposals has followed the
Supreme Court's concern that restricting false speech will end up suppressing some
true speech as well. The other strain has involved suggesting that we should generally
try and avoid penalizing speakers who speak what they believe in good faith for
reasons grounded in political theory, such as respect for the autonomy of speakers
or for their role as sovereigns in a democratic state. However, none of this scholarship
has given significant attention to a question at the core of this inquiry: what is the
specific harm caused by false or insincere speech? Without providing answers to
these questions, all of this scholarship skips an essential step, because without
assessing how harmful false speech is, we cannot appropriately decide when its
potential harm outweighs the benefits identified by scholars to date.

1. John Stuart Mill and the Values of False Speech

Many of the early writings on free expression argue that false speech should be
tolerated and protected alongside true speech. For instance, when John Milton wrote
his Areopagitica in opposition to the pervasive press licensing scheme enacted by
Parliament in 1643,64 he based his argument in part on the need for enlightened
believers to encounter both truth and error in matters of religious belief.65 Likewise,
John Locke also wrote about the value of tolerating speech with which we disagree,

62 Id. at 564 n.6.
63 See, e.g., R.A.V. v. City of St. Paul, 505 U.S. 377 (1992) ("The First Amendment

generally prevents government from proscribing speech, or even expressive conduct, because
of disapproval of the ideas expressed. Content-based regulations are presumptively invalid."
(citations omitted)); CASS R. SUNSTEIN, WHY SoCIErIEs NEED DISSENT 99-102 (2003)
(noting that viewpoint discrimination is always disfavored, and content distinctions are
typically suspect).

4 See Merritt Y. Hughes, Biographical Note, in JOHN MILTON: COMPLETE POEMS AND

MAJOR PROSE, supra note 24, at 716.
65 See MILTON, supra note 24, at 717, 728-29.

1214 [Vol. 16:1203
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even when it is "false and absurd." 66 Locke wrote that: "[The] truth certainly
would do well enough, if she were once left to shift for herself.... [11f truth makes
not her way into the understanding by her own light, she will be but the weaker for
any borrowed force violence can add to her. 67

The force of these arguments is limited, however, by the fact that both men were
arguing in support of an explicitly religious premise: differences of opinion should
be tolerated because religious beliefs should be (and indeed can only be) formed by
choice and not by compulsion.68 Mill was the first writer to directly confront the
question of why false speech should be protected from a secular point of view.

In the second chapter of On Liberty, Mill set out to defend a broad rule prohibiting
all restrictions on public expression, regardless of the manner of expression, subject
only to a narrow exception for speech that proximately causes grave harms to others,
such as defrauding another person or inciting a mob to murder. 69 Fortunately for the
purposes of this Article, Mill assumes during his argument that the only reason we
might wish to suppress expression is because we believe it to be false. 70 This is
fortunate because it means that his argument addresses itself entirely to the benefits
and risks of restricting expression based upon its supposed falsity.

Mill's argument proceeds as follows: a message that the government wishes to
suppress must be either true or false, or it must combine shades of truth and falsity.7'

Mill analyzes each possibility in turn, attempting to demonstrate that in all situations
regulating speech on the basis of its falsity is improper.

First, Mill writes, we must be very cautious when restricting opinions we believe
to be false, because those opinions we think are wrong may in fact be true.72 As Mill
points out, suppressing speech because you believe it to be false assumes infallibility
on that question.7 3 And we should be very cautious about assuming such infallibility

66 JOHN LOCKE, A Letter Concerning Toleration, in Two TREATISES OF GOVERNMENT

AND A LETTER CONCERNING TOLERATION 241 (Ian Shapiro ed., Yale Univ. Press 2003).
67 Id.
68 Id. at 213 (framing his discussion as a response concerning the toleration of different

sects of Christianity); MILTON, supra note 24, at 728 (arguing that Christian faith would be
stronger if tested by the trial of reading evil writings).

619 See MILL, supra note 1, at 19-20 (stating a general rule against restraint of speech);
id. at 56 (excluding incitement from protection); see also id. at 95 (suggesting that fraudulent
speech may be excluded from protection). For a helpful discussion of Mill's argument, see
generally Lawrence B. Solum, Book Review, The Value of Dissent, 85 CORNELL L. REv.
859,876-79 (2000) (reviewing STEVEN H. SHLFFRN, DIssENT, INJUSTICE, AND THE MEANINGS
OF AMERICA (1999)).

70 MILL, supra note 1, at 20-21 (assuming that suppression will be based upon falsity);
see FREDERICK SCHAUER, FREE SPEECH: A PHILOSOPHICAL ENQUIRY 22 (1982) (observing
that Mill so limits his argument).

71 See MILL, supra note 1, at 53-54.
72 Id. at 22-25.
73 Id.
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because history is replete with examples of doctrines widely assumed to be true even
by the best and wisest of men but later believed to be false with equal vigor.74

Second, Mill argues that even knowably false speech has value because it
promotes "the clearer perception and livelier impression of truth, produced by its
collision with error."75 In other words, what is problematic about stifling false speech
is that it deprives us of the opportunity and necessity of marshaling reasons for what
we believe and of having to use reason to decide which among competing theories
are true.76 According to Mill, having an opinion without understanding its underlying
justification is not very useful.77 Under such conditions, both individuals and societies
eventually forget both the basis for their beliefs and the meaning of those beliefs,
and a "living truth" becomes a "dead dogma. 78 Even worse, the systemic effects
of suppressing false opinions go further because having lost these individual oppor-
tunities for analysis and ratiocination, one loses the opportunity to practice the skills
of analysis necessary to maintain and nurture a critical mind.79 Thus, according to Mill,
falsity in discourse is to be valued for its own sake.8°

Third, Mill argues that the vast majority of speech does not fall into the first two
categories; rather, most of our utterances combine some amount of truth with some
amount of falsity.8 ' In such cases, he argues, we need to hear both conflicting views
in order to extract the whole and complete truth about a question. According to
Mill, on all subjects not directly available to the senses, the majority of human
expression is only partially true, and this applies to both the favored and disfavored
views on such subjects.83 Only by analyzing the competing propositions and accepting
the truth from both while discarding the falsity can we arrive at more complete and
synthetic understandings of the world around us.84

Thus, Mill offered an important exposition of the values inherent in false speech
and the dangers of suppressing speech based upon its presumed falsity. At the same
time, however, Mill's analysis has three important shortcomings: it does not address

74 Id. at 21, 28-29.
71 Id. at 20; see also Solum, supra note 69, at 877 (summarizing this argument and

describing it as "one of the most elegant in all of political philosophy").
76 See MILL, supra note 1, at 37-42.
77 Id. at 38 (stating that people who do not know the basis for their beliefs have no ground

for such beliefs and should rationally choose to suspend their judgment).
78 Id. at 37.
79 See id. at 45-47.
80 See also New York Times Co. v. Sullivan, 376 U.S. 254,279 n. 19 (1964) (using Mill's

argument on this point to support its holding that the Constitution protected some types of
false speech).

81 MILL, supra note 1, at 47.
82 Id.
83 Id. at 47-52.

'4 See id. at 47, 53.
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the effect of insincerity on the utility of free expression, it is too demanding in its
requirements for belief-formation, and it only addresses easy cases as examples.

First, and most importantly, Mill omits discussion of one of the hardest
questions facing free expression theory in its application to false speech: in what
sense does fault, i.e., knowledge or carelessness with regards to the falsity of a message,
deprive false speech of the benefits Mill describes? Although Mill seems to acknowl-
edge that fraudulent speech, for example, can be suppressed, 5 he never explains why
a speaker's insincerity should or should not alter the cost-benefit calculus.

Second, Mill assumes that people are capable of far more ratiocination than is
plausible; although he criticizes the holding of any belief when a speaker cannot
explain the reasons for it,86 our society depends upon individuals believing a great
many things on authority. It is asking a great deal to assert that a person who cannot
demonstrate the derivation of the general theory of relativity and defend it against
all challengers therefore has no basis for believing it to be true, or to say that a
person who cannot resolve an argument between meteorologists is unjustified in
believing that a weather report is likely to be accurate. Mill's argument, in short,
cannot deal with the necessity in a society such as ours for many people to be
rationally ignorant on a great many topics.

Third, Mill uses only examples of the suppression of highly contestable proposi-
tions to support his arguments about the dangers of assuming infallibility and the
benefits of hearing false speech. 7 Thus, Mill relies greatly on examples of religious
or political "truths" that surely have many champions on both sides, but he does not
assess the utility of denying simple facts about which agreement is nearly universal,
such as that the sun rises in the East and sets in the West.8 There may be good
reasons for allowing people to assert that the sun does not behave in this way, but
fear that we would be unable to assert confidently that the sun rises in the East
unless we had argued the point with an unconvinced party is not one of those
reasons.8 9 More generally, Mill spends no time discussing why we should protect
false assertions about facts available to sensory experience, the types of cases in
which "moral certainty," if not infallible certainty, is available on the evidence. 9°

Without an explanation of why it harms us to suppress speech regarding matters
easily provable, Mill's theory seems guilty of overreaching and at most can establish
that we should sometimes protect false speech, not that we should always do so.

85 See id. at 95 (suggesting that principles of free trade should admit of exceptions to
prevent, inter alia, frauds by adulteration of products).

86 Id. at 38.
87 STEPHEN, supra note 7, at 74-77.
88 MIL, supra note 1, at 26-31, 41-44, 48-52; STEPHEN, supra note 7, at 76.
89 See STEPHEN, supra note 7, at 76.

90 Id. at 78.
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Thus, Mill constructed a powerful argument that false speech was generally
deserving of protection from suppression because suppressing it tends to undermine
the state of our knowledge. Unfortunately, Mill only analyzed false speech regarding
ideas about religion or politics, not the more mundane types of factual falsity with
which the law mostly concerns itself. Nor does he offer an account of when a
speaker's insincerity ought to deprive false speech of protection. Thus, although Mill's
work can offer a starting point for developing a theory of the First Amendment's
application to falsity, it is unable to guide us in working out the details.

2. False Speech and Informational Goals: The Risk of Suppressing Truthful Speech

Mill's first argument for protecting false speech was based upon the risk of
suppressing true speech in the attempt to ban what we believe to be false.9' This
concern has been greeted with acceptance in modem scholarship. Modem scholars
have identified two important ways that suppressing false speech will tend to suppress
true speech as well. First, even courts sometimes err, and thus suppression on the
basis of falsity will inevitably sweep some true speech into the net as well. Second,
suppressing false speech can have ramifications outside of individual cases, by chilling
the speech of those who fear that they might not be able to prove that what they
believe is true in a court of law or those who are simply reluctant to undergo the time
and expense of litigation. Unfortunately, this scholarship suffers from an important
gap: without estimating how much harm is caused by protecting false speech in order
to avoid incidentally suppressing some truthful speech, it will never be possible to
claim convincingly that these risks justify protecting false but sincere speech.

The first way that suppressing false speech might harm our societal access to
knowledge is by erroneously suppressing some truthful speech. This point, which
was made forcefully by Mill,92 was also raised by Zechariah Chafee, who wrote that
truth can only be found through free discussion, because "once force is thrown into
the argument, it becomes a matter of chance whether it is thrown on the false side
or the true. 93 This point has recently been expanded upon by Cass Sunstein, who
noted that a key danger in permitting government suppression is that the government
may err when it chooses to suppress allegedly false speech.94 Professor Sunstein
argued at some length that this danger is intolerable, given the strong social pres-
sures toward conformity of belief and the corresponding social need to cultivate
dissent in order to prevent "information cascades" that cause initial errors to be widely
magnified through repetition.9

91 MILL, supra note 1, at 20-21.

92 Id. at 22-25.

93 ZECHARIAH CHAFEE JR., FREE SPEECH IN THE UNrrED STATES 31 (1954).
94 SUNSTEIN, supra note 63, at 97; accord SCHAUER, supra note 70, at 170 (noting that

courts "are frequently wrong").
" SUNSTEIN, supra note 63, at 54-73.
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The second way that suppressing false speech may suppress truthful speech is
the possibility of "chilling effects," a concern that has animated the Supreme Court's
willingness to protect some false but sincere speech in defamation cases.96 As Kent
Greenawalt has noted, we may often believe that what we would like to say is true
but still feel uncertain about our ability to prove that truth to a court if pressed. 97

When such concerns are combined with the ever-increasing costs of litigation,
liability for false speech may well deter non-litigants from uttering true statements.
Nor is this concern merely hypothetical; modest empirical evidence of such an effect
has already been gathered, with news organizations in Britain reporting that the
possibility of being liable for making false statements has deterred them from
reporting on some facts they believed to be true.98

The problem with this line of argument, however, has been noted by Frederick
Schauer: to protect these evanescent traces of truth from being erroneously
suppressed or chilled, we must also tolerate "a great deal of falsity."99 If the
expression of false facts is generally harmful to our knowledge as a society,"° then
the relevant question becomes a complicated empirical inquiry: does the harm we
avoid by protecting false statements in order to avoid erroneous suppression and
chilling effects exceed the increased harm caused by the false statements we might
otherwise suppress? Even worse, the problem is not nearly so all or nothing as the
above statements might suggest; the litigation system has numerous procedural
devices that can be used to lessen the risk of erroneous verdicts and chilling
effects.' 1 Without a careful study of the extent of chilling effects and the harm
caused by permitting false speech to flourish (which has never yet been performed),
the argument from error and chilling effects simply cannot produce robust answers
to the First Amendment problems of false and insincere speech. Thus, although the
concerns raised by scholars such as Chafee, Greenawalt, and Sunstein are certainly
apt, they do not answer key questions.

3. Political Theory and the Value of False Speech

The existing scholarship on the risk of suppressing true speech along with false
speech fails to provide a complete approach due to its failure to weigh the gains of
protecting false speech in order to avoid chilling effects against the potential harm

96 See discussion supra Part I.A.l.
97 KENT GREENAWALT, SPEECH, CRIME, AND THE USES OF LANGUAGE 136 (1989).
98 Russell L. Weaver & Geoffrey Bennett, Is the New York Times "Actual Malice"

Standard Really Necessary? A Comparative Perspective, 53 LA. L. REv. 1153, 1172 (1993)
(surveying British media organizations and reporting that of the newsrooms surveyed, "all
stated that they were not able to publish everything that they believed was true" as a result
of potential defamation liability).

9 SCHAUER, supra note 70, at 28.
100 Id. at 28, 32-33 (suggesting that false speech is generally likely to harm listeners).
'0' See discussion infra Part IV.C.
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that would be caused by the false speech we would protect. A workable theory will
have to take into account the costs and benefits of the false speech itself in addition
to its effects on truthful speech. One method would be to follow Mill's lead and
argue that false speech is valuable for its ability to help refine and test our
knowledge, but this argument has been roundly rejected in modem scholarship. In
its place, scholars have suggested, although rarely elaborated, a number of
alternative reasons why we might wish to protect false but sincere speech. These
theories usually sidestep the difficult epistemological question of how much harm
is caused by false speech by relying instead on premises from political theory or
deontological ethics. Such theories provide useful insights and usually suggest that
false speech that is sincerely believed by its utterer should receive some amount of
constitutional protection. Unfortunately, because of the reluctance of these theorists
to engage with the question of how harmful false or insincere speech may be, we
cannot know how to balance the values they develop against such harms. Thus,
unless one adopts certain specific, absolutist premises of free expression theory, one
is unlikely to be persuaded by these rationales.

Modem First Amendment scholarship displays a broad trend towards rejecting
Mill's arguments for the value of false speech, at least as a categorical matter."°2

Sometimes this rejection is cursory and unreflective; thus, in his otherwise careful
exposition of issues of falsity and insincerity in free expression, Kent Greenawalt
rejects Mill's thesis without argument, stating merely that the value of false speech
is "highly limited."' 1 3 Other scholars, however, have plowed this ground more
thoroughly. Frederick Schauer argues that Mill's analysis works better when
treating questions of broad normative principle than mundane facts and concludes
that false speech about factual or scientific propositions is of little value because
such information tends to be verifiable in a way that normative statements are not. °4
Because Schauer is skeptical about the ability of the public to sort out truth from
falsity when competing ideas are freely discussed,'0 5 he thinks that there is a large
risk that false statements will be believed and acted upon by the public at large.l16

102 One of the few counterexamples is an extremely brief discussion by Thomas Emerson,

which largely retreads Mill's argument, although without referring directly to it. See
EMERSON, supra note 13, at 6-7.

103 GREENAWALT, supra note 97, at 48 (raising Mill's argument but then asserting, without
explanation, that the audience interest in hearing false messages is "highly limited").

104 SCHAUER, supra note 70, at 30-33.
'o Id. at 25-26. Schauer compares members of the public unfavorably with members of

the scientific or academic communities, who he believes are more capable in this regard. Id.
As he writes:

It is one thing to say that truth is likely to prevail in a select group of
individuals trained to think rationally and chosen for that ability. It is quite
another to say that the same process works for the public at large.... We
must take the public as it is.

Id. at 26.
"o Id. Steven Smith uses a different approach to attack Mill's argument based on the claim
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Thus, in Schauer's account, the harm of allowing false statements of fact to be utter-
ed is in fact quite significant.'17

Another group of scholars, however, addresses falsity without reference to these

epistemological questions, instead supporting the protection of false statements for
reasons that do not relate to their effect upon our knowledge. Thus, several theorists

that it is internally inconsistent. Steven D. Smith, Skepticism, Tolerance, and Truth in the
Theory of Free Expression, 60 S. CAL. L. REV. 649, 668-69 (1987). Smith attacks Mill's
notion that, under conditions of free competition between true and false beliefs, knowledge
will be increased, on the basis that this argument depends on a contradiction. Id. According
to Smith, "one must believe [that] ... truth is unattainable" to believe that government will
be incapable of sorting out true beliefs from false as part of a regulatory scheme. Id. at 668.
But at the same time, one must be very optimistic about the ability of people to ascertain truth
when comparing competing ideas, in order to believe that the collision of truth and falsity will
tend to produce truth. Id. Smith believes that this tension between skepticism and epistemic
confidence explodes the truth-seeking rationale for protecting falsity. Id. at 668-69.

Smith's argument is premised on the idea that we cannot know things unless we know
them with certainty. The problem is that this is a false assumption: we very commonly
believe things without certainty, yet feel confident enough to act upon them. Certainty is a
stringent standard of belief that should only apply when we can conceive of no way that we
could be wrong, given our evidence. It is the statement of infallibility, that we cannot
possibly be wrong on a question. Thus, after walking in from the rain, I might say "it is
raining outside," and believe it to be the case. At the same time, I would not be certain,
because I know that it may have stopped raining since I walked in, and thus it is possible,
though unlikely, that I am wrong.

We constantly make decisions on the basis of beliefs that are less strong than a certainty.
A prime example is the reasonable doubt standard: before depriving citizens of their liberty
or lives, we require not certain proof, but only proof to a high degree of probability. Indeed,
the legal system will deprive people of property in civil suits on the basis of proof that is far
less than a certainty. Thus, the error in Smith's argument is this: it is perfectly possible to
believe, or even believe strongly, that some beliefs held in the past are false, while not
holding all of our present beliefs to a certainty. For further discussion on this point, see
GREENAWALT, supra note 97, at 18 (noting that we can be very confident of theories
acknowledged as provisional); MILL, supra note 1, at 22 ("There is the greatest difference
between presuming an opinion to be true, because, with every opportunity for contesting it,
it has not been refuted, and assuming its truth for the purpose of not permitting its
refutation."); SCHAUER, supra note 70, at 18 (noting that we can consider increasing our
confidence intervals with regard to truth claims as progress towards knowledge, even if we
do not reach one hundred percent certainty).

107 Somewhat surprisingly, Schauer does not endorse a more limited role for state
regulation of defamation as a result of this conclusion; rather, he rests his support for the
current state of the law on a "stipulated priority" for speech interests over reputational and
epistemological harms, combined with a concern for error and chilling effects in the
regulation of false speech. SCHAUER, supra note 70, at 170-71. Of course, the point made
supra still holds in this regard; Schauer is necessarily making an empirical
presupposition-that the amount of true speech erroneously suppressed or chilled is
sufficiently great, once the stipulated priority is placed on the scale, to outweigh the manifest
harms he believes flow from false factual utterances made to members of the public.
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have asserted-sometimes implicitly-that false but sincere speech deserves pro-
tection for reasons that flow from moral or political theory. The structure and
consequences of such theories are rarely developed in detail, but the result is often
the same: we should protect false speech that is sincerely believed to be true by its
utterer but we should not protect knowing lies.

Perhaps the most commonly articulated version of this claim comes from
theorists who believe that the free expression guarantee is designed to facilitate our
ability to act as autonomous agents in making choices and in expressing ourselves.
Multiple authors have posited that we should treat deliberate lies differently from
innocent mistakes, because only lies violate the autonomy of listeners by treating
them as means rather than ends, in the Kantian sense. 08 Thus, according to David
Strauss, deliberate lies are problematic because they involve a "denial of autonomy"
by "interfer[ing] with a person's control over her own reasoning processes."' By
contrast, sincerely-made false statements do not involve the same degree of manip-
ulation, so they should be protected."0 A similar view has been forwarded by
Professor Greenawalt. In Greenawalt's view, although lies can and should be
punished in many cases, innocent falsehoods should generally be protected"'
because of the "affront to [a speaker's] dignity" and autonomy that occurs when we
punish a speaker for saying what she believes to be true." 2

Although Alexander Meiklejohn took strong issue with a focus on autonomy as
an explanation for the meaning of free expression, his own theory, which empha-
sized the role of citizen-rulers in a democratic state, seemed to lead to a similar
conclusion. Meiklejohn argued for an interpretation of the First Amendment that
allowed for no balancing of First Amendment values against harm, while arguing
that only speech on topics of concern to citizens as voters was entitled to pro-
tection." 3 However, within the sphere of discussion on matters of public concern,
Meiklejohn believed the First Amendment protected all ideas, regardless of their
truth and falsity, and specifically encouraged the sort of dialogic presentation of
competing ideas that was so central to Mill's thesis." 4 In Meiklejohn's interpretation,

108 See C. Edwin Baker, First Amendment Limits on Copyright, 55 VAND. L. REv. 891,
910 (2002); C. Edwin Baker, Scope of the First Amendment Freedom of Speech, 25 UCLA
L. REV. 964, 1002 & n. 112 (1978); David A. Strauss, Persuasion, Autonomy, and Freedom
of Expression, 91 COLUM. L. REv. 334, 354-55 (1991); Jonathan D. Varat, Deception and
the First Amendment: A Central, Complex, and Somewhat Curious Relationship, 53 UCLA
L. REv. 1107, 1113-15 (2006).
"0 Strauss, supra note 108, at 354.
" Id. at 355.
"' GREENAWALT, supra note 97, at 48, 132.
112 Id. at 48.
"3 ALEXANDER MEIKEJ OHN, Free Speech and Its Relation to Self-Government, reprinted

in POLITIcAL FREEDOM: THE CONSTITUTIONAL POWER OFTHE PEOPLE 3,26-27,64-65 (1948).
".. Id. at 27.
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2008] FALSITY, INSINCERITY, AND THE FREEDOM OF EXPRESSION

the First Amendment leaves it to citizen-rulers to determine what wise policy is, and
therefore we cannot ever suppress speech because we disagree with the ideas being
expressed."' It is not clear whether Meiklejohn's argument was meant to extend to
false statements of verifiable facts as well as ideas; although citizen-rulers
presumably have an interest in determining for themselves the factual predicates that
underlie their voting decisions, Meiklejohn never explored whether his theory
required dialogic presentation of factual information as well as normative ideas." 6

What is clear, however, is that Meiklejohn clearly distinguished the type of false
speech he was willing to protect from conscious lies; lies do not involve "discussing
the public interest," but rather merely pretend to do so, and thus they cannot ever be
the type of democratic deliberation that Meiklejohn believes should be protected.' 17

These insights regarding false speech are important. To a large degree, most of
us would probably feel that the government was reaching too far if it punished us
for innocent errors. Although the feelings involved may often be hard to articulate,
there is surely something to the idea that such restrictions would be an invasion of
a type of autonomy we cherish and that we would feel a loss of the dignity and equal
respect owed to us as citizens.

Nevertheless, the analysis is still woefully incomplete on this score. First,
although Meiklejohn and some autonomy theorists reject any notion of balancing
First Amendment benefits against harm, a wide array of First Amendment theories
hold that such balancing is absolutely necessary before we can know for sure
whether a type of speech ought to be protected. 1' 8 But because the political theory
values discussed above skip the step of assessing the harms and benefits caused by
false speech itself, we are unable to assess when such balancing may be necessary
and to what degree. Likewise, the political theory values are typically painted with
a broad brush, discussing only the extremes of innocent error and deliberate lies."19

115 Id.

116 Meiklejohn did, however, respond very favorably to the Court's decision in New York

Times Co. v. Sullivan, 376 U.S. 254 (1964), that some false statements of fact deserved
constitutional protection; he famously referred to that decision as an occasion for "dancing
in the streets." See Harry Kalven Jr., The New York Times Case: A Note on "The Central
Meaning of the First Amendment," 1964 SUP. CT. REv. 191, 221 n.125.

117 MEIKLEJOHN, supra note 113, at 41-42; see Alexander Meiklejohn, The First
Amendment Is an Absolute, 1961 Sup. Ct. Rev. 245, 259. But see John M. Kang, The Case
for Insincerity, 29 STUD. L., POL. & SOC. 143(2003) (arguing that insincerity serves useful
functions in democratic discourse by preventing friction between antagonistic social groups).

"' See, e.g., CHAFEE, supra note 93, at 35; see also MILL, supra note 1, at 56 (including
an exception for speech that causes immediate and grave harms within his theory of free
expression); GREENAWALT, supra note 97, at 292-93; SCHAUER, supra note 70, at 131-32;
Martin H. Redish, The Value of Free Speech, 130 U. PA. L. REv. 591,622-25 (1982).

119 But see GREENAWALT, supra note 97, at 48, 316 (noting some grey areas between
innocence and outright insincerity and providing a very brief sketch of how they might be
addressed).
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The problem is that there are a number of shades of grey between earnestly
believing that what you say is true and being certain that it is false. Likewise, there
are many statements that are neither simply true nor simply false, but combine truth
and falsity or convey shades of implied meaning that can be misleading. Political
theorists have spent little time exploring the details of the relationship between state
of mind and the content of assertions, and the consequences of that relationship for
constitutional protection. The present Article will be devoted to filling in this gap
by showing how a detailed account of the epistemological harms and benefits of
false and insincere speech buttresses these conclusions in political theory, removing
any concern that the harms posited by Professor Schauer will require us to balance
away the political theory values that urge protection for false but sincere speech.
First, however, I will lay the groundwork for this argument by briefly introducing a
few philosophical concepts that will assume center stage in the subsequent analysis.

II. FOUNDATIONS FOR A THEORY OF FALSE AND INSINCERE EXPRESSION

Before proceeding to the core of this project, it will be helpful to provide some
background in important philosophical concepts that will aid an analysis of the
harms and benefits that flow from false, insincere, or misleading speech. This
Section will attempt to lay that foundation. First, I will try to define the concepts
of falsity and insincerity with more precision, so that we can be clear what we mean
when we analyze statements as "false" or "insincere."

Second, I will work to provide more clarity regarding what is meant by labeling
a statement as misleading. To this effect, I will introduce Paul Grice's work in
implicative meanings. The theory of implicatures will enable us to understand how
we go about generating implied meanings and the ways that these meanings can be
used to convey false or insincere messages via literally true communications.
Furthermore, Grice' s theory will help us to understand that each propositional state-
ment we make is understood both as a description of the world and also as a
description of our own mental states, so that every insincere statement is also
factually misleading. Later on, the development of a careful understanding of the
nature of implied meanings will be important as we try to understand the difference
between implied meanings, on the one hand, and the larger class of inferences that
can be drawn from all speech, on the other.

Finally, I will introduce some of the important work of Alvin Goldman in social
veritistic epistemology, which will help us assess the harms and benefits of false,
insincere, and misleading statements through an understanding of when argumenta-
tion between proponents of competing beliefs will be likely to lead to an increase
in our social knowledge. When combined with the understandings developed above
regarding the nature of false, insincere, and misleading speech, Goldman's work will
help us see that, in most of the situations to which the First Amendment applies,
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false but sincerely-believed speech will generally cause more benefits than harm,
because it will provoke an argumentative discourse that will yield more increase in
our knowledge than would have occurred if the false statement had never been
uttered. Goldman's work will also help us understand why these benefits do not
extend to statements that are insincere.

A. Falsity and Insincerity Defined

To begin, it will be useful to specify with more clarity what is meant by the
concepts of truth, falsity, sincerity, and insincerity. For the purposes of this analy-
sis, I will define truth broadly as a relation of correspondence between a statement
and the world. A statement is "true," according to this definition, when it
corresponds with facts, and it is false when it fails to do so. This is known as the
correspondence theory of truth, and it represents the dominant strand of epistemic
thought on the subject.' 20

Obviously specifying exactly what the "correspondence" relation involves can
be a tricky proposition; sentences and events in the world do not admit of any
obvious isomorphism.' 2' But a simple way to approach the question of correspon-
dence is to note that those sentences we view as propositional-those sentences that
can be either true or false-are those that seem to be trying to describe reality. In
other words, such sentences make reference to an event or object that exists in the
world and then attempt to classify or describe it. 22

A simple theory of truth-as-correspondence posits that when a sentence both
purports to describe something about the world, and succeeds in doing so, it is called
a true statement. 23 When a sentence purports to describe reality but fails to do so,

120 See GOLDMAN, supra note 11, at 42 (describing correspondence theory as being "the
most natural and popular account of truth-acknowledged to be such even by its critics"); id.
at 59-68 (setting forth one version of the correspondence theory). For other accounts of the
correspondence theory, see J.L. AUSTIN, Truth, in PHILOSOPHICAL PAPERS 85, 89 (1961);
BERTRAND RUSSELL, Truth and Falsehood, in THE PROBLEMS OFPHILOSOPHY 128-29 (1997).

121 See, e.g., GOLDMAN, supra note 11, at 61-63 (describing some of the difficulties
implicit in simplistic accounts of the correspondence relation).

122 See AUSTIN, supra note 120, at 89-90. I shall use the language of statements
throughout this Section, although the view I establish works equally well as an analysis of
what it means for belief to be true. Similarly, I shall assume, for the purposes of this
discussion, that statements are successful, in that they actually communicate what a speaker
intends to convey. In other words, the term "sincerity" is employed in this Article to describe
a feature of utterances, rather than to describe a speaker's intent to speak truthfully or falsely.
Cf. Micah Schwartzman, The Principle of Judicial Sincerity, 94 VA. L. REv. (forthcoming
2008) (defining sincerity as a correspondence between what a speaker believes and what a
speaker intends to convey).

123 See GOLDMAN, supra note 11, at 59--60.
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it is called a false statement. 124 When a sentence does not purport to describe reality
at all, we call it non-assertive, and say that it lacks truth-value entirely. 125

The concept of sincerity is closely related to the concept of truth; however,
rather than depending upon a correspondence between statements and external
reality, sincerity concerns the correspondence between what a speaker believes and
what he says. In other words, a statement is sincerely made when it accurately rep-
resents a speaker's belief state concerning the subject matter of the statement. 126 By
contrast, when a statement does not accurately represent the speaker's belief state
with regard to what is being spoken of, it is an insincere statement.

Although we often speak as if belief were a binary state, the reality is more
complicated. At a minimum, there are three meaningful belief states I can have with
respect to what I say: belief (where I think that my statement is true), disbelief
(where I think my statement is false), and suspension of belief (where I do not know
whether my statement is true or false, usually because I lack evidence). 127 And
having gone this far, we can easily go further and realize that there is in fact a
continuum of belief states, representing incremental increases or decreases in our
confidence regarding certain facts about the world.

However, our linguistic capacity is limited, and we usually do not say things
like "I believe it is raining outside to a degree of probability of .785." Nevertheless,
the concept of sincerity still has value. We can get a fair idea of how strongly
someone believes something through ordinary linguistic choices-like the difference
between "I'm not sure," "I think so," and "I'm positive." We can also describe as
insincere those statements that assert or imply a degree of belief regarding a state-
ment that the speaker does not actually hold.

Thus, to say that speech is false is to say that it does not accurately describe the
world; to say that it is insincere is to say that it does not correspond with a speaker's
belief state. Any statement may be either true or false, sincere or insincere in any
combination, 128 as follows:

True False
Sincere Truly-Believed Statements Honest Errors
Insincere Accidentally Correct Lies Deliberate Falsehoods

124 See id. at 60.
125 See id.
126 Cf. GREENAWALT, supra note 97, at 131 (describing insincerity as saying what one

does not believe, irrespective of its truth or falsity).
127 See GOLDMAN, supra note 11, at 88.
128 See GREENAWALT, supra note 97, at 131; see also Frederick Schauer & Richard

Zeckhauser, Paltering 5-6 (Kennedy School of Gov't, Working Paper No. RWP07-006
2007), available at http://ssm.con/abstract=832634 (discussing the category of unintentional
misstatements).
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B. Understanding Misleading Speech: Implicative Meanings

The sketch above of true statements as those that are descriptively successful
begs an important question: how do we know what it is that a given statement is
describing? Although this might seem a silly question (after all, we can all
understand each other when we converse), it is in fact a very important one. People
use language in many ways other than the strictly literal, making use of devices such
as tone, metaphor, and implication to convey information not necessarily present in
the literal meaning of a sentence's words and grammatical structure. A theory of
false speech that could not process usages other than the literal would be hobbled
and unable to interact with actual linguistic practices. Thus, this Section will briefly
sketch out an account of the meaning of our statements, with special attention
devoted to the complicated phenomenon of implicature.

Misleading speech is speech that is not literally false or deceptive but is used to
convey things that are either untrue or which the speaker does not believe. People
can deceive each other using far more subtle techniques than the outright lie, and
this type of deception can include the conveyance of messages through other means
than the literal meaning of speech. 129

We encounter this sort of deception all the time. For instance, it can be seen in
the selective suppression of unfavorable facts so as to give a false impression.
Suppose that the CEO of an automotive company is asked if he believes the 2007
Herculon is dangerous. He replies by saying, "How dare you suggest such a thing?
Consumer Reports gave the Herculon a perfect safety rating." Even if literally true,
such a statement could be deceptive and misleading if the CEO knew that Consumer
Reports had been reviewing the 2006 Herculon and that the 2007 model had
performed significantly worse than the 2006 in safety testing. 3

Another example would be the use of selectively unimpressive information
regarding a candidate for a job recommendation. If a teacher wished to send a false
message that a student was a poor candidate for a particular job, he could do so
without uttering any false statements. Instead, he could simply focus his praise on
the candidate's diligence, punctuality, and penmanship, using the selective omissions

29 See WILLIAM G. LYCAN, PHILOSOPHY OF LANGUAGE: A CONTEMPORARY

INTRODUCTION 189-90 (2000); cf. LUDWIG WrrrGENSTEIN, PHILOSOPHICALINVESTIGAIONS
§ 23 (3d ed. 1958) ("There are... countless different kinds of use of what we call 'symbols,'
'words,' [and] 'sentences.' And this multiplicity is not something fixed, given once for all;
but new types of language, new language-games, as we may say, come into existence, and
others become obsolete and get forgotten.").

130 See H.P. Grice, Logic and Conversation, in THE PHILOSOPHY OF LANGUAGE 165,
170-71 (A.P. Martinich ed., 4th ed. 2001) (suggesting that if someone is asked where a
filling station is and responds with the location of a garage, without disclosing that it is
closed or out of gasoline, such a response would surreptitiously violate a conversational
maxim and thus be misleading).
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of relevant information to send a message that the student was in fact
underwhelming. 3 ' Because the teacher could use such tactics regardless of whether
the student in question was actually underwhelming, the tactic could generate either
a truthful implication or a misleading one.

An important tool in our attempt to analyze the harm of these misleading
statements will be Paul Grice' s theory of implicatures. An implicature is a message
conveyed by other than the literal meaning of language; Grice attempted to describe
the way in which we signal that we are using language in non-literal ways and
understand when others have done so.13 2 Grice began his project by noting that there
were some implicatures that were easy to understand. What Grice calls "conven-
tional implicatures" share a common feature, in that they all involve the use of
predefined language conventions to generate their implicative force. 133 Thus, when
we say, "Bob is a lawyer, but he's a nice guy, really," the word "but" creates the
implication that this case is atypical, and lawyers in general are not nice." A
number of other words have this subtle but apparent ability to imply meanings
beyond those literally conveyed in the sentence.35

Grice's more important contribution was his development of the concept of
conversational implicatures. Conversational implicatures convey meanings outside
the literal, but they differ from conventional implicatures because they do not rely
on the use of words or grammatical forms with the preexisting conventional power
to convey implicative meaning.'36 Rather, conversational implicatures arise solely
from a combination of the context in which a statement is made and its form. For
instance, when I respond to a query about Bob's lawyering skills by asserting that
he is good at ping-pong, there are no conventional devices that I use to imply that
Bob's lawyering is subpar; rather, the implication flows from the context (the
question I was asked) and my choice of response-to talk about ping-pong, not trial
advocacy skills.

According to Grice, the method by which we communicate such messages relies
on the social conventions that underlie conversational exchanges.137 Grice attempted
to catalogue these rules and use them to explain the concept of implicatures. In his

131 Id. at 171; see also LYCAN, supra note 129, at 189-90 (providing the example of one
philosopher being asked whether Smedley was a good philosopher and replying instead that
Smedley was good at ping-pong).

132 See Grice, supra note 130, at 165-75.
133 Id. at 166-67.
134 Id.
' For instance, "although" can impose a contrasting implication; "too" or "either" can

imply similarity; "therefore" or "thus" can imply causation. See LYCAN, supra note 129, at 188.
Similarly, we use certain standardized sentence structure to carry conventional implications, as
when we ask, '"an you do something?" when we mean, "Please do something."

136 Grice, supra note 130, at 167.
137 Id.
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