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TEMPEST IN AN EMPTY TEAPOT

of legislators. To begin with, if the Clause demands a mix of
legislators, we fail to see why it demands only a partisan political
mix. Why would the Equal Protection Clause's broad terms not
equally require that a state legislature must be composed of
legislators who reflect a state's mix of females, veterans, pacifists,
gun owners, vegetarians, Hindus, and atheists? Indeed, why would
a Constitution that never mentions political parties, much less
Republicans, Democrats, and Libertarians, grant special status to
partisan identity? It is not as if people have a unique attachment to
their party affiliation.69 Many people are not even members of a
political party, despite the ease with which one can join them.
Moreover, even the most steadfast partisans have deeper attach-
ments to other issues, causes, and interests.° Many people are far
more wedded to their political ideology, their religious identity, or
their ethical concerns than to their political parties.7'

Consider the union member more loyal to her union than any
political party. This devoted unionist may note that although union
members form 30 percent of a state's populace, only 3 percent of the
legislators are union members. On the other hand, capitalists might
form 10 percent of the state's population, but form 30 percent of the
legislature.7 ' Do we have an unconstitutional capitalist gerryman-
der in this case? Is this a clear case of unconstitutional labor vote
dilution? If not, why must the union member's complaint take a
back seat to the Republican voter's complaint about a Democrat
gerrymander? We see no constitutional warrant for being more
solicitous of the Republican voter's complaint.

69. We do not deny the importance of political parties, either to the workings of the
American political system or to the electoral decisions of American voters. But the fact that
many voters rank political party above issues and personalities does not make political party
representation the bellwether of electoral fairness, much less constitutionality.

70. See THE PEW RESEARCH CENTER, DEMOCRATS GAIN EDGE IN PARTY IDENTIFICATION
2 (2004), available at http://people-press.org/commentary/pdf/95.pdf (showing that over a 15-
year period, almost 40 percent of people do not strongly affiliate with a party).

71. See Exit Polls, supra note 67 (showing that party identity does not trump all other
considerations in voting).

72. We might expect that capitalists are overrepresented in an era where campaign
contributions to candidates are regulated but self-financed campaign expenditures are not.
See Buckley v. Valeo, 424 U.S. 1, 12-59 (1976) (striking down limits on self-financed political
campaigns while upholding limits on contributions to political campaigns).
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The upshot is that if the Constitution is best read as requiring an
ideal mix of partisans in the legislature, it must likewise be read as
requiring that legislators generally reflect all sorts of relevant and
significant divisions in society. Needless to say, such a constitu-
tional rule makes districting an impossible task, for the district
line-drawers must somehow predict likely electoral outcomes across
hundreds, if not thousands, of variables.

We believe the Equal Protection Clause enshrines no ideal mix
of legislators. A carnivore gerrymander is wholly constitutional de-
spite the resulting under-representation of vegetarians. And what
is true for vegetarians and labor is true for Democrats and Republi-
cans. The Constitution does not provide any special succor for the
representational complaints of voters who strongly identify with a
political party.

Perhaps the critics of partisan gerrymanders might respond that
although legislators consciously try to generate a partisan mix of
legislators that departs from a state's partisan ratios, legislators
pay no attention to many of the other attributes of the electorate
and populace. When drawing districts, at least legislators are not
seeking to disfavor union members or gun owners. Partisan
legislators clearly are trying to disadvantage the members of the
opposition party, however.

We suppose this is true. We do not know of any evidence that
gerrymandering legislators seek to disadvantage evangelicals,
males, or pacifists. But we do not see why this matters. Once again,
the dilution claim is an argument that must be made in reference
to some ideal or ideal range. Our point is that when it comes to the
composition of a legislature, no such constitutional ideal exists. And
if there is no ideal baseline, there can be no unconstitutional
dilution, even if all agree that some or all legislators are intent on
"diluting" the votes of Republicans or Green Party members.73

73. Even if we were willing to accept that there is such an ideal, there is no reason to
think that legislative intent would matter. If a randomly generated districting plan resulted
in a legislature composed of 60 percent Republicans and 40 percent Democrats in a state
evenly divided between the two parties, the districting plan would have diluted the votes of
Democrats precisely because it departs from the implicit ideal. More precisely, it has diluted
Democratic votes no less than a scheme consciously drawn to achieve the same 60/40 split
in seats. Legislative intent cannot matter where the claim is a departure from some ideal.
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Another embarrassment arising from the idea that the
Constitution envisions some ideal mix of legislators is that the
same districting scheme can be unconstitutional in one year and
constitutional the next. For instance, suppose in the first election
after a redistricting, a state's legislature fails to reflect the proper
mix of Democrats and Republicans, but in the second election, many
voters are moved by some issues unforeseen in the previous year
and overcome the gerrymander. As a result, the voters produce a
mix of legislators that reflects the ideal mix that the Constitution
supposedly mandates. The districting plan would now seem to be
constitutional, whereas before it was unconstitutional. And if, while
litigation challenging the districting plan is pending, the voters in
the third round of elections depart from the ideal mix of legislators,
the districting plan is once again unconstitutional.74

This hypothetical underscores the oddity of the claim that
although the Constitution requires an ideal mix of legislators, it
never directly requires that mix but instead requires that voters in
legislative districts indirectly generate the ideal composition
through their votes. If the Constitution really sought to ensure that
a state legislature roughly reflected a state's partisan divide,
however measured, it would cede far less electoral flexibility to the
states. It would instead directly require that state legislatures
reflect a particular partisan composition. For instance, seats might
be allocated by party. For a state with a 100 legislators and a
partisan split of 60 percent Republicans and 40 percent Democrats,
the Constitution itself could have mandated that about 60 seats be
reserved for Republicans and about 40 seats for Democrats. This
scheme of reserved seats would ensure that statewide vote dilution
was impossible. Thus, if the Constitution really requires that each
state's legislature roughly mirror that state's partisan divide, it

74. The problem with departures from an ideal baseline can be ameliorated by
envisioning an ideal baseline and then allowing minor deviations from the baseline. For
instance, although the ideal might require 45 Democrats in the legislature, maybe plans that
generate 40 to 50 Democrats would be acceptable as well. Permitting some deviations is an
attractive idea, but we question what in the Constitution would permit such deviations. If
equal protection requires 45 Democrats, why should 40 Democrats be permissible? In any
event, allowing deviations still leaves open the possibility that sometimes the answer to the
question whether some districting plan violates the Equal Protection Clause will change from
year to year.

20081



WILLIAM AND MARY LAW REVIEW

does so by a most inefficient and indirect means-that is, through
the drawing of district lines, leaving voters free to vote for candi-
dates of the other party and defy the representational divide that
the Equal Protection Clause supposedly mandates.

Relatedly, the complaints laid at the doorsteps of district line-
drawers are better laid elsewhere. The legislators who draw dis-
tricts can only influence electoral outcomes. They cannot actually
choose who will serve in the legislature. Only the voters can do that.
If the voters elect legislators who depart from the ideal mix, the
voters are the ones to be blamed, notwithstanding the obvious
collective action problem. Under the theory that reads the Constitu-
tion as requiring an ideal mix of legislators, these voters have
violated the Constitution no less than state voters, voting in a state
initiative, might violate the Constitution by enacting curbs on
political speech. Although the voters might have thought (with
much justification) that they had the freedom to vote for whomever
they wished, they were mistaken-at least if we accept the premise
that the Constitution requires an ideal mix of partisans in the state
legislature. As strange as this may sound, the voters who march
into court claiming that legislators have diluted their votes should
be suing their fellow voters for failing to elect the particular mix of
legislators that the plaintiff-voters believe they have a constitu-
tional right to demand.

Finally, if the statewide dilution claim has merit in the context
of partisan affiliation, we have to face up to the fact that every
single current districting scheme amounts to an unconstitutional
partisan gerrymander. Every state has citizens who are members
of so-called "fringe parties," such as the Reform Party, the Green
Party, the Libertarian Party,7" and so on. Moreover, every state has
citizens who vote for candidates of these parties. Yet legislatures
typically lack legislators from these parties.76 Why is not every
redistricting plan unconstitutional that results in the exclusion of
fringe party legislators because of the obvious vote dilution of fringe

75. See, e.g., Libertarian National Committee, Frequently asked questions about the
Libertarian Party, available at http://www.lp.org/faq (last visited Sept. 24, 2008) (noting that
although the Libertarian Party is active in all 50 states, it only has some 200,000 registered
voters).

76. Id. (admitting that the Libertarian Party is more successful at the local level rather
than the national level of politics).
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party voters? Put another way, why is some form of proportional
representation system, calibrated to reflect actual party support
statewide (however measured), not constitutionally required by the
dilution metaphor?

Moreover, some states have high numbers of independent voters,
that is, registered voters who choose not to be affiliated with any
party. For instance, a recent New Hampshire study found that
almost 45 percent of its voters were independents.77 Nationwide,
some 30 percent of voters identify themselves as independents.78

Yet independent legislators are a rarity. In New Hampshire's case,
it has but one independent legislator in its House79 despite having
the third-largest legislative body in the world.8" Nationwide, there
are a total of 70 independents out of more 7,000 state legislators.8

Independent voters have perhaps the strongest dilution claim of all
and should be able to overturn every single districting plan in
America, at least if we take seriously the idea that the Constitution
prohibits statewide dilution of votes as measured by the affiliations
of voters. 2

77. Brian C. Mooney, Big Growth in Independents Among New Hampshire Electorate,
BOSTON GLOBE, Dec. 25, 2007, at 26A, available at http://www.boston.com/news/nation/
articles/2007/12/25/big-.growthinjindependents continuesamong_new_hampshire_elect
orate/.

78. Dan Balz & Jon Cohen, A Political Force with Many Philosophies: Survey of
Independents, Who Could Be Key in 2008, Finds Attitudes from Partisan to Apathetic, WASH.
POST, July 1, 2007, at Al.

79. See New Hampshire House Roster, available at http://www.gencourt.state.nh.us/
downloadsfMembers(Excel%202003).xls (listing Brenda Ferland as the sole independent).

80. See Gregory Rodriquez, New Hampshire's Missing Yankees, L.A. TIMES, Dec. 17,2007,
at A19, available at http://www.latimes.com/news/opinion/commentary/la-oe-rodriguez
17decl7,0,1821391.column?col=la-opinion-rightrail.

81. See 2008PARTISAN COMPOSITION OFSTATE LEGISLATURES (2008), http://www.ncsl.org
statevote/partycomptable2008.htm.

82. We admit that unaffiliated voters will not necessarily vote for unaffiliated,
independent candidates. They may choose to vote for candidates affiliated with parties. Still,
the system we have clearly has the effect of suppressing vote totals for third party and
independent candidates. The prevailing "first past the post election rule," which provides that
the candidate with the most votes wins, leads people to favor candidates from the two
established parties at the expense of other candidates. See DONALD GREEN ETAL., PARTISAN
HEARTS AND MINDS 224 (2002).

In any event, those who find gerrymanders constitutionally troublesome are precisely
those who assume that party affiliation is the most important predictor of voting behavior,
because such scholars and judges suppose that a district stacked with Democrats inevitably
will produce a Democratic legislator. The very existence of unaffiliated voters who choose to
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Our reading of the Constitution is not susceptible to these
criticisms. We read the Constitution as neither directly nor
indirectly mandating that state legislatures and congressional
delegations reflect a state's partisan divide. When legislators try to
stack the deck in favor of their party, they do not violate the
Constitution. Likewise, voters have not violated the Constitution
when, even in the face of a districting scheme consciously designed
to preclude statewide dilution, they elect a "disproportionate"
number of Republican or Democratic candidates. Because the
Constitution contains no ideal outcome or range for the distribution
of seats across parties,s3 voters may vote for whomever they want
without fear of transgressing the Constitution.

b. Difficulties with the Concept of District Vote Dilution

District vote dilution-when votes are said to be diluted in one or
more districts-may not seem at all like a sound basis for a valid
complaint. Indeed, the complaint may seem downright obtuse. After
all, why would a rational voter care if her vote is diluted within a
district so long as such dilution enables or furthers the dominance
of the voter's party in the rest of the state? Does not party control
of the legislature (or the congressional delegation) matter above all
else?

This point of view glosses over the tradeoffs inherent in dis-
tricting and assumes preferences that are hardly obvious. In the
racial gerrymandering cases, African Americans have brought suit,
arguing that more African Americans ought to have been pooled
together in particular districts to enable the election of more
African American legislators.' These voters hold this preference
even though the predictable consequence of the creation of such
majority-minority districts is to make more districts lean Republi-

support candidates affiliated with parties supports our claim that voters within districts
decide who will win. The party affiliation of voters does not necessarily determine whom
voters will vote for and elect. See supra note 67.

83. With respect to composition of state legislatures, the Constitution only requires a
"republican form of government." See U.S. CONST. art. IV, § 4. State governments may satisfy
this requirement irrespective of whether their legislative districts are gerrymandered. See
infra Part II.B.

84. See, e.g., Dunn v. Oklahoma, 343 F. Supp. 320 (W.D. Okla. 1972) (per curiam).
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can and thereby potentially weaken the power of the party with
which most African Americans identify, the Democrats. Although
this preference may strike some as odd, it is a real preference that
many voters hold, and it is hardly irrational.

Similarly, we believe that some voters will prefer not to have
their vote diluted within their district merely to secure the chance
that their allies in other districts will be able to vote more like-
minded partisans to the legislature. Voters who oppose district
vote dilution within their district may wish to keep like-minded
partisans energized within their district, something that may be
difficult or impossible if district vote dilution makes it unlikely that
their party will ever win elections within the district. Or voters
opposed to district vote dilution may hope for the day when a small
change in vote totals within districts across the state causes the
legislative majority to flip from one party to another. Finally, there
is something undoubtedly appealing about being represented by
someone who shares your political preferences, even if it means
that fewer like-minded individuals from other districts will be
members of the legislature. Our simple point is that it is hardly
obvious that voters, given the choice, would gladly suffer district
vote dilution as a means of securing possible party advantage
elsewhere. Voters aggrieved by district vote dilution are not
dimwits unable to appreciate the "big picture."

Although we defend the rationality of those who might complain
about district vote dilution, their underlying constitutional claims,
like the claims of statewide dilution, have no sound constitutional
foundation. To begin with, the Constitution does not prescribe in
detail the conduct of federal elections, much less require the use
of districts. Although the Constitution requires that states hold
elections to select their Representatives in the House, 5 it never
specifies how voters are to elect their Representatives. States have
traditionally divided up their populations into districts, and
building upon this tradition, there is a federal statute requiring the
use of single-member districts for the election of members of the

85. U.S. CONST. art. I, § 4, cl. 1 ("The Times, Places and Manner of holding Elections for

Senators and Representatives, shall be prescribed in each State by the Legislature thereof
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House.86 But so far as the Constitution is concerned, states might
choose alternative election methods. A state legislature could
decide that its people will elect its House delegation through a
statewide at-large vote. For instance, Connecticut, which has five
representatives in the House, might plausibly choose to elect its
House members on a statewide vote rather than having five
separate congressional districts. In particular, if Connecticut gives
its voters five votes each and permits them to vote for each
candidate only once, the resulting mix of legislators is unlikely to
reflect that state's partisan divide. Indeed, if Connecticut elected
all of its representatives on a statewide basis using the system
described above, all five of its representatives might well be
Democrats because Connecticut is a relatively strong "blue" state.8"

Likewise, the Constitution does not detail how state legislators
must be chosen. The Guarantee Clause certainly requires that
these legislators be elected-we doubt that any state could have
a hereditary chamber that paralleled the House of Lords.88

Notwithstanding the Guarantee Clause, a state could decide to have
districts or not, no matter how many legislators might populate its
legislature.89 If a state decided not to have districts, its legislators
would be elected on a statewide basis.90

If the Constitution does not require legislative districts of any
sort, we think it unlikely that it mandates rather specific and
controversial rules about any districts that a state might choose to

86. 2 U.S.C. § 2c (Supp. III 1967).
87. Of registered voters in Connecticut in 2004, 33.7 percent were registered Democrats

and 22.0 percent were registered Republicans. See Party Enrollment in Connecticut,
http://www.sots.ct.gov/sots/LIB/sots/ElectionServices/ElectionResults/statistics/enrolhst.pdf.
In the 2004 presidential election, Kerry received 54.31 percent of the vote and Bush received
43.95 percent. FEDERAL ELECTION COMMISSION, FEDERAL ELECTIONS 2004 at 28,
http://www.fec.gov/pubrec/fe2004/federalelections2OO4.pdf.

88. The bar against granting titles of nobility might suggest the same conclusion. U.S.
CONST. art. I, § 9, cl. 8 ("No Title of Nobility shall be granted by the United States.').

89. The only time the Constitution speaks of districts is in the Sixth Amendment, when
it requires that individuals be tried for crimes in the district in which the crime occurred.
U.S. CONST. amend. VI ("In all criminal prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an impartial jury of the State and district wherein the crime shall
have been committed, which district shall have been previously ascertained by law...."). This
use of "district" refers to the expected division of the United States into numerous judicial
districts and carries no implication that there must be "districts" for purposes of elections.

90. Id.

[Vol. 50:001
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create. In particular, we doubt that every district must mirror a
state's partisan divide, lest all districts dilute the vote of certain
partisan voters.

If we are wrong and the Constitution somehow does prohibit
district vote dilution, the prohibition has a few interesting implica-
tions. One oddity with the district dilution claim is that even those
voters who dominate a district will have a vote dilution claim. If a
state has a 65/35 partisan divide, but a certain district only has a
55/45 partisan divide, it seems quite clear that certain votes have
been diluted under the district dilution conception. Why would
voters within the district be concerned about this sort of district
dilution? Because informed voters know that they have party
comrades who may, on occasion, vote for candidates of the other
party. A district divided 55/45 occasionally may elect a member of
the minority party. If the district actually reflected the larger
statewide partisan divide (65/35), this possibility becomes more
remote.

We alluded to another interesting implication at the outset.
Partisans who, on many accounts, might be thought to benefit in
some way from a legislature dominated by legislators of their party
may have a valid dilution claim." For instance, in a state that is
divided evenly between Democrats and Republicans, the Democrats
who happen to control the legislature might craft a districting plan
designed to generate a 55/45 split in the legislature. For this to
occur, however, some Democrats will be stranded in districts where
the Republicans have an overwhelming majority. These Democrats,
even though they perhaps benefit from a legislature dominated by
Democrats, may utterly despise their isolation in a Republican-
dominated district. They therefore have a valid district dilution
claim, for within their district, their votes have been diluted, at
least as compared to the statewide averages.

c. Voters Favoring Vote Dilution

If we step back from the minutiae of either dilution claim, there
is another more devastating argument against the notion that

91. Id.
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partisan gerrymanders unconstitutionally dilute votes. Like the
critics of gerrymanders, we have assumed that the "victims" of vote
dilution will uniformly oppose the gerrymander. But this is hardly
obvious. Risk-averse Democrats may embrace a Republican gerry-
mander that all but guarantees that certain seats will have safe
Democratic constituencies. They may be willing to trade off the
greater possibility of securing a Democratic legislative majority in
favor of the certainty of many completely safe Democratic seats.
Why? Because a district plan that leaves open the possibility of a
Democratic majority also makes possible a complete Republican
rout.

Of course, there are real examples of this phenomenon. Some
Democrats favor Republican gerrymanders that increase the
likelihood that African American legislators will be elected, even at
the cost of a legislature dominated by Republican legislators. Such
a result would "dilute" the votes of Democrats (including African
American Democrats) on a statewide basis. This raises the inevita-
ble question: Is a districting plan designed to maximize the number
of minority legislators simultaneously (and necessarily) a Republi-
can partisan gerrymander because of its tendency to assist in the
election of Republicans, notwithstanding the fact that a good
number of Democrats, both in the legislature and outside, favor the
gerrymander?

Moreover, other Democrats clearly will prefer to have their votes
"diluted" on a district basis if they foresee that this will increase
the chances of a legislature composed of party comrades. That is to
say, they will prefer to find themselves overwhelmed by a dispro-
portionate number of Republican voters in their districts if that
means that there may be fewer Republican legislators overall.92

Indeed, those voters who allege statewide vote dilution necessarily
are requiring some form of district vote dilution. Put differently,
such voters are requesting the creation of more districts that their
party has a better chance of capturing even though that will mean
that they may find themselves in a district that is disproportion-
ately populated by voters from the other party.

92. Id.
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If some Democrats (and Republicans) will prefer to have their
votes "diluted" as compared against some ideal (whether on a
statewide or district basis), this casts doubt on the idea that vote
dilution of any kind is unconstitutional. We have to suppose that
the Constitution implicitly exalts and constitutionalizes certain
preferences (the possibility of more Democrats at the risk of more
Republicans) over other preferences (the comfort that comes with
certain safe Democrat seats). The preferences of risk-averse
Democrats or Republicans are hardly obtuse, making it hard to
believe that the Constitution implicitly entrenches any set of
controversial preferences related to the composition of districts and
legislatures.

3. Which Form of Vote Dilution Does the Constitution Prohibit?

We have attempted to flesh out what critics mean by vote dilution
in the partisan gerrymandering context. To that end, we have dis-
cussed two possible forms of vote dilution, statewide vote dilution
and district vote dilution. The careful reader has perhaps discerned
that these two conceptions will almost always be in tension with
each other.

If we try to avoid district vote dilution, we may be stuck with
statewide vote dilution. In a state divided 58/42, Democrat to
Republican, drawing districts that reflect this state pattern may
lead to a legislature almost wholly dominated by Democrats.
Likewise, if we try to ensure that the legislature reflects a state's
partisan divide, we will have to construct individual districts that
depart from the statewide average, thus ensuring some district vote
dilution. The only time the conceptions of vote dilution will not be
in tension is if the state is evenly split between the two parties.
Then we might say that every district should be evenly populated
by Democrats and Republicans and that the legislature will likely
-though not certainly-be evenly split as well.

Those who wish to retain the idea of unconstitutional vote
dilution must choose between these two incompatible conceptions.
Each conception of vote dilution is equally plausible in the sense
that one can imagine voters who object to (or favor) one or the other
conception. Furthermore, each conception is equally plausible in the
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constitutional sense, for the Constitution apparently shows no
preference for one or the other. Neither seems more malignant,
more violative of "equal protection," such that it renders the other
type of vote dilution constitutionally irrelevant.

Luckily, we do not have to make any such choice. As noted
earlier, the Constitution has nothing to say about the ideal
composition of legislatures or districts. And if it has nothing to say
about either of these two important subjects, it makes the whole
idea of vote dilution a constitutional non-starter.

Once again, we are not denying that particular constitutions
might define and bar vote dilution. Constitution-makers might
agree that a legislature should mirror, to a certain extent and in
certain ways, a state's populace. If that were the goal, however, a
constitution would just establish reserved seats that would ensure
that the legislature would be composed of legislators who had
whichever traits the constitution-makers deemed important. A
constitution that envisions an ideal mix of legislators but does
not reserve seats that match that ideal always runs the risk that
the voters will not generate the requisite mix, no matter how highly
engineered the districts are. Alternatively, a constitution might
prohibit district vote dilution and require that each district be,
along some dimensions, a microcosm of the state. Again, we think
that constitution-makers who sought this goal would be quite
explicit about imposing this specific and cumbersome requirement,
lest future interpreters fail to discern this required feature of
districting plans.

The idea that certain equipopulous districting schemes dilute
votes is seductive. It seems obvious that when a districting plan
departs from a seemingly natural ideal, that plan necessarily
violates the Constitution. Saying that a districting plan "dilutes"
votes gives it the veneer of a scientific fact. But the Constitution
nowhere mandates either that legislators draw district lines to
ensure some ideal composition of the legislature or that they ensure
that each district mirrors the demography of the state. Although
the metaphor of vote dilution conjures an arresting image of
some natural concentration of legislators or voters that is then
adulterated by conniving and crafty politicians, the Constitution

[Vol. 50:001
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has nothing to say about departures from non-constitutionally
grounded ideals.

B. Partisan Gerrymanders as Anti-Democratic Measures

Although vote dilution has been the principal complaint against
partisan gerrymanders, perhaps the dilution metaphor is not what
the courts and the critics of gerrymandering really find trouble-
some. Indeed, sometimes judges and scholars write as if gerryman-
dering systematically thwarts the will of democratic majorities.
For instance, Judge Michael McConnell argues that the vote
dilution/equal protection rationale against gerrymandering should
be abandoned.93 McConnell locates the harm of gerrymandering in
the Guarantee Clause, which he interprets as a "structural or
institutional guarantee, emphasizing the right of 'the People'-the
majority-to ultimate political authority."94 He advocates repudiat-
ing the nonjusticiability of Guarantee Clause challenges, but only
when a districting scheme prevents "effective majority rule."95

McConnell does not give content to this constraint on districting,
so we have to speculate how and when gerrymandering might
thwart "effective majority rule."96 We suppose that gerrymanders
might prevent majority rule because they permit a minority to
control a legislature and thereby thwart what the majority wishes
to accomplish. In other words, a state does not have a republican
government if the will of the state majority is frustrated at the polls
and in the legislature. If a majority of the state electorate favors
universal health care, the state legislature must enact legislation
that bestows such care. If an electoral majority disfavors welfare
payments, the legislature must repeal any and all welfare statutes.
Similarly, when the majority opposes farm subsidies, the legislature
should not enact them; and when the majority favors more educa-
tion spending, the state legislature should not cut such spending.

Once again, this complaint rests on an ideal: the will of a state's
majority should prevail, and minority viewpoints should never find

93. McConnell, supra note 45, at 106-07.
94. Id. at 107.
95. Id. at 114.
96. Id.
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their way into law. When the majority does not prevail, or more
charitably, does not prevail often enough, the legislature has
been gerrymandered. Here, the partisan makeup of the legislature
does not matter. So long as the majority sentiment triumphs all
or most of the time, that is all that matters. Moreover, although
we might imagine that most gerrymanders are intended, it is
possible-indeed, as we shall argue, inevitable-for someone to
devise a districting plan that unintentionally thwarts majorities. If
this happens, the districting plan is unconstitutional regardless of
the legislative intent.

Although "majority rule" with respect to each possible item on the
legislative agenda is perhaps a normatively attractive principle, it
is hopelessly utopian. In the real world, where people are diverse
and preferences are quite complex, there is no districting scheme
that will ensure that majorities always triumph and that minority
viewpoints always lose. And if there is no districting scheme that
will always ensure the triumph of majority preferences, then we
ought to conclude that the Constitution does not require that which
is impossible.

Start with an assumption that a majority of voters within a
jurisdiction agree on all aspects of a legislative program and on all
other relevant qualities of their representatives. Under such
circumstances, it might make a good deal of sense to demand that
any districting plan result in the election of legislators who will
enact the majority agenda and possess the other characteristics
deemed relevant by the majority. If it is possible for the majority
always to prevail, maybe we should have a constitutional rule that
requires that the majority always triumph.

Now let us move from this unreal world, in which an unchanging
majority of voters agree on everything relevant, to the real world in
which majorities shift depending upon the issue or personality
under consideration and almost no issue is two-dimensional. In this
real world, the concept of anti-democratic districting becomes
rather indeterminate. Given only two constraints-that all votes
should be given the same weight and that the majority should
win-we no longer can determine what legislative program should
be enacted and what representatives should be elected. If we cannot
determine which personalities and programs "the majority" would

[Vol. 50:001



TEMPEST IN AN EMPTY TEAPOT

choose, we cannot determine which districting schemes are more
undemocratic than others.

Arrow's theorem reveals why it is impossible to find a cohesive
majority on all issues.97 Professor Kenneth Arrow proved that
democratic procedures for determining policy cannot avoid the
possibility of intransitive ordinal rankings of voters' preferences.
For example, when the policy choices are A, B, and C, and the
voters are V1, V2, and V3, it is possible for V, and V2 to favor A over
B; it is possible for V2 and V3 to favor B over C; and it is possible for
V, and V3 to favor C over A.98 In such a situation, majority rule
produces indeterminate results.9 Every policy a majority favors can
be trumped by another policy favored by a different majority in an
endless cycle. Unless restrictions are placed on voting agendas,
some votes are given extra weight, or some other controversial
constraints are placed on the voters, this possibility of endless
cycling is unavoidable.0 °

Given reasonable assumptions about preferences, Arrow's
problem is inevitable in a plebiscitary democracy. Consider just one
aspect of defense policy, which is just one aspect of the entire
legislative agenda: the war in Iraq. Don favors immediate with-
drawal; Dana favors withdrawal according to a timetable; Dean
favors the same, unless the situation worsens, in which case he

97. KENNETH J. ARROW, SOCIAL CHOICE AND INDIVIDUALVALUES 2-8 (2d ed. 1963); see also
Thomas Schwartz, Votes, Strategies, and Institutions: An Introduction to the Theory of
Collective Choice, in CONGRESS: STRUCTURE AND POICY 318-45 (Matthew D. McCubbins &
Terry Sullivan eds., 1987).

98. ARROW, supra note 97, at 2-3. The possibility of such cycling of majority preferences,
resulting in their intransitivity, was first noted by Condorcet. Id. at 93.

99. Id. at 3, 51-59. In a direct democracy, Arrow's problem may or may not arise,
depending upon whether the preferences of these different majorities are themselves
intransitive. If, for example, a majority favoring a certain defense policy remains cohesive
and favors that policy above all alternative defense policies, Arrow's problem will not arise
in a direct democracy. On the other hand, if the majority that favors defense policy D1 over
D 2 is noncohesive, and the presence of option D3 produces intransitivity, even direct
democracy will be plagued by Arrow's problem.

100. The conditions Arrow identifies as necessary to ensure the problem are:
nondictatorship (no single voter's preferences dictate the outcome); Pareto efficiency (if all
voters prefer X to Y, Y should not win); universal admissibility (no voters' preferences are
kept off the voters' agenda); independence from irrelevant alternatives (the presence or
absence of an alternative that is itself not preferred should not affect the choice among
remaining alternatives); and transitivity (if voters prefer X to Y and Y to Z, X should be
preferred to Z). See id. at 22-31.
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favors immediate withdrawal; Devi is with Dean, except that if the
situation worsens, she favors calling off the withdrawal; Daoud
thinks the war was a mistake but is against any withdrawal
timetable; Dawn is for the war and wants a surge of troops; Del
favors sticking to the present policy; and so on. Every policy put
before the voters might fail to muster a majority unless the agenda
is restricted. Indeed, even people's second, third, or fourth choices
might fail to muster majorities. Moreover, when one considers the
other policies implicated by just this one aspect of defense policy,
such as whether the war should be financed by debt, by increased
taxes, or by cuts in other programs, determining which policies are
favored by the majority is hopeless. Or, more precisely, the proper
conclusion is that few policies can be said to be favored by the
majority, and surely no set of policies or ranking of such sets can be
said to be favored by the majority. Hence, a majority-favored
legislative agenda does not exist. If there is no majority-favored
legislative agenda, no districting scheme can be accused of thwart-
ing this non-existent agenda.

Now consider the situation in a representative democracy.
Representative democracy is one step removed in terms of majority-
favored policies from a direct democracy. Not only do you have
Arrow's problem within the legislature itself, but representative
democracy also introduces new considerations for the voters that do
not exist in plebiscites: the personal characteristics of candidates
(Is the candidate trustworthy? Is she a vigorous advocate for the
district? Does she appeal to whatever personal traits voters wish to
see in their elected officials?). No matter how the district lines are
drawn, the representatives elected will not enact all the policies
the different majorities favor, nor will they possess all the other
relevant characteristics the different majorities favor. Some policies
and personal qualities will inevitably lose out in any representative
democracy. The question now becomes, which ones should lose?

This is where Arrow's theorem surfaces with a vengeance. If the
different majorities with respect to trade policy, taxation, health
care, and legislator character traits are asked which of these
policies and personalities they would most and least regret to see
defeated in the legislature, Arrow's problem certainly will arise.
The very differences that block the formation of a single majority
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that agrees on everything undoubtedly will block formation of a
stable set of meta-preferences about which majority-favored items
should win and which should lose. Yet if we cannot discover a co-
hesive majority regarding how policies and personalities rank in
importance-for example, that the majority-favored foreign policy
is more important than the majority-favored welfare program or the
majority-favored tax program-we will be unable to determine
which districting scheme a majority would favor. Once again, every
districting arrangement will inevitably thwart some majority-
favored policies.1"'

Basing districting on the policies a direct democracy would
produce presents a further problem. Many voter preferences,
especially those relating to characteristics of representative and not
to general policies, themselves depend upon how voting districts are
drawn."0 2 Thus, if Samantha votes in an ethnically homogenous
district, she might prefer a representative with qualities A, B,
and C, whereas if she is in an ethnically heterogeneous district,
she might prefer a representative with qualities X, Y, and Z-the
qualities most conducive to effectiveness might vary with the
nature of the constituents. Moreover, even if Samantha is in the
majority on the issue of which qualities are preferable in which
districts, she may be in the minority when it comes to choosing
whether her district should in fact be ethnically homogeneous or
heterogeneous. Arrow's problem demonstrates that it is impossible
to have a stable, transitive set of majority preferences. 0 3 And
because Arrow's problem denies us an ideal baseline of stable

101. Daniel Lowenstein asks us the following question: "Why should a proponent of
majority rule have either to say (a) that the majority must prevail on each and every issue,
or (b) shut up?" In a similar vein, he accuses us of holding the view that "if the majority
preferences cannot always be satisfied, then there is no point in trying to satisfy them as
much as possible ...." E-mail from Daniel Lowenstein to Larry Alexander (Jan. 29, 2007).

Lowenstein mischaracterizes our argument. We are not opposed to satisfying majority
preferences as much as possible. Rather, we deny that there is any coherent notion of
satisfying majority preferences "as much as possible." Put another way, all those who favor
satisfying majority preferences as much as possible face the insuperable difficulty of
identifying stable, transitive majority preferences that have yet to be satisfied.

102. See Dean Alfange, Jr., Gerrymandering and the Constitution: Into the Thorns of the
Thicket at Last, 1986 SUP. CT. REV. 175, 224 (Individual legislative elections are often
intensely personal matters, turning not in the slightest degree on which party the voter
wants to control the legislature .... ").

103. See supra notes 98-99 and accompanying text.
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