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MAKING RENEWABLE ENERGY A REALITY-FINDING

WAYS TO SITE WIND POWER FACILITIES

RONALD H. ROSENBERG*

INTRODUCTION AND OVERVIEW

Energy is central to American life affecting nearly all aspects of
contemporary society. Our domestic energy use exceeds that of any other
nation in the world both in terms of total amount and in per capita con-
sumption.1 While most of our petroleum fuels our transportation,2 our
electricity is generated from the fossil fuels coal, natural gas and oil.3

Electricity provides the energy essential for our individual daily living and
various industrial, commercial and institutional activities. As a result,
America's energy economy has emphasized high levels of consumption
and has resulted in a heavy reliance on fossil fuels.4 Estimates of future
electricity use over the next two decades indicate growing consumer

* Professor of Law, Associate Dean for Academic Affairs, and Director, American Legal
Systems (LLM) Graduate Program, William and Mary Law School. The author would
like to thank Mr. Frank Correll '08 who provided excellent research assistance for this
project. Special thanks also go to Mr. Fred Dingledy, Reference Librarian at the Wolf
Library, William & Mary School of Law.
1 In 2005, the top ten world consumers of energy expressed in million tons of oil equivalent
(mtoe) and in percentages of total consumption were: 1) United States-2336 or 22.2%,
2) China-1554 or 14.7%, 3) Russian Federation-679 or 6.4%, 4) Japan-524 or 5%,
5) India-387 or 3.7%, 6) Germany-324 or 3.1%, 7) Canada-317 or 3.0%, 8) France-262
or 2.5%, 9) United Kingdom-227 or 2.2%, and 10) South Korea-224.6 or 2.1%. BRITISH
PETROLEUM, QUANTIFYING ENERGY, BP STATISTICAL REVIEW OF WORLD ENERGY JUNE

2006, at 40 (2006) [hereinafter BP WORLD ENERGY 2006].
2 BUREAU OF TRANSP. STATISTICS, U.S. DEP'T OF TRANSP., POCKET GUIDE TO

TRANSPORTATION 13 (2005), available at http://www.bts.gov/publications/pocket-guide
_totransportation/2005/html/figure_05.html.
'For 2006, American electrical power was generated by coal (49.0%), petroleum (1.6%),
nuclear (19.4%) and natural gas (20%). Renewable sources of electricity, including hydro-
electric, comprised 9.4%. ENERGY INFORMATION ADMIN., U.S. DEP'T OF ENERGY, ELECTRIC
POWER ANNUAL 2006, at 2 (2007), available at http://www.eia.doe.gov/cneaf/electricity/
epa/epa.pdf [hereinafter 2006 ELECTRIC POWER REPORT].
4 See ENERGY INFORMATION ADMIN., U.S. DEP'T OF ENERGY, ANNUAL ENERGY OUTLOOK

2007, at 7 (2007), available at httpJ/www.eia.doe.gov/oiaf/archive/aeo07/pdf/0383(2007)
.pdf (estimating ever-growing consumption of energy).
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demand, anticipating a need for greater supply.5 What will generate this
electricity? Where will this supply come from?

In recent years, as a nation, we have begun to appreciate the signif-
icant political, economic and environmental ramifications of our existing
patterns of energy supply and use. In particular, the costs of our heavy
reliance on coal as the primary source of American electrical generation
has become more clearly understood.' This increased awareness of and
concern about the connection between fossil fuel combustion to the phe-
nomena of global warming has accelerated policy development and raised
popular support for renewable energy alternatives as well as increased
energy conservation.7 Public policy has slowly developed to support a di-
versification in the generation of American electricity, with several strong
incentives being adopted over the last several years. Taking the lead in
this energy policy transition, nearly half of the states have adopted
Renewable Portfolio Standards ("RPS"s), which mandate that increasing
percentages of electricity sold by utilities within each state be produced
from renewable sources including wind, solar, biomass and hydroelectric.'

'In the future, total American energy use is expected to reach 131.16 quadrillion British
thermal units ("Btus") by 2030 from the 2005 total of 100.19 quadrillion Btus. Id. at 14.
American electricity generation also leads the world at 4062 billion kWh in 2005. U.S.
Central Intelligence Agency, The World Fact Book, https'Avww.cia.gov/library/publications/
the-world- factbook/rankorder/2038rank.html (last visited Apr. 1, 2008).
6 See generally U.S. DEPT OF ENERGY, ENERGY TECHNOLOGY CHARACTERIZATIONS
HANDBOOK- ENvIRONMENTAL POLLUTION AND CONTROL FACTORS 55-103 (3d ed. 1983)
(discussing coal technologies).
'See, e.g., News Release, Governor Tim Kaine, Governor Kaine Releases Virginia Energy
Plan (Sept. 12, 2007), available at http'//www.governor.virginia.gov/MediaRelations/News
Releases/viewRelease.cfm?id=49; U.S. Department of Energy, DOE Increases Energy
Efficiency Standards for Residential Furnaces and Boilers, Nov. 19, 2007, http://www
.energy.gov/news/5743.htm; see also Allen E. Smith, The Road to Energy Conservation,
BOSTON GLOBE, Nov. 19, 2007, available at http://www.boston.com/bostonglobe/editorial
_opinionoped/articles/2007/11/19/theroad to energy-conservation.
8The Renewable Portfolio Standard, or "RPS," was first adopted in Iowa and Minnesota
in the 1980s. By now, approximately half of the states have followed their lead. Five addi-
tional states, including Florida, Indiana, Louisiana, Nebraska and Utah, are currently
considering the adoption of some variation of an RPS. An RPS is a legislative requirement
requiring electricity suppliers (utilities) within a specified service area to use renewable
resources to produce a percentage of their electrical supply by a predetermined date.
These programs assure renewable energy producers a guaranteed market for their prod-
uct. Higher production costs are then shifted to the consumers within the jurisdiction
who will pay for the electricity they consume at the resulting "blended" renewable and
non-renewable cost. Some commentators have attributed up to 50% of the growth in
American wind power to the RPS requirements adopted by the states. Ryan H. Wiser,

636 [Vol. 32:635



20081 MAKING RENEWABLE ENERGY A REALITY 637

In addition, federal energy and tax policy has been adopted to encourage
these forms of energy production by granting a production tax credit to
subsidize these forms of electrical generation.9 Viewed comprehensively,
government policy has increasingly emphasized renewable energy, with
wind power emerging as one of the favored alternatives capable of sup-
plying significant amounts of carbon-free electricity.10

Over the past five years the pace of wind power development has
greatly accelerated in the United States, as it has in Europe,"' making
wind power the fastest growing category of renewable energy. 2 This has

Berkeley Lab, Presentation to the Midwestern Wind Policy Institute: State Policy Update:
A Review of Effective Wind Power Incentives 5, 24 (June 15, 2007) [hereinafter Wiser,
RPS Update], available at http://www.ncsl.org/printlenergy/SPRWiserWind07.pdf.
'A statutory Production Tax Credit ('PTC") pays utilities 2 cents for every kilowatt hour
they produce for a 10-year period. This PTC is slated to expire on December 31, 2008.
Attempts were made to include an 8-year extension of the PTC and other renewable energy
subsidies in the Energy Independence and Security Act that was signed by President
Bush in December 17, 2007. This failed to occur and, in addition, Congress did not pass
a federally-mandated RPS. Clyde Rankin, The US Green Gauge, LAWYER, Jan. 21, 2008,
at 34, available at http'//www.thelawyer.com/cgi-bin/item.cgi?id=130859&d=415&h=417
&f=416. Efforts were made to include the PTC extension in the economic stimulus pack-
ages, but that too failed. See Mark Clayton, Wind, Solar Tax Credits to Expire, CHRISTIAN
Sci. MONITOR, Jan. 22, 2008, at 3. The future of the PTC for wind power will depend upon
other legislative vehicles.
" See The White House, Increasing Our Energy Security and Confronting Climate Change,
http://www.whitehouse.gov/infocus/energy/ (last visited Apr. 1, 2008) (stating that "[w]e
must continue changing the way America generates electric power through even greater
use of clean coal technology, solar and wind energy, and clean, safe nuclear power."); see
also NATIONAL ENERGY POLICY, REPORT OF THE NATIONAL ENERGY POLICY DEVELOPMENT
GROUP xiv (2001).
" European wind power achievements have been quite striking. The United Kingdom
has taken a strong pro-renewable power position, embracing the European Union general
target of 20% renewable power by 2020. Recently the European Union has ordered the
United Kingdom to reach 15% renewable by 2020 as a binding target with significant fines
for non-compliance. There are estimates that this could result in the construction of 7,000
new wind turbines as well as the development of wave power sources. David Charter, EU
Targets Could Force Britain to Build Thousands of Wind Turbines, TIMES, Jan. 21, 2008,
at 23. Other nations such as Turkey, possessing lands with excellent wind and solar
potential, have begun to develop these renewable energy technologies to free themselves
from high oil and natural gas prices. See John C.K. Daly, Analysis: Turkey Embraces Wind
Power, UNITED PRESS INT'L., Feb. 1, 2008, available at http://www.upi.com/lnternational
_Security/Energy/Analysis/200802/01]analysis-turkey-embraces wind-power/1822/.
12 See American Wind Energy Association, Wind Power: U.S. Installed Capacity
(Megawatts) 1981-2007, http://www.awea.org/faq/instcap.html (last visited Apr. 1, 2008)
[hereinafter Wind Power: U.S. Installed Capacity].
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occurred as individuals have installed home or farm-sized windmills."3

Schools'4 and local governments have built community-sized plants 5 and
utilities have constructed large, utility-scaled wind farms.16 These develop-
ments have taken place in approximately half of the American states, with
Texas and California leading the way in terms of installed generating capac-
ity.'7 "Wind farms" have the potential to proliferate on privately-owned
and public land in many other states besides Texas and California. 8 Also,

13 To encourage green energy, the National Football League contracted with farmers in

New Mexico to supply a small amount of wind-generated electricity to "produce a 'green'
Super Bowl event in Phoenix." Chelle Delaney, House Wind Farm Helps to Power Super
Bowl, CNJONLINE.COM, Feb. 4,2008, httpJ/www.cnjonline.com/news/energy-25691_article
.htmllturbinesnfl.html.
14 Bill Scanlon, Colorado Turbine to Power City and Schools, ROCKY MOUNTAIN NEWS,
Feb. 1, 2008, available at http://www.rockymountainnews.com/news/2008/feb/Ol/colorado-
turbine-power-city-schools (describing Wray, Colorado school district construction of a
turbine on high school land and providing 20% of city needs and $40,000 to $100,000 in
school revenue).
"5 E.g., Jacob Adelman, Los Angeles Breaks Ground on Wind Farm to Power 56,000
Homes, SAN FRANCISCO CHRON., Jan. 31,2008, available at http://www.sfgate.com/cgi-bin/
article.cgi?f--/n/a/2008/01/3 1/financial/fl74440S48.DTL (describing the City of Los Angeles'
groundbreaking on the 8,000-acre Pine Tree Wind Project in the Tahachapi Mountains
100 miles north of the city for a $425 million 120 MW wind farm). In addition, local
governments around the world have recently taken leadership in the adoption of energy
conservation policies. See Jim Carlton, Nine Cities, Nine Ideas, WALL ST. J., Feb. 11,
2008, at R1.
6 See, e.g., Lee Bergquist, On With the Wind Turbine Farms to be Biggest in Eastern U.S.,

MILWAUKEE J. SENTINEL, Nov. 26, 1998, at 1; Utilities Plan Iowa Project to Store Wind-
generated Power, ASSOCIATED PRESS NEWSWIRES, Mar. 23, 2007.
17 In fact, Dallas and Houston supply 40% and 20% respectively of their energy from
renewable sources including wind power. See Dallas in Top 10 for Green Power, DALLAS
Bus. J., Jan. 31,2008, available at http://www.bizjournals.com/dallas/stories/2008/01/28/
daily29.html?ana=fromrss. The top ten states in terms of year-end installed wind power
capacity in 2006 were Texas, California, Iowa, Minnesota, Washington, Oklahoma, New
Mexico, Oregon, New York, and Kansas. U.S. Department of Energy, Installed U.S. Wind
Capacity, httpJ/www.eere.energy.gov/windandhydm/windpoweringamerica/wind-installed
_capacity.asp (last visited Apr. 1, 2008).
5 Wind power development has begun with onshore projects in the eastern United States.

The Virginia Corporation Commission issued a final order in December 2007 granting
approval, with conditions, of Highland New Wind Development, LLC's request to construct
and operate a wind power generating facility in Highland County, Virginia with up to 20
wind turbines with a total of up to 40 MW of nominal generation capacity. See Application
of Highland New Wind Development, LLC, Case No. PUE-2005-00101 (March 1, 2007),
available at www.scc.virginia.gov. Six proposals have been made to build wind farms on
the Appalachian ridges ofthe state. Recently, a $250 million, 125 MW project application
for Laurel Mountain, West Virginia has been filed with the West Virginia Public Service
Commission. Joe Morris, Wind Farm Proposed Near Elkins, CHARLESTON GAzETrE, Feb. 13,
2008, available at http://wvgazette.com/News/200802130768.
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they may be sited on federal and Tribal lands, and at offshore locations
possessing the necessary wind capacity. With improved technology, ex-
panded transmission access and continued governmental policy and finan-
cial support, wind-generated electricity is likely to be even more prevalent
in the next decade than it is today. Considering the double digit increases
in installed capacity over the last several years and the notable regulatory
approvals in recent cases, it appears that new wind power projects will
be proposed at an increasing rate in the future. 9

While the rapid expansion of wind energy has been recognized as
offering numerous environmental and other benefits, this prospect has not
been met with universal acceptance. Although being promoted as "clean
power" or "green power," wind-generated electricity does have its downside.
In fact, a number of objections have surfaced in opposition to particular
wind farm projects by individuals, local conservation groups as well as
statewide and national environmental organizations.2 ° A notable example
of this phenomena has been the resistance to the Cape Wind offshore
wind farm project proposed for an area off of Cape Cod, Massachusetts. 21

'9 See GLOBAL WIND ENERGY COUNCIL, GLOBAL WIND ENERGY OUTLOOK 2006 REPORT

(2006), available at http://www.gwec.net'index.php?id=65.
20See infra Part II.B. Some national environmental organizations have tentatively taken
accepting positions on wind energy and have supported the expansion of the industry under
certain conditions. See Michelle Nijhuis,Alternative Energy: Selling the Wind, AUDUBON,
SeptJOct. 2006, available at httpJ/audubornagazine.orgfeatures06O9/energy.html (wildlife
organization supporting wind power along with more research on bird/bat impacts, better
project planning and more stringent oversight of project approval); see also Carl Levesque,
For the Birds:Audubon Society Stands Up in Support of Wind Energy, RENEWABLE ENERGY
WORLD.COM, Dec. 14,2006, http'/www.renewableenergyaccess.com/rea/news/story?id=46840.
2 The Cape Wind project proposed the construction of 130 turbines having a blade diameter
of 440 feet that would be placed in the Nantucket Sound five miles from the nearest coast-
line. The project's cost has been estimated at $1 billion with operations to commence by
2011. If constructed, the wind project would provide 75% of the energy needs for Cape Cod
and the nearby islands and offset nearly 1 million tons of carbon dioxide, the principal
global warming gas. Objections to the proposal focused upon the aesthetic impact of the
offshore turbines on Nantucket properties as well as avian effects. Senator Ted Kennedy
and then-Governor Mitt Romney were prominently associated with the opponents who
founded the Alliance to Protect Nantucket Sound. However, in January 2008, the U.S.
Minerals Management Service issued its extensive draft environmental impact state-
ment finding little lasting effects on wildlife, navigation and tourism. This left nine state
and local government approvals before Cape Wind construction could begin. See U.S.
Department of the Interior, Offshore Minerals Management, Alternative Energy: Projects,
Cape Wind Energy Project, www.mms.gov/offshore/RenewableEnergy/CapeWind.htm
(last visited Apr. 1, 2008); see also Beth Daley, Cape Wind Proposal Clears Big Obstacle:
Agency Calls Impact on Environment Minor, BOSTON GLOBE, Jan. 15, 2008, at Al.
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most positive light possible.9 ' With this expert project design and advo-
cacy, wind power applications could engender one of two reactions. The
local land use planning officials could be overwhelmed by sophisticated
applicants and their consultants, leading to quick project approval with
limited analysis and few protective conditions. Alternatively, the local
community could turn against the wind power project, persuaded that
it would harm their community more than it would benefit it. If it took
this approach, the community could use its highly discretionary zoning
authority as a "blocking" power to deny a proposal also without a careful,
fact-based appraisal. Under most states' land use law, local governments
are accorded wide-ranging latitude that is often difficult to challenge in
court due to its discretionary nature.

2. State Variation #2-State/Local Government Hybrid Approach.
Examples: Montana,'99 Washington (Washington Energy
Facility Site Evaluation Council for any renewable energy
facility that chooses to participate in its review process/
otherwise local governments permit),200 New Mexico,2 1

California,0 2 and Wisconsin (Wisconsin Public Service
Commission model wind ordinance for wind facilities
>100 kW). 203

This second approach to wind power siting approval represents
an attitude of "shared responsibility" that provides local governments,
planners and citizens with expert state-level guidance to assist them in
making a more careful assessment of wind facility applications. This
approach is superior to that of State Variation #1 in that it assists rural
localities by providing a structured means of assessing the wind power
developer's siting request.

19 See, e.g., Claudia H. Deutsch, Corporate Sponsorship for a Wind Farm, N.Y. TIMES,

Mar. 18, 2008, available at http://www.nytimes.com/2008/03/18/business/18steel.html
(detailing the rush of corporate money into developing wind farms).
'99 MONT. CODE ANN. §§ 38.5.8001-38.5.8002 (2007).200 WASH REv. CODE ANN. §§ 80.50.010-80.50.904 (West 2007).
201 N.M. STAT. ANN. §§ 62-16-1 et seq. (West 2007) (New Mexico Renewable Energy Act

to approve renewable projects).
202 California Public Utilities Commission, General Order Number 167, Enforcement of

Maintenance and Operation Standards for Electric Generating Facilities, http://docs.cpuc
.ca.gov/published/GENERALORDER/56871.htm (last visited Apr. 1, 2008).
203 WIS. DEPT OF ADMIN., DRAFr MODEL WIND ORDINANCE FOR WISCONSIN (2007), available
at httpJ/www.doa.state.wi.us/docview.asp?docid=2869&locid=5.

2008] 675
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This approach consists of a number of alternatives. First, state
agencies can produce voluntary guidelines, checklists and technical re-
sources for local governments to aid them in their evaluation of siting
wind projects. Second, some states have provided model ordinances for
local governments to apply to wind power project approval requests. °4

Third, some local governments have adopted wind power siting rules
either following state models or individually with the assistance of state
agency personnel.0 ' In addition, they have conducted their analysis of
wind power siting requests with technical assistance from state agency
personnel who have assisted local land use planning officials.0 6

3. State Variation #3-State Agency Siting Process: Mandatory
State Agency Control. Examples: Connecticut (Connecticut
Siting Council for renewable sources >1 MW),2 7 Massachusetts
(Massachusetts Energy Facilities Siting Board for electrical
generating plants >100 MW), 2°8 Oregon (Oregon Energy
Facility Siting Council for wind energy facilities >105 MW),20 9

Vermont (Vermont Public Service Board for all new electrical
generation),210 Maine,21' Virginia (Virginia Corporations
Commission),212 and Minnesota (Minnesota Public Utilities
Commission for facilities >5 MW)2 1 3

In this variation, the authority to consider wind power siting
requests is lodged at the state level of government and not with local gov-
ernments. The permitting responsibility is vested in either a specialized

204 See, e.g., WIS. MODEL WIND ORDINANCE FOR TOwNS/COUNTIEs (2007), available at

http.//www.doa.state.wi.us/docs view2.asp?docid=2869.
205 See, e.g., Anne Marie Ames, Rock County Towns Trying to Tackle the Wind,

JANESVILLE GAZETTE (Wis.), Oct. 13, 2007, available at http://www.gazetteextra.coml
windfarmsrockco101307.asp.
206 See, e.g., id.
207 CONN. GEN. STAT. ANN. §§ 16-50(g)-(ee) (West 2007) (statutes establishing the

Connecticut Siting Council that regulates all electric generators over 1 MW).
20 MASS. GEN. LAws ANN. ch. 30A (West 2007); see also MASS. ENERGY FACILITIES SITING

BD., THE ENERGY FACILITIES SITING HANDBOOK (2007).
209 OR. REV. STAT. ANN. §§ 469.300-469.560 (West 2007).
210 VT. STAT. ANN. tit. 30 § 248 (2007) (requirements for all electrical generation and

transmission facilities).
211 ME. REV. STAT. ANN. tit. 35-A, § 3402-4 (2007).
212 Virginia Corporations Committee, Division of Energy Regulations, http://www.scc

.virginia.gov/pue/guide.aspx (last visited Apr. 1, 2008).
213 MINN. STAT. ANN. § 116C.691-116C.697 (West 2007).

676 [Vol. 32:635
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energy facility siting agency or a general agency of state government.
The state government authority has the final word on whether the project
will or will not be built. The agency would also impose construction and
operating conditions and perhaps maintain permit enforcement responsi-
bility. The agency involved would be state level and would have general
expertise in assessing siting questions from a broader, statewide perspec-
tive. Elevating decisionmaking to a state-level entity removes the siting
issue from the vagaries of local land use practices.

State agencies can formulate a more structured process for con-
sideration of siting approval following a model of decisionmaking having
an information-based assessment, a hearing and a final decision. With
this clear administrative structure, interested parties would have a better
idea of the basis for the decision to approve or disapprove of the siting
proposal. In addition, the state agency would be more likely to have the
institutional competence to assess the project's impacts. Its personnel
would be more likely to have the education and training in general envi-
ronmental impact analysis as well as in the analysis of socioeconomic,
cultural resource and utility engineering considerations. In theory, such
a state agency would be more "objective" in its review and would base its
final decision on an administrative record. The state-level permitting
process could implement an information-gathering and decisional process
that would allow for participation by the affected local government, citizens,
organizations and the applicant.

State administrative law would provide various levels of adminis-
trative appeal and judicial review to the applicant, local government, in-
terest groups and individual citizens following the state agency decision.
This part of the process would be governed by general state administrative
law or by specific state wind siting legislation and could provide for broad
or narrow opportunity for judicial oversight of the siting decision.

IV. DESIGNING THE OPTIMAL WIND POWER SITING PROCESS: PRE-

CONSTRUCTION REVIEW OF WIND POWER PROJECT PROPOSALS

A. Dealing with a High Volume of Future Siting Requests

The prior section shows that multiple approaches have been adopted
around the nation for the assessment and permitting of wind power facil-
ities and that no national model exists.214 Recent data on American wind

214 A few sources of permitting information do exist but often they are dated and do not

suggest an adequate means for dealing with the large, multi-turbine wind facilities being

20081 677
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turbine installations indicate that siting has rapidly accelerated, with a
45% increase in the nation's wind power generating capacity in 2007
alone.215 While proponents of renewable power may trumpet this fact as
an indication of success for clean, non-polluting energy, project opponents
believe just the opposite, feeling that the adoption of wind power is a short-
sighted, "feel-good" action reflecting poor decisionmaking with adverse
consequences. 216 These project opponents often criticize individual project
proposals as inappropriate land use decisions.

Viewing wind power siting as a complex example of land use allo-
cation, public policy must be developed to decide fairly and efficiently where
wind power facilities may be built. Land use power has traditionally been
the province of the local community acting through its governmental zoning
system. In general, zoning has been used to separate incompatible land
use activities and to guide the physical development of the locality. This
important local power has been jealously guarded and defended against
criticisms that these controls work in an unfair, exclusionary fashion, keep-
ing out much-needed land uses.217 With zoning being employed to advance
narrowly defined local preferences, conventional land use practices have
been accused of ignoring regional or statewide concerns.

As a result, it is necessary to design a model wind power siting
process useful for the location of projects that will be proposed in the
future. The main objectives of such a process should be: 1) to provide the
best substantive decision based upon the most concrete and verifiable
data, and 2) to reach the decision while taking into account the concerns
of governments, interested groups and individuals.

proposed currently by developers. See NAT'L WIND COORDINATING COMM., PERMITTING OF
WIND ENERGY FACILITIES: A HANDBOOK 1-4 (2002).2 5 AWEA Press Release, supra note 98.
216 For a representative statement of objections to expanding wind power, see Henry S.F.

Cooper Jr., Op-Ed., Idiot Wind, N.Y. TIMEs, June 3, 2007, available at http'/www.nytimes
.com/2007/06/03/opinionlnyregionopinions/O3WEcooper.html?scp=33&sq=wind
+power&st=nyt (commenting on New York wind power developments). Wind power project
sponsors whose applications are rejected may also believe that the decisionmaking process
is flawed.217 See, e.g., Robert L. Liberty, Abolishing Exclusionary Zoning: A Natural Policy Alliance
for Environmentalists and Affordable Housing Advocates, 30 B.C. ENVTL. AFF. L. REV.
581, 581-82 (2002). Exclusionary zoning prohibits locally undesirable land uses, such as
low-income housing, industrial facilities, landfills and communications towers. These land
uses are clearly necessary and consistent with state and regional needs but are excluded
through the operation of local zoning and other land use controls. Id.

678 [Vol. 32:635
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B. Preliminary Considerations

1. Dividing Regulatory Authority

Initially it would be necessary to determine which wind power
facilities would be subject to the model siting procedure. As the discussion
in Part II mentions, wind turbines come in different sizes and shapes. It
would be possible to maintain zoning control over the location of home- or
ranch-sized wind turbines, and perhaps even community-scaled generating
turbines. These structures could be sited using conventional land use
control authorities and procedures by local government zoning bodies.
Individual home-sized turbines could be regulated under a special or
conditional use zoning format with site-specific impact analysis. Should
problems develop with community acceptance of these limited wind power
proposals, state zoning enabling law could be modified to create a more
receptive legal climate for these renewable power devices.21

2. Selecting a Decisionmaking Body

A "lead" agency of state government should be designated as the
wind power or energy facility siting agency. Elevating the decision to the
state level would lessen local influence over the ultimate siting choice and
would identify wind farm siting decisions as ones bearing on state or re-
gional interests.219 Although the local community's role is relegated to a
subordinate position in this new system, it still can be accommodated in
the process described below. This agency should have the personnel and the
institutional capacity to conduct a high-stakes and highly visible permit-
ting proceeding. It should also be perceived as an "honest broker" without
a clear-cut mandate or desire to fulfill developmental or preservationist

218 See, e.g., Matthew Bruun, Neighbors Voice Wariness Over Plan for Wind Power,

WORCESTER TELEGRAPH (Ma.), Sep. 12, 2007, available at http://www.telegram.com/
article/20070912/NEWS/709120518/1007/RSS01&source=rss; Sarah Schweitzer, Turbines
Create Fiery Wind, BOSTON GLOBE, Sep. 9, 2007, at 1, available at httpJ/www.boston.com/
news/local/articles/2007/09/09/turbinescreate-fiery wind.
219 Vesting local government with primary siting responsibility could result in truly
"provincial" decisions that ignore statewide concerns by either approving or denying
siting approval. A "too favorable" locality could approve a large wind farm siting request
that would fill local government tax coffers and increase farm rental income while at the
same time damage significant state scenic or natural resource interests. On the other hand,
a "too unfavorable" locality could reject similar proposals for vague, uncomfortable reasons
while not considering statewide interests such as RPSs or other policies.
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goals. Specifically, the agency must have the capacity to collect and assess
project design and impact information in a coherent and defensible man-
ner. Its decisions should be written in a clear and persuasive fashion.
Establishing a well-conceived and effectively-working siting process is
important so that proposals can be considered in a timely fashion without
using delay as a means of stopping an otherwise desirable project. Because
there is no common legislative model, the following elements outline the
characteristics of a desirable state-level approach.

3. Identifying Macro Site Selection Features

A useful function of this siting agency could be the preparation of
a landscape classification system that could be used in project planning
to identify potentially developable or undevelopable wind power sites within
the state. Such a classification scheme would be prepared in advance and
could provide wind power developers, localities, citizens and government
agencies an idea, in advance, of where wind turbines could best be sited.
Some localities have already begun this process by pre-selecting sites and
advertising them as potential wind power locations.22 ° If the state agency
were to assemble such a statewide database, it could start by mapping
the location of commercially-usable wind resources within the state. This
would be all lands in the state that are designated Class 3 or greater in
DOE's Wind Energy Resource Atlas.22' This information would be avail-
able from the wind resources mapping that has been undertaken by DOE
and by state agencies.222

Next, certain sensitive land uses with significant environmental
and natural resource values could be added to the database and mapped
for visual display. These lands could include national parks, national
wilderness, scenic, roadless and research natural areas, national wildlife
refuges and similar state and local government lands. Other environmen-
tal or natural features could also be added to the database. The mapped
information could provide both useful data for project developers and for

220 Some state agencies have already developed analytical methods for use in assessing

wind energy projects and their impact on birds and bats. See N.Y. DEPT OF ENVTL.
CONSERVATION, GUIDELINES FOR CONDUCTING BIRD AND BAT STUDIES AT COMMERCIAL
WIND ENERGY PROJECTS (2007), available at httpJ/www.dec.ny.gov/docs/fish-marinepdf/
drwindguidel207.pdf.
221 See ELLIOT, WIND ENERGY RESOURCE ATLAS, supra note 29, at Table 1-1.
222 See, e.g., MICHAEL BROWER, COMMONWEALTH OF VA. DEPT OF MINES, MINERALS, AND

ENERGY & U.S. DEP'T OF ENERGY, WIND RESOURCE MAPS OF VIRGINIA (2002), available
at http://vwec.cisat.jmu.edu/documentstVirginia%20Wind%20Mapping%20Report.pdf.
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state siting agency analysis. Such a display would highlight actual and
potential conflicts between wind power projects and listed sensitive lands.
Hopefully projects could be planned to avoid these areas and if they were
proposed for sites in the vicinity of such areas, potential adverse impacts
could be mitigated through careful project planning.

C. Wind Power Siting Model

1. Process Structure: Pre-Submission Consultation

This phase would occur prior to the formal submission of a project
application and represents an early opportunity for mutual information
sharing between the regulatory decisionmaker and the wind power appli-
cant. At this point, the state agency would explain the decisionmaking
process to the applicant and specify the types of information that will be
necessary to support the application. Information about state preferences,
such as the database mentioned above, may also be available. This could
be done in a three part classification system highlighting 1) protected
areas that are not available, 2) areas with important environmental and
natural resource values that must be carefully considered, or 3) those
places designated as desirable facility locations presumptively available
for wind power development.

The applicant could take this opportunity to make early contact
with the local community and other stakeholders in order to explain proj-
ect details and to build support for the proposal. Potential objections could
be discussed and evaluated at this early point, thereby eliminating or re-
ducing the likelihood of later objection. Local concerns could be factored
into the actual project application before it is formally considered by the
permitting agency.

2. Process Structure: Reviewing the Project Application

The agency would specify the composition of the wind power project
application. The application should be detailed enough so that the agency
can assess its impact on the region. This should be comprised of descrip-
tive information, supporting studies and other data that are considered
necessary for decisionmaking. The format of the information requested
should be specified by the agency in advance so that the applicant can
plan for, obtain and submit the necessary application support data.

Occasionally, state law would impose a decisional time limit on
the agency's consideration of applications. These require that a decision
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be rendered by the agency within a set time period such as six, nine, or
twelve months after submission of a "complete" application. The actual
application review process could also take various procedural forms which
either emphasize or limit participation of the petitioner and outside parties.
These could include public meetings, public evidentiary hearings and the
submission of written opinion in a notice and comment administrative
format.

3. Process Structure: Permit Decisionmaking

The permitting agency would have to make a complex series of
choices when judging the wind power application. It would decide whether
the wind project may proceed and, if so, what conditions must be observed
during construction, operation and de-commissioning of the facility. As
a result, the agency's decision would be the issuance of a detailed permit-
not a "yes/no" determination. The decisional process could follow the envi-
ronmental impact statement or review model developed at the federal
and state levels of government.22 3 An important issue would be whether
the wind power proposal would be subject to existing state environmental
review mechanisms or whether it would be assessed solely by the wind
power siting agency with a consultative relationship with other specialized
agencies.224 The usual Environmental Impact Statement ("EIS") model
would propose a general action and then consider the impacts of a number
of particular siting variations, including a "no action" option. With the
applicant submitting a siting proposal, the agency could require infor-
mation on several alternatives. In its decision, the agency would review
the submitted data (asking for supplementary information when needed),
other agency, local government and citizen comments and then reach a
judgment on the underlying request.

M See generally JACOBI. BREGMAN, ENVIRONMENTAL IMPACT STATEMENTS (1999) (describing
the different processes in producing a Federal Environmental Impact Statement under
NEPA and various state models).
224 This choice could be important in terms of the potential delay built into the siting review
system. Requiring an EIS to be developed by the state's environmental agency could subject
the decision to a slower administrative process, to numerous procedural requirements,
and to opportunities for judicial review that could delay even an approvable project. In
the United Kingdom, governmental planning approval for wind farms imposed serious
delays, and in response the government proposed planning legislation that would create
a new Independent Planning Commission with jurisdiction over large wind farm approval.
See Rebecca Bream & Fiona Harvey, Planning Bill "Too Late, Too Weak," FIN. TIMEs U.K,
Feb. 5. 2008, at 4.

682 [Vol. 32:635



MAKING RENEWABLE ENERGY A REALITY

The EIS would be the principal means for evaluating the environ-
mental and natural resource effects of the proposal. However, the state
legislation authorizing this siting procedure would contain a list of fac-
tors, in addition to environmental effects, that would be relevant to the
final agency permitting decision. These other statutory factors could be
expressed in specific or general terms but they would establish a statu-
tory basis for the permitting agency's consideration of the siting proposal.
Public participation would also be integrated into this decisionmaking
process in ways that could take different forms. The agency could accept
written comments, critiques and questions from the public as well as con-
duct public meetings or hearings to hear opinions from the people living
in the vicinity of the proposed facility.22 In its final conclusion, the agency
would consider the application in light of these factors and ultimately
determine whether the decision was or was not "in the public interest."

4. Process Structure: Appeal of the Permitting Decision

As with most state permits, this permitting process would be sub-
ject to the usual judicial review of the permitting decision provided under
state law. As such, it would be governed by the state's administrative law
principles and jurisdictional requisites and this would vary from state
to state. The state legislation establishing the wind power siting process
should include guidance on the availability ofjudicial review as a general
matter, as well as specific issues such as standing, venue, standard of
review and finality. It should keep in mind that if the permit challenge
raises issues of federal law involving claims arising under the National
Environmental Policy Act, the Endangered Species Act, the Migratory
Bird Act or the National Historic Preservation Act, independent review
of these federal issues could occur in federal court unconstrained by state
legislation.

5. Process Structure: Ensuring Compliance with Permit
Conditions

The permitting process should consider the project's life cycle" from
construction and operation through the closure and de-commissioning or

225 The agency must strike a balance between the usefulness of community involvement

and the adverse effects created by such participation. Unlimited public participation in
the decisionmaking process may delay the procedure without providing any additional
benefits. See Jim Rossi, Participation Run Amok: The Costs of Mass Participation for
Deliberative Agency Decisionmaking, 92 Nw. U. L. REV. 173, 214 (1997).
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re-powering of the facility. As with any permitting process, the issued per-
mit must consider different phases of the project's life and must have
specified performance conditions contained in that permit. A unit of gov-
ernment must be assigned the responsibility of enforcing the permit and
overseeing compliance throughout the project's life cycle. Just as with any
environmental or industrial operational permit, this state agency must
determine compliance with the permit conditions and bring enforcement
actions to rectify any episodes of wind farm non-compliance.

Of particular importance in the permitting process is the closure
or de-commissioning phase of the project's life cycle. At the conclusion of
their useful life, wind power facilities must be disassembled and the site
restored to its pre-construction conditions or other conditions specified
in the permit. Wind project applicants must provide financial assurance
to the state that these steps are properly funded with performance bonds,
letters of credit or other corporate guarantees. Having this financial assur-
ance will prevent the unfortunate situation of localities having abandoned
facilities in their midst without available resources to carry out proper
de-commissioning.

CONCLUSION

America faces important energy policy questions. Will energy
supply be diversified? Where will new electrical generation facilities be
located? The answers to these questions will depend upon a number of
factors: the distribution of electrical demand or load centers, the avail-
ability of transmission capacity, fuel supply, effects of fuel use, site char-
acteristics and the political acceptability of new energy technology. Wind
power represents one of the promising energy technologies that can assist
in both the expansion of future electrical supply and also the shift away
from carbon-emitted energy sources. To do this, many utility- scale wind
farms must be sited both on land and offshore of the United States. As the
prior discussion indicates, a shift to greater reliance on wind power will
not be without its adverse aspects. However, no complex, technological
change is cost-free. Rather, a shift to a new form of energy will require
socially-agreed-upon trade-offs. This Article attempts to establish a process
for making those trade-offs. Only the future will tell whether our society
finds acceptable ways to make these complicated balances.
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