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THE FUTURE OF ENVIRONMENTAL STANDING

The court relied heavily on Covington in concluding that although
a plaintiff must still show conclusive injury in fact, he does not have to
wait until he has been harmed before seeking relief, especially when "the
injuries are of a kind not readily redressed by damages."3 The court
determined that a "concrete risk of harm" to the plaintiff is sufficient to
satisfy the injury in fact requirement.'

Applying this standard to the Owens Corning scenario, the court
noted that the plaintiff only alleged "fear" and "concern" about potential
injury, as opposed to a more concrete documentation that they "will" sus-
tain harm.5 Relying on recent environmental standing jurisprudence,6

the court nevertheless concluded that even these unstable allegations can
be enough to satisfy the injury in fact requirement.7 The court was careful
to note, however, that these allegations have limitations. The court distin-
guished the facts in Owens Corning from those in Lujan v. Defenders of
Wildlife. 8 More specifically, the court looked to the close interrelationship
in Owens Corning between those claiming to have a threat of harm and
the direct impact of the emissions on that locality. 9 In doing so, the court

land along the coastline; a decline in snowpack, which will lead to an
increase in spring runoff, followed by decreased water levels in streams
in the summer and fall; and a change in ocean circulation which will
cause increased stress on estuarine species."

Id. at 960 n.1.
' Owens Coming, 434 F. Supp. 2d at 963 (citing Covington v. Jefferson County, 358 F.3d
626, 638 (9th Cir. 2004)).
84Id.
85 Id.

' Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167 (2000);
Covington v. Jefferson County, 358 F.3d 626 (9th Cir. 2004); Cent. Delta Water Agency
v. United States, 306 F.3d 938 (9th Cir. 2002).
87 Owens Corning Corp., 434 F. Supp. 2d at 963-64.
8 Ultimately, in attempting to establish standing, the plaintiffs in

Defenders of Wildlife could point to little more than a general concern
about global environmental issues, and a belief that loss of any species,
even on the other side of the world, diminishes the planet as a whole.
Perhaps it is true that"[a]ny man's death diminishes me, because I am
involved in Mankind,"... but something more is required to establish
standing in a federal court.... The Complaint at issue here avoids
those defects.

Id. at 965.
89 The challenged emissions source is local, not halfway aroundthe globe.

Members of the Plaintiff organizations reside, work, and recreate near
the partialy-completed... facility. Assuming the truth of the allegations
in the Complaint, as I must on a motion to dismiss, those individuals
would suffer some direct impact from emissions entering into the atmo-
sphere from Defendant's facility, as would the local ecosystem with which
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concluded that because Oregon, the local ecosystem in which the plaintiffs'
members resided, would suffer a direct impact from the adverse effects
of the emissions, the plaintiff had established injury in fact.9 °

Most recently, Natural Resources Defense Council v. EPA9 further
illustrates the courts' newfound acceptance of injury from risk of impacts
caused by ozone depletion. The United States and several other countries
entered into the Montreal Protocol, an agreement that required the par-
ticipating countries to reduce and ultimately eliminate any ozone-depleting
chemicals.9 2 The United States immediately incorporated these changes
into the CAA; however, in 1997, well after the changes were put into action,
the Protocol called for a complete ban on the use and consumption of
methyl bromide93 by 2005.9" The EPA began the process of identifying all
critical uses of methyl bromide, and once it proposed these uses, they were
highly scrutinized.95 In 2004, the United States' use of methyl bromide was
limited to less than ten thousand metric tons per year for only sixteen
accepted categories of critical use of methyl bromide. 6

After a final decision was made, the EPA created a new proposal
pursuant to the new limitations. 7 However, the plaintiff, along with sev-
eral other parties, submitted a comment on this new proposal, claiming

these individuals constantly interact.... [Tihe adverse effects alleged
in Plaintiffs' Complaint would be felt by them here in Oregon, and the
source of Defendant's emissions would be in Oregon.

Id.
90/d.

9 464 F.3d 1 (D.C. Cir. 2006), reh'g denied, 2007 U.S. App. LEXIS 3965 (Feb. 21, 2007).
92 Id. at 2-3.
93 "Methyl bromide is a naturally occurring gas produced by oceans, grass and forest fires,
and volcanoes." Id. at 4 (citing U.S. Dept. of Agric., Agric. Research Serv., Soil Physics
& Pesticide Research: Methyl Bromide 1 (2005), available at http://www.ars.usda.gov/
Research/docs.htm?docid=10408). "Methyl bromide is typically injected into soil as a fu-
migant before several types of crops are planted. The United States regulates methyl
bromide as a'class I' ozone-depleting substance."Id. It has an"ozone depletion potential"
("ODP") of 0.38-0.60, which places it

in the middle range of substances scheduled for elimination under the
Protocol. It is not nearly as destructive as chlorofluorocarbons and most
other class I substances, almost all of which were phased out in 2000.
Nevertheless, it is significantly more destructive than"class I" substances,
which are to be phased out in 2030.

Id.
9Id. at 3-4.95 NRDC, 464 F.3d at 4.
96 Id. at5.
9 7Id.
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THE FUTURE OF ENVIRONMENTAL STANDING

that the amount of methyl bromide proposed was not the "technically and
economically feasible minimum."98

The D.C. Circuit evaluated whether at least one of the NRDC's
members had standing to sue under the CAA.99 In evaluating the injury
in fact requirement, the court addressed whether there was a "substantial
probability" that the NRDC's members would be injured from the use of
methyl bromide. 10 The court looked to the expert testimony that over the
members' lifetime, they would experience a cumulative risk of harm from
methyl bromide.'0 ' The court ultimately concluded that NRDC's members
suffered injury in fact due to their cumulative lifetime risk of harm from
methyl bromide.0 2

These modern-day expansions from the ozone depletion context
regarding what constitutes injury in fact helped lay the foundation for the
United States Supreme Court's analysis in Massachusetts v. EPA. The
focus in Massachusetts v. EPA shifted from ozone depletion to climate
change, but the context of the atmosphere as the source of threatened
harm remained constant. 10 3

II. MASSACHUSETTS V. EPA

Since the turn of the twenty-first century, concerns about climate
change impacts have consumed citizens, lawmakers, and the private sector
in the United States at an ever-increasing pace. This heightened attention
fueled a firestorm of climate change litigation in the United States as a way
to goad the recalcitrant Bush administration to devise and implement a

98
/d.

99Id. at 5-6.
'° Id. at6.
101 NRDC, 464 F.3d at 6-7.

NRDC's expert quantified the increased risk posed by EPA's rule in an
affidavit stating that "it is reasonable to expect more than 10 deaths,
more than 2,000 nonfatal skin cancer cases, and more than 700 cataract
cases to result from the 16.8 million pounds of new production and con-
sumption allowed by the 2005 exemption rule.

Id.
o Id. at 7. For a more detailed discussion of the implications of NRDC v. EPA, see infra

Part IV.C.
10 3 See Massachusetts v. EPA, 127 S. Ct. 1438 (2007); see also Hall v. Norton, 266 F.3d 969,
976 (9th Cir. 2001) (holding that a showing of a plausible threat to the plaintiffs physical
well-being from airborne pollutants is within the range of injuries that are recognized to
confer standing).
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mandatory federal legislative response to address this important issue.'"
Though not the first case in this explosion of climate change disputes in the
courts, and certainly not the last, Massachusetts v. EPA is the most widely
publicized and, arguably, most significant in this line of cases because
of its potential to shape the future of environmental standing to address
environmental harms within and outside the climate change context. 10 5

A. The D.C. Circuit Court's Decision

In Massachusetts v. EPA, the D.C. Circuit reviewed and dismissed
petitions appealing the EPA's conclusion that it did not have statutory
authority to regulate greenhouse gas emissions from new motor vehicles
and that, even if it did, it would not exercise this authority at that time.' °

Before evaluating the authority of the EPA, the court addressed the
petitioners' standing to sue.' 7 The EPA claimed that the petitioners had
not shown that their alleged injuries were caused by EPA's decision not to

" See Randall S. Abate, Kyoto or Not, Here We Come: The Promise and Perils of the
Piecemeal Approach to Climate Change Regulation in the United States, 15 CORNELL J.L.
& PUB. POLY 369,392-97 (2006).
... See infra Part III.B for a discussion of significant pending climate change litigation.
106 415 F.3d 53 (D.C. Cir. 2005). In 1999, a group of private environmental organizations

petitioned the Environmental Protection Agency ("EPA") to regulate emissions of such
greenhouse gases as methane, nitrous oxide, hydrofluorocarbons and, most notably, carbon
dioxide from motor vehicles pursuant to Section 202(a)(1) of the CAA. R. Bruce Barze Jr.
& Thomas L. Casey, The future of greenhouse gas emissions regulation: Massachusetts v.
Environmental Protection Agency, 74 DEF. COUNS. J. 269, 269-71 (2007). Section 202(a)(1)
requires the EPA to regulate the emissions of air pollutants from new motor vehicles that,
in its evaluation and conclusion, contribute to air pollution that may endanger public
health or welfare. Id. at 270-71; see 42 U.S.C. § 7521(a)(1) (2000).

The EPA ultimately denied the group's petition on the merits, concluding that
it lacked authority under the CAA to promulgate regulations to address global climate
change. Mass. v. EPA, 415 F.3d at 58-59. The EPA went a step further to conclude that
even if it did have the authority to regulate such emissions, there was no established link
between these greenhouse gases and the harms caused by them. Id. at 57. In making its
decision, the EPA relied on the National Research Council's ("NRC's") "objective and inde-
pendent assessment of the relevant science."Id. Generally, the NRC noted that an increase
in carbon dioxide levels is not always accompanied by a corresponding rise in global temper-
atures and thus concluded that "there is considerable uncertainty in current understanding
of how the climate system varies naturally and reacts to emissions of greenhouse gases."
Id. Relying on the NRC's assessment, the EPA concluded that it was not able to exercise
any authority at that time. Id. As a result, the group sought the D.C. Circuit's review of
the EPA's decision to refrain from regulating greenhouse gas emissions. Id. at 50.
... Mass. v. EPA, 415 F.3d at 53-54.
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THE FUTURE OF ENVIRONMENTAL STANDING

regulate emissions of greenhouse gases from mobile sources.'i8 In addition,
the EPA claimed that the petitioners had not shown that their injuries
could be "redressed by a decision in their favor" by the court.0 9

The court evaluated two declarations the petitioners prepared in
anticipation of the EPA's standing argument. 1 ° One declaration from a
climatologist stated that reductions in carbon dioxide and other green-
house gases from vehicles in the United States alone would "delay and
moderate many of the adverse impacts of global warming.""' The clima-
tologist further estimated that other countries would follow in the EPA's
footsteps if the EPA attempted to reduce such emissions." 2 The other
declaration from a mechanical engineer stated that there was "no doubt
that establishing emissions standards for pollutants that contribute to
global warming would lead to investment in developing improved tech-
nologies to reduce those emissions from motor vehicles, and that success-
ful technologies would gradually be mandated by other countries around
the world.""'

In considering these declarations, the court noted that at the final
stage of litigation there is a difference between supporting an allegation
and proving an allegation".4 and that the evidence plaintiff presented at
summary judgment must be "supported adequately by the evidence ad-
duced at trial."" 5 The court then noted that as an appellate court, its job
was not to scrutinize the evidence presented to find the truth."6 Instead,
the court decided to confirm the EPA's finding that the causation of harm
from motor vehicle emissions was unclear and to uphold the EPA's con-
clusion to refrain from regulating such emissions at that time." 7

Although the court sided with the EPA in its determination that
the causes of harm were unclear, it concluded that a determination of
standing and merits "often overlap""' and that it would follow previous

'08 Id. at 54.

1
09 Id.

110 Id.
"I Id.
112 Zd.

113 Mass. v. EPA, 415 F.3d at 55.

"'Id. (quotingLujan's holding that"when a plaintiffs standing is challenged in a motion
for summary judgment, the plaintiff must 'set forth' by affidavit or other evidence 'specific
facts,'. . . which for purposes of the summary judgment motion will be taken as true.") Id.
115 Id.
116 Id.
117 Id. at 55-56.
"' Mass. v. EPA, 415 F.3d at 56 (quoting Steel Co. v. Citizens for a Better Env't, 523 U.S.
83, 97 n.2 (1988)).
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statutory standing cases and assume that the EPA had statutory author-
ity to regulate greenhouse gases from new motor vehicles." 9

To address whether the EPA was correct in abstaining from regulat-
ing new motor vehicle emissions, the court reviewed the information pro-
vided by the NRC study and used by the EPA in its initial assessment of
its authority.'20 The court noted that in requiring the EPA Administrator
to make a threshold judgment about whether to regulate, Section 202(a)(1)
gives the Administrator considerable discretion. 121 Policy judgments, such
as the ones Congress makes when deciding whether to enact legislation
regulating an area, also may be taken into account. 122

The court examined the EPA Administrator's scientific and polit-
ical evaluation and concluded that both scientific and political evidence
was presented in favor of abstaining from current EPA regulation of new
motor vehicle emissions.' 2 ' For example, the EPA argued that new motor
vehicle emissions are but one avenue for greenhouse gas emissions 124 and
that creating regulations for new motor vehicles would "result in an in-
efficient, piecemeal approach to the climate change issue."12

' Addition-
ally, the EPA emphasized policy concerns for global market motivations,
stating that if it regulated these new motor vehicle emissions, many other
countries may not be as motivated to continue their regulations or to create
new regulations. 12 Furthermore, the EPA noted that it already had pri-
vate entity incentives in place to control their individual emissions. 2 v

The court concluded that the EPA properly used both scientific
analysis and policy judgments in its refusal to regulate the greenhouse gas
emissions and denied all petitions for review. 128 The petitioners appealed
to the United States Supreme Court.

19 Id. at 56.

' 20 Id. at 57.
121 Id. at 58 (citing Ethyl Corp. v. EPA, 541 F.2d 1 (D.C. Cir. 1976) (en banc)).

122 Id. at 58.
123 id.

12 Mass. v. EPA, 415 F.3d at 58.
125 id.
126 id.

1
27 Id. "Ongoing research into scientific uncertainties and the Administration's programs

to address climate change-including voluntary emission reduction programs and
initiatives with private entities to develop new technology-also played a role in the
Administrator's decision not to regulate." Id.1' 2 Id. at 58-59.
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THE FUTURE OF ENVIRONMENTAL STANDING

B. The United States Supreme Court's Decision

In granting certiorari, the Supreme Court faced the issues of
whether petitioners, including Massachusetts as an intervening party,
had standing to sue and could petition for review of the District of
Columbia Circuit's decision and, if so, whether the EPA properly denied
regulating new motor vehicle emissions.'29 As to its capacity to review the
case, the Court noted that because it was called upon to interpret the
proper construction of a congressional statute, a job reserved for the fed-
eral court system, it was able to make a legal determination about the
case and controversy. 3 °

In its standing analysis, the Court noted that Congress has the rare
power "to define injuries and articulate chains of causation that will give
rise to a case or controversy where none existed before,"' 3 ' but cautioned
that there must be a causal link between the injury Congress intends to
justify and the harm caused to persons claiming a need for vindication. 13

There was considerable administrative confusion in interpreting
this necessary link. The EPA claimed that because greenhouse gas emis-
sions from new motor vehicles cause "widespread harm," any standing
claim would be immensely confusing and would potentially overwhelm
the Court.'33 The Court disagreed, and concluded that a determination
of standing hinges upon whether one has a "personal stake in the out-
come of the controversy as to assure that concrete adverseness which
sharpens the presentation of issues upon which the court so largely
depends for illumination. " "'

129 See Massachusetts v. EPA, 127 S. Ct. 1438 (2007).
130 See id. at 1452-53.
131 Id. at 1453 (citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 580 (1992)).
132 Id.

133 Id.

13 Mass. v. EPA, 127 S. Ct. at 1453 (citing Baker v. Carr, 369 U.S. 186, 204 (1962)).
Justice Kennedy elaborated on this point in Lujan, stating that

[wihile it does not matter how many persons have been injured by the
challenged action, the party bringing suit must show that the action
injures him in a concrete and personal way. This requirement is not just
an empty formality. It preserves the vitality of the adversarial process
by assuring both that the parties before the court have an actual, as op-
posed to professed, stake in the outcome, and that the legal questions
presented... will be resolved, not in the rarified atmosphere of a de-
bating society, but in a concrete factual context conducive to a realistic
appreciation of the consequences of judicial action.

Lujan, 504 U.S. at 581.
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To guarantee that standing is properly established, Lujan v.
Defenders of Wildlife requires a plaintiff to show that it suffered a con-
crete and particularized injury that is either actual or imminent, that the
injury is reasonably traceable to the defendant, and that the injury is
likely to be redressed by a favorable decision.'35 However, when Congress
gives a procedural right to a litigant to protect that litigant's concrete
interests, the litigant can assert that right even though the litigant has
not met the normal redressability and immediacy standards.'36 When a
litigant is vested with a procedural right, that litigant has standing if some
possibility exists that the relief requested will trigger the injury-causing
party to re-evaluate and reconsider the allegedly harmful decision. 3 v

In the present case, Congress ordered the EPA to protect
Massachusetts and its citizens by specifying appropriate standards to
be applied to the "emission of any air pollutant from any class or classes
of new motor vehicle engines which in [the Administrator's] judgment
cause, or contribute to, air pollution which may reasonably be antici-
pated to endanger public health or welfare." 38 Congress also granted
Massachusetts a related procedural right to dispute the EPA's rejection
of its rulemaking petition as "arbitrary and capricious." 39 Given Massa-
chusetts's interest in protecting its "quasi-sovereign" objectives, and its
concern that its vested procedural right was wrongfully withheld, the
Court concluded that the petitioners satisfied "the most demanding
standards of the adversarial process."14°

In addressing the petitioners' injury, the Court focused on present
factors, as well as the possibility of future harm.'4' As examples of
present harm, the Court referred to the NRC report, which the EPA
relied on in concluding that it lacked authority to regulate new motor
vehicle emissions."' The Court noted that there are a number of already
identified harms, such as the global retreat of mountain glaciers, reduc-
tion in snow-cover extent, the earlier spring melting of rivers and lakes,

15 Mass. v. EPA, 127 S. Ct. at 1453.
136Id.
137 id.
'm Id. at 1454 (citing 42 U.S.C. § 7521(a)(1) (2000)).
139 Id. (citing 42 U.S.C. § 7607(b)(1)).
'40 Id. at 1454-55.
141 Mass. v. EPA, 127 S. Ct. at 1455-56.
142 Id. at 1455 (citing Control of Emissions from New Highway Vehicles and Engines, 68

Fed. Reg. 52,930 (Sept. 8, 2003)).
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THE FUTURE OF ENVIRONMENTAL STANDING

and the accelerated rate of the rise of sea levels during the twentieth
century relative to the past few thousand years.'43

The Court also considered the future harms that the petitioners
referenced."' For example, climate change scientists have come to a
"strong consensus" that

[G] lobal warming threatens many negative environmental
changes, such as a precipitate rise in sea levels by the end
of the century, severe and irreversible changes to natural
ecosystems, a significant reduction in water storage in
winter snowpack in mountainous regions with direct and
important economic consequences, an increase in the spread
of disease, and rising ocean temperatures that may con-
tribute to the ferocity of hurricanes. 4 5

The Court stressed that simply because Massachusetts shares these
present and future harms with other states, and quite possibly even
with other countries, it should not be barred from bringing a claim and
should be considered "injured" for purposes of the injury element of
standing.14

The Court then referred to specific facts relating to the effects of
global warming on Massachusetts. 47 Specifically, the continuing rise of
global sea levels as a result of global warming has "already begun to
swallow Massachusetts' coastal land." 4" Because Massachusetts "owns
a substantial portion of the state's coastal property," it has alleged a par-
ticularized injury in its capacity as a landowner.'49 The Court agreed
with the petitioners that "the severity of that injury will only increase over
the course of the next century, [and that] if sea levels continue to rise as
predicted,... a significant fraction of coastal property could be 'either
permanently lost through inundation or temporarily lost through periodic

143 Id.

1 Id. "Petitioners allege that this only hints at the environmental damage yet to come." Id.
141 Id. at 1455-56.
'"Id. at 1456. "That these . .. change [s] are. . . 'widely shared' does not minimize
Massachusetts' interest in the outcome of this litigation." Mass. v. EPA, 415 F.3d at 1456
(citing Fed. Election Comm'n v. Akins, 524 U.S. 11, 24 (1998)).
1
47 Id. at 1456.
148 Id.
149Id.
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storm surge and flooding events. '" ' 50 Therefore, the Court concluded that
Massachusetts demonstrated sufficient present and future injury.' 5 '

The Court had little to address in regards to causation primarily
because of the EPA's failure to assert any real motive to support its
inaction.'52 The EPA admitted that there is a causal connection between
man-made greenhouse gas emissions and global warming, but nonetheless
argued that from a global standpoint, even if it did regulate these emis-
sions, its effort would be in vain due to the minimal effect any regulation
would have.'53 However, the Court disagreed with the EPA's pessimistic
view of its ability to bring about change and encourage other countries to
follow suit." Instead, the Court noted that even though EPA's regulation
of new motor vehicle emissions may not render substantial change imme-
diately, the administrative process will likely develop in time and adjust
"to meet particular, unforeseeable situations."'55 The Court concluded that
just because "a first step might be tentative does not by itself support the
notion that federal courts lack jurisdiction to determine whether that step
conforms to law."'56

Furthermore, the Court opposed the EPA's view that regulating
new motor vehicle emissions is a tentative step. 5 ' The Court noted that
because the United States' motor vehicle emissions make a meaningful
contribution to greenhouse gas concentrations, they also contribute sig-
nificantly to global warming. 5' In support of this conclusion, the Court ob-
served that the emissions from the transportation sector represent approx-
imately one-third of this country's total carbon dioxide emissions.' 9 The

150 Id.

' Id. at 1458.
152 Mass. v. EPA, 127 S. Ct. at 1457. "EPA does not dispute the existence of a causal
connection between man-made greenhouse gas emissions and global warming. At a mini-
mum, therefore, EPA's refusal to regulate such emissions 'contributes' to Massachusetts'
injuries." Id.
15 Id. EPA concluded that it"does not believe that any realistic possibility exists that the
relief petitioners seek would mitigate global climate change and remedy their injuries."
Id. EPA contended that its efforts would not have any positive impact on global warming
as a whole, especially because "predicted increases in greenhouse gas emissions from
developing nations, particularly China and India, are likely to offset any marginal domestic
decrease." Id.1" See id.
155 Mass. v. EPA, 415 F.3d at 1457 (quoting SEC v. Chenery Corp., 332 U.S. 194,202 (1947)).
156 Id. at 1457.
157 Id
158 Id.

159Id.
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Court also observed that even with the emission regulations at issue in this

case, the United States "would still rank as the third-largest emitter of

carbon dioxide in the world, outpaced only by the European Union and

China."" Thus, when looked at from any angle, the regulation of new motor

vehicle emissions makes a contribution to the causation of global warming."6 '

Finally, with respect to redressability, the Court stated that al-
though global warming itself cannot be reversed, the Court nonetheless
retains jurisdiction to decide whether the EPA should regulate emissions
with the intent to reduce or slow down the global warming process.162 More-
over, the Court noted that the time it takes to bring about such changes
is irrelevant; the consequences of refusing to regulate outweigh the time
hindrances involved in regulation.'63 The Court concluded by adding that
the risk of global warming would be reduced to some extent if the peti-
tioners received the relief they sought." Therefore, the Court concluded
that the petitioners had standing to sue. 6 '

The Court in Massachusetts v. EPA adopted a long-overdue, risk-
based approach to its environmental standing jurisprudence. The EPA's
refusal to regulate greenhouse gas emissions was deemed to present a risk
of harm to Massachusetts that is both actual and imminent. Here, there
was a mix of harm that already happened and harm that was yet to
occur-strong facts on which to blaze this new trail as the next step for-
ward in the evolution of environmental standing. Sea level rise had al-
ready caused harm to the Massachusetts coast and yet that harm was but
a preview of future climate change impacts to the affected areas.

III. IMPLICATIONS FOR STANDING IN CLIMATE CHANGE LITIGATION

In the wake of Massachusetts v. EPA, courts have struggled to

determine the extent to which the Court's analysis may be applied to con-
texts involving domestic and global environmental harms. This part of the
Article considers questions that remain in interpreting Massachusetts

160 Id.
161 Mass. v. EPA, 415 F.3d at 1457-58.
162 Id. at 1458.

" Id.; see also Vill. of Elk Grove v. Evans, 997 F.2d 328, 328 (7th Cir. 1993) ("[Elven a

small probability of injury is sufficient to create a case or controversy-to take a suit out

of the category of the hypothetical-provided of course that the relief sought would, if

granted, reduce the probability.").
' Mass. v. EPA, 415 F.3d at 1458.
165 Id.
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v. EPA and its impact on standing in climate change litigation. 6 It first
explores the extent to which the analysis in Massachusetts v. EPA is
limited to suits brought by states in their quasi-sovereign capacity. It then
considers theories that have been presented in pending climate change
cases that raise important policy questions in evaluating the future of this
new area of environmental standing jurisprudence.

A. Special Solicitude of States

In considering Massachusetts's capacity to sue, the Court in
Massachusetts v. EPA concluded that this issue was resolved long ago
in its decision in Georgia v. Tennessee Copper Company."' In Tennessee
Copper, Georgia sought to protect its citizens from incoming pollutants
that originated outside of the state's borders. 6 ' Georgia argued that the
suit was based on Georgia's capacity of "quasi-sovereign," and that be-
cause of this capacity, it had an "interest independent of and behind the
titles of its citizens, in all the earth and air within its domain."6 9 Geor-
gia eloquently articulated its position, noting that "[iut has the last word
as to whether its mountains shall be stripped of their forests and its
inhabitants shall breathe pure air. "170

The Court analogized the Tennessee Copper case to Massachusetts
v. EPA, using the century-old rationale to show that Massachusetts had the
same desire as Georgia-the desire to preserve its sovereign territory.171

Moreover, the Court noted that sovereign powers are now vested in the fed-
eral government and, as such, the EPA has a duty to protect Massachusetts
through its ability to formulate regulations that protect the public health
and welfare.'72 Hence, because of the Tennessee Copper decision, the Court
concluded that Massachusetts was able to "retain the dignity" of authority
to sue.7 3 The Court's language in the majority opinion seems to suggest

'6 For additional scholarly commentary on this topic, see F. Andrew Hessick, Standing,

Injury in Fact, and Private Rights, 93 CORNELL L. REV. 275 (2008); Christopher L.
Muehlberger, One Man's Conjecture is Another Man's Concrete: Applying the "Injury-in-
Fact" Standing Requirement to Global Warming, 76 UMKC L. REV. 177 (2007); Jonathan
R. Nash, Standing and the Precautionary Principle, 108 COLUM. L. REV. 494 (2008).
167 206 U.S. 230 (1907).
'6 Id. at 236.
169 Id. at 237 (emphasis in original).
170 Id.
171 Mass. v. EPA, 127 S. Ct. at 1454.
172 id.

171 Id. (citing Alden v. Maine, 527 U.S. 706, 715 (1999) (observing that in the federal
system, the states "are not relegated to the role of mere provinces or political corpo-
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that Massachusetts's stake in protecting its quasi-sovereign interests en-
titles it to special solicitude in the standing analysis-i.e., the standing
requirements are relaxed for Massachusetts because of its role as a quasi-
sovereign. 1

74

In his dissenting opinion, Chief Justice Roberts stated that just
because Massachusetts is a state alleging an injury, there is no basis or
support for relaxing the requirements of Article III standing in this con-
text.'75 He further noted that there is no support in the majority opinion
for a state's "special solicitude" and that the applicable provision of the
CAA that the Court cites, 42 U.S.C. § 7607(b)(1), does not grant the states
any special rights or status.'76 The Court stated that through this statutory
provision, Congress ordered the EPA to protect Massachusetts and that
Congress "has... recognized a concomitant procedural right to challenge
the rejection of its rulemaking petition as arbitrary and capricious."177

Justice Roberts acknowledged that with this phrasing, one might
assume that Congress had included express language regarding the rights
of states in that provision of the statute. He carefully noted, however, that
in the provision that the petitioners rely on, "Congress treated public and
private litigants exactly the same." 178 Justice Roberts also stated that the
case law that the majority cited does not offer any support for the idea
that Article III treats public and private litigants differently.' 9 According
to Roberts, while the Court in Tennessee Copper made a distinction be-
tween a State and private litigants, this distinction was only drawn with
respect to available remedies, and had nothing to do with standing.8 °

Justice Roberts also determined that there is nothing about a
State's ability to sue in the capacity of quasi-sovereign that reduces the
requirements of injury, causation, and redressability necessary to satisfy
Article III standing.'' Moreover, Massachusetts's status as a state can-
not make up for a petitioner's inability to adequately show injury in fact,
causation and redressability.8 2 Justice Roberts further noted that the
majority decision eliminated what has always been regarded as a neces-

rations, but retain the dignity, though not the full authority, of sovereignty.").
174Id. at 1454-55.
175 Mass. v. EPA, 127 S. Ct. at 1464 (Roberts, C.J., dissenting).
176Id.

177Id.

1
78 Id. at 1464-65.
179 Id. at 1465.

180 Id.

' Mass. v. EPA, 127 S. Ct. at 1466 n.1.
182Id. at 1466-67.
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sary condition forparenspatriae standing-a quasi-sovereign interest-
and transformed it into a sufficient condition for Article III standing.'83

Most importantly for purposes of this Article, Justice Roberts
stated that the future applicability of the relaxed standing requirements
in Massachusetts v. EPA will be limited because of the Court's recogni-
tion of the "special solicitude" status for Massachusetts. 18 He noted that
the Court's "self-professed relaxation of those Article III requirements has
caused us to transgress 'the proper-and properly limited-role of the
courts in a democratic society.'""' 5 In other words, Roberts believes that
the special solicitude logic is flawed and to the extent that it is now the
rule of law on this topic, it must be limited to the majority's unusual rea-
soning regarding states as plaintiffs and should not be extended beyond
that context.

In the first opportunity to consider the applicability of the special
solicitude aspect of the standing analysis in Massachusetts v. EPA, Justice
Roberts's understanding of the limited applicability of the Court's hold-
ing prevailed. In Canadian Lumber Trade Alliance v. United States, the
plaintiff, a Canadian trade organization, sued the U.S. in the Court of
International Trade alleging that (1) the U.S. Customs and Border
Protection's distribution of duties from imported Canadian goods was an
illegal agency action within the meaning of the Administrative Procedure
Act, and (2) the Continued Dumping and Subsidy Offset Act ("CDSOA")
must be interpreted in light of Section 408 of the NAFTA Implementation
Act ("NIA") to not apply to goods from NAFTA countries because it does
not specifically provide that it does apply to NAFTA countries.'86

The U.S. entered the North American Free Trade Agreement
("NAFTA") with Canada and Mexico in 1992.187 In 2000, Congress enacted
the CDSOA, which changed the trade laws by requiring that "antidumping
and countervailing duties assessed on imported goods-which had pre-
viously been placed into the general fund of the [U.S.] Treasury-would
instead be 'distributed on an annual basis ... to the affected domestic pro-
ducers for qualifying expenditures. 18 8 Consequently, the U.S. Customs and
Border Protection ("Customs") started distributing duties assessed on

"" Id. at 1466.
'84 Id. at 1471.
'
85 Id. (citing Allen v. Wright, 468 U. S. 737,750 (1984) (internal quotation marks omitted)).
'86 517 F.3d 1319, 1328 (Fed. Cir. 2008).
11

7 Id. at 1325.
'88 Id. at 1324.
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imported goods to domestic producers, including those on goods imported
from NAFTA countries like Canada and Mexico.8 9 Customs had to give the
antidumping duties it collected to domestic producers harmed by the anti-
competitive conduct instead of keeping the money within the government.

The Court of International Trade held that the Canadian producers
had standing, but the Canadian Government did not because it had pre-
vailed on the merits in this matter in a World Trade Organization ("WTO")
proceeding on this matter. 90 The court issued a declaratory judgment that
the CDSOA did not apply to Canada or Mexico and granted an injunction
to stop Customs from further distributing the duties collected on soft-
wood lumber, magnesium, and hard red spring wheat from Canada."'9 The
U.S. Government and domestic producers appealed, and the Canadian
Government cross-appealed the judgment against it and dismissal of its
claims for lack of standing.'92

On appeal, the U.S. and domestic producers claimed that the Cana-
dian producers did not establish a concrete and particularized, imminent
injury in fact because they did not provide an empirical analysis that linked
certain CDSOA distributions to specific economic harms.'93 The Appellate
Court disagreed and concluded that a plaintiff can show injury in fact "in
the same way as any other matter on which the plaintiff bears the burden
of proof."'94 The Canadian producers only had to show that it was more
probable than not that they would be injured by the CDSOA distributions
they challenged, which could be done by using simple economic logic, even
if an empirical analysis might have provided more certainty. 9 '

The U.S. and domestic producers also contended that since the
North Dakota Wheat Commission had not yet spent the money distrib-
uted to them, that any injury to the Canadian producers is not imminent
as required by Article III.196 Again, the appellate court disagreed and
stated that the U.S. cannot rely on the pendency of the lawsuit to argue
that the threatened harm is not imminent.'97 Customs' distribution of

189 Id.

" Canadian Lumber Trade Alliance v. United States, 425 F. Supp. 2d 1321, 1349, 1352
(Ct. Int'l Trade 2006).
191 Canadian Lumber, 517 F.3d at 1325.
192 Id.
193 Id. at 1332.
1 Id. at 1333.
195 Id.
19 Id. at 1334.
197 Canadian Lumber, 517 F.3d at 1334.
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money to the North Dakota Wheat Commission under the CDSOA was
likely to cause an economic injury to the Canadian producers, and because
this injury is preventable through a declaratory judgment and injunction
against distribution, the Court of International Trade was correct to hold
that the Canadian producers had standing.19

While the Court of International Trade concluded that the Canadian
Government did not have standing because it decided to challenge the
CDSOA in the WTO and was successful in that forum, the Appellate Court
reached the same conclusion (no standing) but for different reasons. 199

The Canadian Government asserted three theories of standing, but the
appellate court deemed all three insufficient under Article III.2"'

First, the Canadian Government asserted that it suffered injury
from the denial of its statutorily granted rights under Section 408 of the
NIA. Canada relied on Massachusetts v. EPA to assert that Congress en-
acted an analogous procedural right in 28 U.S.C. § 1581(i)(4), under which
Canada has standing to enforce Section 408 of the NIA.2 °  In Massachusetts
v. EPA, however, the Supreme Court explained that states are not normal
litigants for the purpose of invoking federal jurisdiction and that the re-
sult depended greatly on the special status and position of Massachusetts
in its quasi-sovereign capacity.2 °2 The Government of Canada is not fairly
analogous to a state and has not surrendered any sovereign prerogatives.
Therefore, the court concluded that the Government of Canada was not
entitled to the quasi-sovereign "special solicitude" that Massachusetts was
deemed to possess in Massachusetts v. EPA.2 °3

The Canadian Government's second theory involved analogizing
itself to a Native American tribe. It argued that it had standing because
it is a sovereign trying to protect its sovereign interests.2 4 But whatever
special solicitude Native American tribes are entitled to regarding stand-
ing, the court held that the Canadian Government failed to establish that
it is similarly situated.2 5

Finally, the Canadian Government argued that even if its sover-
eignty does not grant it special status for standing, Canada has still been

198 Id.

i99Id. at 1335.2
00 Id. at 1336.

201 Id.

202 Id. at 1337.
203 Canadian Lumber, 517 F.3d at 1337.
204Id.
205 Id.
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denied the benefit of Section 408 and is "as entitled as an individual or
corporation to challenge regulatory action that interferes with enjoyment
of bargained-for benefits."206 The problem with this theory is that the
Canadian Government did not specify what benefit it has been deprived
of; it failed to explain what injury it has suffered. °7 Since the Canadian
Government did not show an injury in fact independent of injury to the
Canadian producers, and it is not entitled to special solicitude that would
mitigate the injury in fact requirement, the court concluded that the
Canadian Government lacked Article III standing to challenge Customs'
interpretation of the CDSOA. °s

Therefore, Justice Roberts's view prevailed in that Massachusetts
v. EPA was construed very narrowly in the Canadian Lumber case.2

' The
notion of "state" solicitude was not extended to another type of sovereign
entity-the Canadian Government. It remains unsettled, however, as to
whether courts will refuse to extend the majority's special solicitude
standing analysis in Massachusetts v. EPA to provide a more expansive
interpretation of risk-based standing for individuals in the climate change
litigation context. Roberts maintained that there is no difference between
state standing and private individuals' standing under Article III. Drawing
on that logic, the majority decision's "flawed" logic in finding standing for
Massachusetts on those facts could be extended to private litigants in
future cases. In Roberts's view, this would be a case of "two wrongs don't
make a right," but as long as the majority opinion remains good law, such
an outcome would be a fair reading of the current state of environmental
standing jurisprudence for climate change litigation.

206/Id.

207Id.
20 1 Id. at 1338.
209 The D.C. Circuit, in Public Citizen, Inc. v. NHTSA, reached the same conclusion in a

case that involved a private plaintiff, but did not address the climate change context. See
489 F.3d 1279, 1294 n.2 (D.C. Cir. 2007). See also Amy J. Wildermuth, Why State Standing
in Massachusetts v. EPA Matters, 27 J. LAND, RESOURCES & ENVTL. L. 273, 294 (2007)
(arguing that Massachusetts's sovereign status is essential to understanding the scope
of the Court's standing analysis in Massachusetts v. EPA). For additional commentary
on the scope and meaning of the special solicitude of states analysis in Massachusetts v.
EPA, see Bradford C. Mank, Should States Have Greater Standing Rights than Ordinary
Citizens? Massachusetts v. EPA's New Standing Test for States, 49 WM. & MARY L. REV.
1701 (2008); Dru Stevenson, Special Solicitude for State Standing: Massachusetts v. EPA,
112 PENN ST. L. REV. 1 (2007); Sara Zdeb, Note, From Georgia v. Tennessee Copper to
Massachusetts v. EPA: Parens Patriae Standing for State Global-Warming Plaintiffs, 96
GEO. L.J. 1059 (2008).
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