






SUPREME COURT AGREES TO REVIEW $ 52 MILLION FINE AGAINST MINE WORKERS
Copyright (c) The Bureau of National Affairs, Inc., 1993

DAILY LABOR REPORT
JUNE 2, 1993

1993 DLR 104 d4

The U.S. Supreme Court has agreed to review
the propriety of $ 52 million in civil contempt fines
imposed against the United Mine Workers by the
courts of Virginia stemming from a 10-month strike
in 1989 against the Clinchfield Coal Co. and sister
mines operated by Pittston Coal Group ( United
Mine Workers v. Bagwell, US SupCt, No.
92-1625, 6/1/93).

In November 1992, the Virginia Supreme Court
set aside a lower court ruling that the fines had
become moot in light of the settlement of the strike
and an agreement between UMW and Pittston to
settle outstanding litigation. By a 7-0 ruling, the
state's highest court warned that " courts of the
Commonwealth must have the authority to enforce
their orders by employing coercive, civil sanctions if
the dignity of the law and public respect for the
judiciary are to be maintained."

The fines were imposed by a state circuit judge
based on findings that union members obstructed
entrances to company property, intimidated or
threatened harm against individuals who continued to
work, threw rocks, and placed so-called "jack-rocks"
on the roads to puncture tires. The fines also included
penalties for gunfire directed against coal trucks,
using automobile caravans to impede the movement
of coal, and a four-day occupation of a
coal-processing plant by striking union members.

The fines grew ever-larger at eight separate
contempt hearings. The judge set forth a fine
schedule for future violations of the injunction.

By the time the strike settled in January 1990, the
fines against the union totalled $ 64 million. After the
settlement of the strike, the trial judge vacated the $
12 million in fines that would have been payable to
the company, but refused to revoke the $ 52 million
in fines payable to the state and to Russell and
Dickinson counties.

A state appeals court set aside the remaining fines.
On appeal, the union argued to the state supreme
court that the fines payable to the state and the
counties were unenforceable because they were
criminal, rather than civil in nature, and that they had

been imposed without constitutional protections.

The Virginia Supreme Court held that the fines
imposed under a prospective schedule aimed at
barring acts of violence and blockades by strikers
were valid, coercive, civil fines not subject to due
process requirements applicable to criminal contempt
fines. The court reasoned that the fines were civil in
nature because the union was able to control its own
fate.

The court added that although the fines imposed
were large, they were not excessive as a matter of
law in violation of due process, considering the
union's vast financial resources and the magnitude of
injunction violations (141 LRRM 2741).

In seeking review by the U.S. Supreme Court,
the union warned that the state court holding will
make criminal contempt proceedings, and their higher
level constitutional requirements, "as scarce in the
legal world as the California Condor is in the
Western sky."

The union also claimed that the $ 52 million in
fines is so excessive as to violate the Due Process
Clause and the Eighth Amendment, which prohibits
cruel and unusual punishments, excessive bail, and
excessive fines.
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92-1625 UNITED MINE WORKERS v. BAG-
. WELL

Contempt-Fines-Due process.
Ruling below (Va SupCt, 244 Va 463, 423

SE2d 349, 141 LRRM 2741):
Fines imposed upon union pursuant to prospec-

tive schedule previously established solely for pur-
pose of coercing union to comply with injunction
barring acts of violence and blockades by strikers
and thereby allowing union to control its own fate
were valid, coercive, civil fines not subject to due
process requirements applicable to criminal con-
tempt measures; union's argument that civil con-
tempt fines are valid when imposed to coerce
party to perform affirmative act, but that fines
imposed for violation of injunction that prohibits
doing of act are criminal sanctions, is rejected as
presenting distinction without difference; civil co-
ercive fines payable to state and counties were
not mooted by settlement of underlying strike and
suit between union and employer; although fines
imposed were large, they were not excessive as
matter of law in violation of due process, consid-
ering union's vast financial resources and magni-
tude of injunction violations.

Questions presented: (1) May contempt pro-
ceeding-as Virginia Supreme Court held below,
and as is growing trend in lower courts-be
treated as civil in nature (so that none of constitu-
tional requirements for criminal contempt pro-
ceeding need be followed) when defendant is
charged with having taken certain completed ac-
tions that were prohibited by previously imposed
judicial orders, and when finding by court that
defendant took such prohibited actions leads to
sentencing of defendant to pay to court (or state)
substantial fines (in fixed amounts not measured
by any harm suffered by civil party) that court
had established at time of its initial orders, de-
spite distinction between civil and criminal con-
tempts drawn in Gompers v. Buck's Stove &
Range Co., 221 U.S. 418 (1911)? (2) May con-
tempt proceeding-as Virginia Supreme Court
held below, in agreement with one line of conflict-
ing lower court decisions-be treated as civil
when it generates substantial non-compensatory
contempt fines that survive full settlement of
main civil case solely in order that court is able to
vindicate its own authority? (3) Were non-com-
pensatory civil contempt fines of $52 million at
issue here-analogous to punitive damages at
issue in TXO Production Corp. v. Alliance Re-
sources Corp., No. 92-479 (argued 3/31/93),
and civil forfeiture at issue in Austin v. United
States, No. 92-6073 (argued 4/20/93)-so exces-
sive as to violate Fourteenth Amendment's Due
Process Clause and Eighth Amendment's Exces-
sive Fines Clause?

Petition for certiorari filed 4/8/93, by
Laurence Gold, Walter Kamiat, Robert H.
Stropp Jr., John R. Mooney, Andrew P. Miller,
and Virginia A. Seitz, all of Washington, D.C.
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RESTRICTIONS FOR ASSET FORFEITURES

BY HOLLY R. SKOLNICK & G. RICHARD STRAFER
Copyright 1993 American Lawyer Newspapers Group Inc.

Legal Times
July 26, 1993

Forfeiture jurisprudence has been marked by
ancient legal fictions that have profoundly affected
the rights of the parties and even the power of the
courts.

The Supreme Court began this term by hinting that
it might not play a silent role in the face of
government attempts to impose these fictions over
individual rights when, in Republic National Bank of
Miami v. United States, 113 S. Ct. 554 (1992), it
refused to extend the property-as-defendant fiction to
deprive federal courts of jurisdiction whenever the
government was able to move the "res" to another
locale. In the wake of increasing criticism of the
government's forfeiture abuses, the Supreme Court
then continued to limit the forfeiture fictions in even
more profound terms.

Relation-Back Doctrine

Perhaps the most significant of the Court's
forfeiture cases was the Court's dramatic rebuke to
the government of its "creative" attempts to use the
"relation-back" fiction in United States v. Parcel of
Land, 92 Buena Vista Ave., Rumson, 113 S. Ct.
1126 (1993). That common law doctrine, embodied
in most forfeiture statutes passed by Congress in
recent years, holds that "all right, title and interest in
property" at risk under the statutes "shall vest in the
United States upon commission of the act giving rise
to forfeiture." (Emphasis added.) The holding of the
six-member plurality opinion was simple and, on its
face, innocent enough - the government's right to a
retroactive "vesting" of its "ownership" of the
property does not occur until "it has obtained a
judgment of forfeiture." Until the government wins
such a judgment, "someone else owns the property."

The impact of the Court's holding can only be
assessed in light of how the government had been
trying to use the relation-back doctrine to gut the
rights of innocent third parties. Although most
modern forfeiture statutes protect the rights of
so-called innocent owners, the government contended
that if its rights truly vested "upon the commission of
the act giving rise to forfeiture" then the only class of
potential "innocent owners" were those who

maintained ownership from a time prior to the "act
giving rise to forfeiture." Those who unwittingly
acquired an interest in the property from such an
owner after the illegal act were, under the
government's view, completely deprived of a
defense, no matter how innocent their actions or bona
fide their purchase. The plurality was obviously
moved by the implications of such an argument:

Moreover, considering that a logical application of
the Government's submission would result in the
forfeiture of property innocently acquired by persons
who had been paid with illegal proceeds for providing
goods or services to drug traffickers, the burden of
persuading us that Congress intended such an
inequitable result is especially heavy.

The Court's rejection of the government's view of
relation-back may have other, significant
ramifications for forfeiture procedure not directly at
issue in Buena Vista. For example, if the
government's "vested" right in tainted property cut
off all subsequent transfers, then the government
could justify seizing "its" property without first
investigating or determining the impact of the seizure
on third parties. Just this sort of seize first, ask
questions later abuse has fueled the growing criticism
of forfeiture laws. Buena Vista should place a
greater burden on the government to investigate the
basis for forfeiture of property held by third parties
- before instituting such an action.

Significant Limits

In Alexander v. United States, 61 U.S.L.W. 479
(1993), the Court was asked to impose both First and
Eighth Amendment limitations on the government's
use of a criminal-forfeiture statute to forfeit numerous
businesses involved in pornography, including the
"inventory" of the businesses. The majority, drawing
a formalistic distinction between permissible criminal
punishment and a prior restraint on speech, rejected
the First Amendment challenge. Instead of focusing
on the operation and effect of the government action
on the suppression of speech - that the forfeiture
involved the destruction of protected books and films
-- the majority was satisfied that the forfeiture was
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not directed at future speech, but was punishment for
past racketeering violations. The dissent warned that
RICO's forfeiture provisions "arm prosecutors not
with scalpels to excise obscene portions of an adult
bookstore's inventory but with sickles to mow down
the entire undesired use." According to the dissent,
what was really at work in this case was "not the
power to punish an individual for his past
transgressions, but the authority to suppress a
particular class of disfavored speech."

Alexander nevertheless places potentially
significant limits upon the government's ability to
forfeit property in that the Court held that the Eighth
Amendment's "excessive fines" clause was fully
applicable to criminal forfeiture. The Court
recognized that in personam criminal forfeiture is a
form of monetary punishment, no different for Eight
Amendment purposes than a fine. The Court then
criticized and rejected the 8th Circuit's attempt to
"lump . . . together" the analyses used to construe
the Eighth Amendment's "cruel and unusual
punishment" clause with the "excessive fines" clause.
Whereas the former is concerned with such matters
as the "duration and conditions of confinement," the
latter limits the government's power to extract
payments for an offense. The circumstances under
which a criminal defendant may attack a sentence of
incarceration as disproportionate may be limited to
situations involving at least life imprisonment. But,
the excessiveness of a fine is subject to a separate and
distinct inquiry.

The parameters of an excessiveness inquiry,
however, are unclear from the Court's decision in
Alexander. Only a single sentence in the Court's
opinion hints at two factors the Court might consider
appropriate: "It is in the light of the extensive
criminal activities which petitioner apparently
conducted through this racketeering enterprise over a
substantial period of time that the question of whether
or not the forfeiture was 'excessive' must be
considered." (Emphasis added.) The Court also left
open the possibility that other factors, including First
Amendment issues and the imposition of other kinds
of punishment, such as imprisonment and fines on top
of forfeiture, could also play a part in the analysis.

Although the Court's second Eighth Amendment
decision in Austin v. United States, 61 U.S.L.W.
4811 (1993) provides even less guidance concerning
the nature of the excessiveness inquiry, it is
remarkable primarily for requiring such an analysis
at all in the civil-forfeiture context. Refusing to be
blinded by the legal fiction of deeming the res as the

defendant, the Court held that the excessive-fines
clause of the Eighth Amendment applied to civil
forfeitures.

The Court reasoned that since the Eighth
Amendment was not by its own terms limited to
criminal cases, it, like the Fourth Amendment,
applied to civil case. Since the Eighth Amendment
applied, the Court next had to determine whether
imposition of civil forfeiture was "punishment" within
the meaning of that Amendment. After analyzing the
history of forfeitures, especially the contemporary
forfeiture statutes at issue in the case, the Court
answered the question in the affirmative. Since
innocent ownership was a defense, oven though it
was the property that is considered the defendant, the
Court concluded that civil forfeitures served at least,
in part, a punitive purpose and contemplated some
wrongdoing by the property owner.

The Court in Austin concluded its opinion by
declining to establish any kind of test for
excessiveness in the civil-forfeiture context. In a
concurring opinion, Justice Antonin Scalia disagreed
with the Court's reluctance to provide some guidance
to the lower courts, suggesting in the context of a
civil forfeiture a test quite different from a
proportionality test. Noting that any
"instrumentality" of a crime is forfeitable as such
under civil forfeiture statutes, "whether made of the
purest gold or the basest metal," Scalia's
excessiveness test focused on defining the term
"instrumentality."

According to Scalia, "te relevant inquiry for an
excessive forfeiture . . . is the relationship of the
property to the offense: Was it close enough to
render the property, under traditional standards,
"guilty' and hence forfeitable?" Thus, a scale "used
to measure out unlawful drug sales" would be
"confiscable" under such a test, no matter how
valuable. An entire building, however, "in which an
isolated drug sale happens to occur . . . would be an
excessive fine." At what point such a building could
become "close enough" to an offense so as to render
it forfeitable was left unanswered.

Although the steps taken by the Court in Republic
National Bank, Buena Vista, Austin, and Alexander
are a meaningful beginning, they probably are not
sufficient to stem the abuse of forfeiture statutes by
overzealous law-enforcement officers and
prosecutors. A more comprehensive reform measure,
however, is currently pending before Congress.
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Conservative Rep. Henry Hyde (R-Ill.) has
sponsored the Civil Forfeiture Act of 1993, H.R.
2417. The bill clarifies the definition of a "innocent
owner," extends the time limit for claimants to
contest forfeiture, eliminates the cost-bond system
that now requires claimants to pay a premium in
order to get their day in court, and subjects the
government to liability if the property is damaged
while in the government's possession. Most
important, however, the bill forces the government to
prove by clear and convincing evidence that the
property was the proceeds of or used to facilitate
unlawful activity. Under current law, the
government need only show probable cause to believe
the property is tainted - a minimal standard that the
government is entitled to meet through hearsay. The
proposed legislation would both elevate the burden of
proof significantly and require the government to
meet it through competent evidence. Accordingly,
the proposal is a welcome supplement to the Court's
reformation of forfeiture law.

Holly R. Skolnick is a shareholder with Miami's
Greenberg, Traurig, Hoffman, Lipoff, Rosen &
Quentel, G. Richard Strafer is a partner with Miami's
Quinon & Strafer.
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RULINGS BY JUSTICE SHIFT THE TIDE ON FORFEITURES

BY MARCIA COYLE, National Law Journal Staff Reporter
Copyright 1993 The New York Law Publishing Company

The National Law Journal
July 12, 1993

The U.S. Supreme Court, in a quartet of forfeiture
challenges in the term just ended, sent a clear
message to prosecutors that the government's power
to seize assets associated with illegal drug dealing and
other crimes is not without limit, say criminal defense
lawyers and others.

The four cases represent the largest number of
forfeiture challenges heard by the court in a single
term and the government experienced defeats in each,
notes David B. Smith of Jacobovitz, English & Smith
in Alexandria, Va., author of the treatise
"Prosecution and Defense of Forfeiture Cases."

The Rehnquist Court this term broke its pattern of
pro-government forfeiture decisions, he adds. "The
court takes four cases and the government loses all of
them - that is no coincidence. Obviously the court
is concerned about forfeiture abuse and trying to get
a handle on it."

The last and most important decision in the quartet
came on the term's last day, June 28. In Austin v.
U.S., 92-6073, a unanimous high court held that the
Eighth Amendment's ban on excessive fines applies
to civil forfeiture of all types of property used in, or
acquired through, illegal drug dealing.

In another decision the same day, Alexander v.
U.S., 91-1526, the justices held criminal forfeiture
under the federal Racketeer Influenced and Corrupt
Organizations Act does not violate the First
Amendment; it too can be challenged as an excessive
fine.

The high court is trying "to make sense" of the
concept of forfeiture, a prosecutorial tool with much
common-law baggage, says forfeiture scholar Prof.
Gary M. Maveal of the University of Detroit Mercy
School of Law.

"I think it's a healthy development to put some
sense of order and fairness into forfeiture law," he
says. "I don't think too many prosecutors won't be
able to live with these decisions. They've had the
upper hand for some time."

New Limit
In Austin, the high court reversed a ruling by the

8th U.S. Circuit Court of Appeals that Richard L.
Austin had no Eighth Amendment challenge to the
forfeiture of his mobile home and auto body shop
after his conviction for cocaine possession.

Led by Justice Harry A. Blackmun, the justices
rejected the government's argument that civil
forfeitures of drug-related assets are remedial only,
not punitive, and fall outside the sweep of the Eighth
Amendment. The court said that forfeitures generally
and historically have been understood, at least in
part, as punishment. And the Eighth Amendment's
purpose - to limit the government's power to punish
- cuts across the divide between civil and criminal
law, added the court.

The high court declined to announce a test for
determining whether a forfeiture is excessive, saying,
"Prudence dictates that we allow the lower courts to
consider that question in the first instance."

In Alexander, the justices confronted First and
Eighth amendment questions in the criminal forfeiture
of a multimillion-dollar "adult entertainment"
business because of the owner's RICO conviction on
obscenity charges.

A 5-4 court fund no free speech violation in the
RICO forfeiture, but a unanimous court agreed the
forfeiture could be challenged for excessiveness under
the Eighth Amendment.

Mr. Smith, who drafted an amicus brief for the
National Association of Criminal Defense Lawyers on
Mr. Austin's behalf, and Arizona Asst. Attorney
General Cameron Holmes, who wrote a brief for a
group of states on behalf of the government, say the
practical effects of Austin are likely to be small. "It
will force the government to weed out the egregious
cases that have caused it so much grief in the press
and Congress, such as forfeiture of farms for
growing small amounts of marijuana," says Mr.
Smith. But, says Mr. Holmes, prosecutors already
are exercising discretion in keeping excessive cases
out of the system.
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A more serious problem for the government looms
in Austin, adds Mr. Smith. The court, he says, made
clear that its decision in U.S. v. Halper, 490 U.S.
435 (1989), applies to forfeitures. Halper, he says,
raises double jeopardy concerns that could force
prosecutors either to forgo civil forfeiture or rely
more heavily on criminal forfeitures, less favored
because of their higher burden of proof.

Another question raised in the decision's wake,
says Mr. Austin's counsel, Richard L. Johnson of
Sioux Falls, S.D., is whether a court must appoint
counsel for indigent defendants in civil forfeiture
proceedings because forfeiture is now deemed
"punishment.*

The other forfeiture decisions this term were in
Republic National Bank v. U.S., 97-767, and U.S. v.
Parcel of Land, 91-781. The court has agreed to
hear U.S. v. James Daniel Good Real Property,
92-1180, which raises questions about notice and
opportunity for a hearing in civil forfeitures.
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92-1180 U.S. v. JAMES DANIEL GOOD REAL
PROPERTY

Forfeiture-Due process-Notice and hearing-
Limitations periods.

Ruling below (CA 9, 971 F2d 1376, 51 CrL
1193):

Civil forfeiture action filed within five-year
limitations period set forth in 19 USC 1621 is
nevertheless untimely if internal time limits set
forth in 19 USC 1602-04 are not met; those time
limits, which require federal agents to immediate-
ly report drug law violations to their superiors,
who must notify attorney general, who in turn
must "immediately" inquire into report and bring
forfeiture action "forthwith" if one is appropri-
ate, are independent of statute of limitations;
Fifth Amendment's Due Process Clause requires
that notice and opportunity to be heard be pro-
vided before real property may be seized for
forfeiture.

Questions presented: (1) Did seizure of real
property for forfeiture, pursuant to warrant is-
sued by magistrate judge on basis of finding of
probable cause, violate Fifth Amendment's Due
Process Clause because owner, who did not reside
on premises, was not given notice and opportunity
for hearing prior to seizure? (2) Can civil action
under 21 USC 881(a)(7) for forfeiture of proper-
ty used in commission of drug offense be statutor-
ily time-barred even if it is filed within five-year
statute of limitations in Section 1621?

Petition for certiorari filed 1/8/93, by Kenneth
W. Starr, Sol. Gen., Robert S. Mueller III, Asst.
Atty. Gen., John G. Roberts Jr., Dpty. Sol. Gen.,
Edwin S. Kneedler, Asst. to Sol. Gen., and Mi-
chael E. O'Neill, Justice Dept. Atty.
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UNITED STATES OF AMERICA v.
JAMES DANIEL PROPERTY TITLED IN THE NAME OF JAMES DANIEL GOOD,

No. 90-16636
UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

971 F.2d 1376; 1992 U.S. App. LEXIS 7597; 92 Cal. Daily
Op. Service 3491; 92 Daily Journal DAR 5516

December 11, 1991, Argued and Submitted
San Francisco, California

April 24, 1992, Filed

on August 21, 1989.

This appeal challenges the civil forfeiture of a
home pursuant to 21 U.S.C. @ 881(a)(7),' the
provision of the Controlled Substance Act that
authorizes the forfeiture of real property. James
Daniel Good challenged the forfeiture as untimely
and as a violation of due process. The district court,
exercising jurisdiction under 21 U.S.C. @ 881(b),
granted the government's motion for summary
judgement. The district court found the action to be
timely and in accordance with due process. Notice of
Appeal was filed in compliance with Fed. R. App. P.
4(a). Our jurisdiction is based on 28 U.S.C. @ 1291.
We reverse and remand on the timing issue; we
reverse on the due process question, finding that
Good's rights were violated, and we affirm the
district court in all other respects.

I.

On January 31, 1985, pursuant to a search
warrant, Hawaii state police officers uncovered
approximately 89 pounds of marijuana, marijuana
seeds, vials containing hashish oil, and other drug
paraphernalia. Good pleaded guilty on July 3, 1985
to promoting a harmful drug in violation of Hawaii
Revised Statutes @ 712-1245(1)(b). He served one
year in jail and was placed on probation. He was also
required in a state court forfeiture action to surrender
$ 3,187 in cash found on the premises.

Some four years later, on August 8, 1989, the
United States filled the present action, seeking to
forfeit Good's house and property pursuant to @
881(a)(7). On that same day, a Seizure Warrant
directing U.S. Marshals to seize the defendant
property was issued by a magistrate judge of the U.S.
District Court of Hawaii. The affidavit in support of
the seizure warrant was sworn by a DEA special
agent and relied exclusively on evidence gathered in
the January 31, 1985 state police search of Good's
house. The actual seizure of Good's home occurred

Good filed a timely claim for the property. After
discovery, in July 1990, Good filed a motion for
summary judgement and a motion for rents on the
property collected by the government after the
seizure. The government filed its own motion for
summary judgement and moved to strike Good's
claim. The district court denied Good's motions and
granted the government's. This appeal followed.

II.

The United States sought forfeiture of Good's
home four years after Good was convicted and
sentenced on state drug charges and four and one half
years after the underlying predicate acts occurred.
Most of the forfeiture cases concerned with
procedural and timing issues deal with lengthy delays
between the initial seizure of property and the
instigation of forfeiture proceedings. This case,
however, is concerned with the effects of a lengthy
delay between the underlying predicate acts and the
initiation of forfeiture proceedings. The contention
that the forfeiture was untimely involves the
interpretation of statutes and is subject to review as a
question of law. Bunting v. United States, 884 F.2d
1143, 1145 (9th Cir. 1989).

The Controlled Substance Act does not establish
procedures to govern civil forfeiture, rather, section
881 incorporates the procedures outlined in the
customs laws.

The provisions of law relating to the seizure,
summary and judicial forfeiture, and
condemnation of property for violation of
the customs laws; the disposition of such
property or the proceeds from the sale
thereof; the remission or mitigation of such
forfeitures; and the compromise of claims
shall apply to seizures and forfeitures
incurred, or alleged to have been incurred,
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under any of the provisions of this
subchapter . . .

21 U.S.C. @ 881(d). This court interprets 21 U.S.C.
@ 881 as incorporating the provisions "set forth in
Title 19 of the United States Code, sections
1602-21." United States v. One 1971 BMW 4-Door
Sedan, 652 F.2d 817, 819 (9th Cir. 1981).

Section 1621 of the customs laws provides the
statute of limitations for initiating customs forfeiture
and penalty proceedings. It reads in pertinent part:

No suit or action to recover any pecuniary
penalty or forfeiture of property accruing
under the customs laws shall be instituted
unless such suit or action is commenced
within five years after the time when the
alleged offense was discovered.

19 U.S.C. @ 1621. The customs laws also outline
specific obligations for customs agents and officers,
as well as for U.S. attorneys and the Attorney
General.

Good argues that the five year limitations period in
section 1621 establishes an outer limit and that
actions filed within the five year period may still be
untimely if filed in violation of other relevant sections
of the customs laws, see 19 U.S.C. @@ 1602-04.?
These other provisions establish a series of internal
notification and reporting requirements where
customs agents must report to customs officers, see
19 U.S.C. @ 1602, customs officers must report to
the United States attorney, see 19 U.S.C. @ 1603,
and the Attorney General must "immediately" and
"forthwith" bring a forfeiture action if he believes
that one is warranted, see 19 U.S.C. @ 1604.

In One 1971 BMW 4-Door Sedan this court held
that the mandates of sections 1602, 1603 and 1604
were applicable to 21 U.S.C. @ 881 forfeitures. In
that case, however, the Drug Enforcement
Administration ("DEA") had already seized the
property in question.

Section 1602 imposes on the seizing officer a duty
to report the seizure immediately to the appropriate
DEA official; section 1603 requires the DEA official
to report the seizure promptly to the appropriate
United States Attorney for prosecution of the
forfeiture and to include in that report a statement of
all facts relevant to the seizure; and section 1604
requires the United States Attorney immediately upon
receipt of that report to inquire into the facts of the

case and the laws applicable thereto to determine "if
it appears probable that . . . forfeiture has been
incurred," and to institute proceedings "forthwith,"
unless, upon inquiry and examination, he decides
"that such proceedings probably cannot be sustained
or that the ends of public justice do not require that
they be instituted or prosecuted."

652 F.2d at 819-20.3

We have found no case which interprets the statute
of limitations, section 1621, in light of the DEA's
obligations under sections 1602-04. Some courts have
applied the statute of limitations to various forfeiture
actions without considering the possible limiting
effects of sections 1602-04. The Third Circuit simply
applied the five year rule in deciding that a forfeiture
action initiated in 1989, based on predicate acts
discovered in 1986, was not time barred. United
States v. A Parcel of Land, Bldgs., App. & Imp.,
937 F.2d 98, 105 (3rd Cir. 1991), pet. for cert.
pending. The court found that there had been no
undue delay, but was not asked to consider whether
government officials complied with sections 1602-04.
Similarly, two district courts have applied the five
year rule without discussing the issue before this
court. See United States v. $ 116,000 in U.S.
Currency, 721 F. Supp. 701, 705 (D.N.J. 1989)
(forfeiture action barred by @ 1621); United States v.
2401 S. Claremont, 724 F. Supp. 670, 673 (W.D.
Mo. 1989) (forfeiture action not barred by @ 1621).
The court in 2401 S. Claremont relied on dicta found
in a footnote of a Supreme Court opinion examining
the due process implications of delaying the initiation
of forfeiture proceedings once property has been
seized. See United States v. $ 8,850, 461 U.S. 555,
563 n.13, 103 S. Ct. 2005, 76 L. Ed. 2d 143 (1983).
The Court read section 1621 as creating a five year
statute of limitations but, given that the issue was not
before it, did not examine the effects of competing
obligations under sections 1602-04. Finally, the First
Circuit held that a ten month delay in initiating
forfeiture proceedings was not unreasonable. United
States v. Land and Bldg. at 2 Burditt Street, 924
F.2d 383, 385 (1st Cir. 1991). The court, however,
also in dicta, expressed scepticism as to whether the
government was free to initiate proceedings any time
it chose within the five year period. Id.

The scope of the DEA's obligations under sections
1602-04 when there has not been a seizure of
property and the relationship between these
provisions and the statute of limitations, section 1621,
are issues of first impression. The government
contends that there is no conflict between the
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provisions because section 1604's mandate to the
Attorney General applies only when property has
been seized. According to this argument, nothing in
sections 1602-04 pertain to the process or timing of
the decision to initiate forfeiture proceedings in the
absence of seizure. The government concludes that it
is free to seek forfeiture at any time within the five
year statute of limitations.

Like any exercise in statutory interpretation, we
begin by examining the language of the statute and
assessing its plain meaning. North Dakota v. United
States, 460 U.S. 300, 312, 75 L. Ed. 2d 77 , 103 S.
Ct. 1095 (1983); United States v. Hurt, 795 F.2d
765, 770 (9th Cir. 1986), cert. denied, 484 U.S. 816,
98 L. Ed. 2d 33 , 108 S. Ct. 69 (1987). Contrary to
the government's assertion, the language of section
1604 does not restrict itself to situations where there
has been a seizure of property.

It shall be the duty of the Attorney General of the
United States immediately to inquire into the facts of
cases reported to him by customs officers and the
laws applicable thereto, and if it appears probable
that any fine, penalty, or forfeiture has been incurred
by reason of such violation, for the recovery of
which the institution of proceedings in the United
States district court or the Court of International
Trade is necessary, forthwith to cause the proper
proceedings to be commenced and prosecuted,
without delay, for the recovery of such fine, penalty,
or forfeiture . . .

19 U.S.C. @ 1604 (emphasis added). Rather than
speaking in terms of seizure, the section refers to
those "cases reported to him by customs officers" as
well as fines, penalties and forfeitures incurred by
"such violations."

To understand the meaning of these terms, it is
necessary to examine section 1604 in the context of
the reporting requirements of sections 1602 and 1603.
Section 1602 provides:

It shall be the duty of any officer, agent, or other
person authorized by law to make seizures of
merchandise or baggage subject to seizure for
violation of the customs laws, to report every such
seizure immediately to the appropriate customs
officer for the district in which such violation
occurred, and to turn over and deliver to such
customs officer any vessel, vehicle, aircraft,
merchandise or baggage seized by him, and to report
immediately to such customs officer every violation
of the customs laws.

19 U.S.C. @ 1602 (emphasis added). The duty of
agents to report to their superiors is not limited to
those instances where they have seized property.

Similarly, section 1603 requires:

Whenever a seizure of merchandise for violation of
the customs laws is made, or a violation of the
customs laws is discovered, and legal proceedings by
the United States attorney in connection with such
seizure or discovery are required, it shall be the duty
of the appropriate customs officer to report such
seizure or violation to the United States attorney for
the district in which such violation has occurred, or
in which such seizure was made, and to include in
such report a statement of the facts and circumstances
of the case within his knowledge, with the names of
the witnesses and a citation to the statute or statutes
believed to have been violated, and on which reliance
may be had for forfeiture or conviction.

19 U.S.C. @ 1603(b).

While it is clear that these provisions encompass
seizures, we hold that the substance of the procedures
outlined in sections 1602-04 is not limited to those
instances where seizure of property has already
occurred. The same procedural requirements apply
when government agents who are bound by these
provisions learn of violations of the law that may
subject property to forfeiture.

Interpreting sections 1602-04 to require prompt
government action when FBI and DEA agents have
knowledge of violations of the law implicating
forfeiture does not render the five year statute of
limitations meaningless. Section 1621 is not phrased
to extend the government the authority to seek
forfeiture at anytime within a five year period.
Section 1621 is phrased in the negative: "No suit or
action to recover any pecuniary penalty or forfeiture
of property accruing under the customs laws shall be
instituted unless such suit or action is commenced
within five years after the time when the alleged
offense was discovered." 19 U.S.C. @ 1621. As the
First Circuit has reasoned, this section provides "that
a forfeiture action cannot be brought after a lapse of
five years; not that forfeiture may be commenced at
any time within five years." Land and Building at 2
Burditt Street, 924 F.2d at 385 (dicta). Our
interpretation of sections 1602-04 and 1621 is
consistent with the face of the statute.

Moreover, the statute of limitations incorporates a
discovery rule, which has been interpreted to employ
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a "known or should have known standard." An
offense is discovered "when a 'party discovers or
possesses the means to discover the alleged wrong,
whichever occurs first.' " $ 116,000 in U.S.
Currency, 721 F. Supp. at 703-04 (quoting United
States v. R.I.T.A. Organics, Inc., 487 F. Supp. 75,
77-78 (N.D. Ill. 1980)). The requirements of sections
1602-04, on the other hand, are triggered when
knowledge of the alleged violation actually exists.
Finally, section 1621 is applicable to the United
States government as a whole. The mandates of
sections 1602-04 are much narrower. The expedited
reporting and action requirements apply only to those
federal officers authorized to seize property, and they
are triggered only when actual knowledge of a
violation of a law potentially justifying forfeiture
exists.

The policy reasons cited by the government for
pursuing civil forfeiture after the termination of
criminal proceedings does not require a different
outcome. The government can cite no policy interest
for waiting for four years after the termination of
criminal actions. Additionally, as the government
acknowledges, governmental concerns can be
accommodated by requesting a stay in the civil
proceeding.

It remains to be determined how duties directed to
customs agents and officials are to be translated in
the context of 21 U.S.C. @ 881 for the purposes of
civil forfeiture under the Controlled Substance Act.
Section 881(d) provides that such duties that are
imposed upon the customs officer or any other person
with respect to the seizure and forfeiture of property
under the customs laws shall be performed with
respect to seizures and forfeitures of property under
this subchapter by such officers, agents, or other
persons as may be authorized or designated for that
purpose by the Attorney General.

21 U.S.C. @ 881(d). Federal regulations designate
those officers who can make seizures under the
Controlled Substance Act. "For the purpose of
carrying out the Act, all special agents of the Drug
Enforcement Administration and the Federal Bureau
of Investigation are authorized and designated to seize
such property as may be subject to seizure." See 21
C.F.R. @ 1316.72. Given that FBI and DEA agents
are authorized to seize property, these agents are also
bound by the reporting obligations of sections 1602
and 1603. Their reports of seizures and violations of
the law implicating potential forfeitures trigger the
Attorney General's obligations under section 1604.

In the raid on Good's house, an IRS agent
accompanied the local police. This agent was neither
authorized to seize property nor bound to report the
alleged offense. His presence did not trigger any of
the requirements of sections 1602-04. Robert Aiu, a
special agent for the DEA, ultimately swore the 1989
affidavit in support of the seizure warrant. The
government refused to answer interrogatories directed
at determining when Aiu or any other DEA personnel
obtained actual knowledge of the alleged offense. We
cannot determine from the record before us when the
government's obligations under sections 1602-04
were triggered. Consequently, the record does not
reveal whether the government acted in a prompt and
timely fashion in compliance with the statute.

The case is remanded to the district court to
develop the factual record necessary for this
determination.

III.

Good's home was seized pursuant to a warrant of
arrest issued by a United States magistrate. There
was no prior notice or opportunity for the property
owner to be heard before the seizure of his home. 21
U.S.C. @ 881 does not provide for such a hearing.
Good argues that the statute is an unconstitutional
violation of due process both on its face and as
applied. The government cites a phalanx of Ninth
Circuit opinions that uniformly support the
proposition that items subject to forfeiture may be
seized without prior judicial review. See United
States v. One 1985 Cadillac Seville, 866 F.2d 1142
(9th Cir. 1989); United States v. One 1971 BMW
4-Door Sedan, 652 F.2d 817 (9th Cir. 1981); United
States v. One 1972 Mercedes Benz, 545 F.2d 1233
(9th Cir. 1976); United States
v. Tax Lot 1500, 861 F.2d 232 (9th Cir. 1988), cert.
denied, 493 U.S. 954, 110 S. Ct. 364, 107 L. Ed. 2d
351 (1989).

All of these case, save one, have one thing in
common: the seized property can be driven away and
could find itself in another jurisdiction by sundown.
The exception is Tax Lot 1500, which involved the
forfeiture of real property. The government urges us
to rest our decision on this case. The problem with
Tax Lot 1500, however, is that it was argued and
submitted as an eighth amendment case, not as a due
process case. Neither the due process arguments nor
the record before the court were sufficiently
developed to support the broad proposition cited by
the government that the absence of a pre-seizure
hearing can never raise constitutional questions, even
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when real property is being forfeited. Tax Lot 1500
specifically reserved the issue of a potential facial
challenge to @ 881 and confined its holding to the
statute as applied. The court found that the process
afforded "sufficiently cured any possible
constitutional defect" in that case. See 861 F.2d at
236.

Tax Lot 1500 does not provide a general
framework for analyzing the due process implications
of forfeiting real property and is of little help in
resolving the issue in the present case. For guidance,
we turn to the Supreme Court's decisions in Mathews
v. Eldridge, 424 U.S. 319, 47 L. Ed. 2d 18 , 96 S.
Ct. 893 (1976), Calero-Toledo v. Pearson Yacht
Leasing Co., 416 U.S. 663, 40 L. Ed. 2d 452 , 94
S. Ct. 2080 (1974), and Fuentes v. Shevin, 407 U.S.
67, 32 L. Ed. 2d 556 , 92 S. Ct. 1983 (1972).
Mathews v. Eldridge identifies a number of factors
that should be considered in determining whether or
not there has been a violation of due process. Courts
are instructed to consider the significance of the
property interest at stake, the risk of erroneous
deprivations given the procedures actually used, as
well as the probable value of additional procedural
safeguards, and, finally, the government's interest in
pre-notice seizure. 424 U.S. at 335.

Fuentes teaches that due process requires notice
and an opportunity to be heard prior to the
deprivation of a property interest. 407 U.S. at 80-82.
Exceptions to this rule are warranted only in
"extraordinary situations." The second of three
defining characteristics of such an extraordinary
situation is when there is "a special need for very
prompt action." 407 U.S. at 91.

Calero-Toledo applied the Fuentes criteria to civil
forfeitures holding that an exception to the general
rule of notice and an opportunity to be heard is
warranted when the property being forfeited is a
yacht. Central to the Court's analysis was the fact
that the property in question was personal property
and that it was movable. "The property seized - as
here, a yacht - will often be the sort that could be
removed to another jurisdiction, destroyed, or
concealed, if advance warning of confiscation were
given." 416 U.S. at 679. This case has been relied
upon to establish the general proposition that due
process does not require government officials to
conduct hearings before seizing items of personal
property that are subject to forfeiture.

Calero-Toledo, however, was decided before 21
U.S.C. @ 881(a)(7) was adopted in 1984. Section

881(a)(7) made real property subject to civil
forfeiture for the first time. We find that, for the
purposes of due process analysis, real property is
distinct from personal property. One of the unique
aspects about a piece of land is that it cannot be
easily moved, eliminating the Fuentes requirement for
"very prompt action." The forfeiture of a person's
home also has implications for the balance in
Mathews v. Eldridge. People have a particularly
strong interest in their homes, and the government
has a less significant interest in seeking forfeiture
prior to giving notice and an opportunity to be heard.
The home will be there when the government decides
to initiate forfeiture proceedings. The home will be
there when the government delivers notice of its
intent. Finally, the home will still be there for seizure
if the government is successful on the merits of its
action. These factors shift the balance struck in
Calero-Toledo and in most instances will militate in
favor of requiring a pre-seizure hearing before an
individual's home can be taken.

The Second Circuit has grappled with the difficult
issues raised by the seizure of a house. See United
States v. Property at 4492 S. Livonia Rd., 889 F.2d
1258 (2nd Cir. 1989). In a well-reasoned opinion the
court examined the factors identified in Mathews v.
Eldridge and concluded that "under all the
circumstances there were no exigent circumstances
justifying the seizure of [the individual's] home when
the forfeiture action was started." 889 F.2d at 1265.
The court held that due process required the
provision of a pre-seizure hearing. The Eleventh
Circuit, in a cursory treatment of the question, has
come to the opposite conclusion. See United States v.
A Single Family Residence, 803 F.2d 625, 632 (11th
Cir. 1986). We find the Second Circuit's analysis
persuasive and reach a similar result.

Good has a substantial and unique interest in his
home. The government's interest in avoiding a
pre-seizure hearing is not significant in this case. The
house is not going anywhere. It is not going to be
"removed to another jurisdiction, destroyed or
concealed." Calero-Toledo, 416 U.S. at 679. Any
legitimate interest the government has may be
protected through means less restrictive than seizure.
"Any exigency that might be posed by threat of an
encumbrance on, or transfer of, the property may be
met by less restrictive means than seizure, for
example, by the filing of a lis pendens . . . along
with a restraining order or a bond requirement."
Livonia Road, 889 F.2d at 1265. The government
argues after a four and a half year delay that no
pre-seizure hearing should be required because quick
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action was necessary. Government claims of urgency
do not inspire confidence. The government does have
a strong interest in seeing that the property is no
longer used for illegal purposes, but this interest can
be met through means less drastic than seizure of the
real property. On the facts of this case we find that
the statute, as applied, violated Good's rights to due
process. Good was entitled to notice and an
opportunity to be heard before his home was seized.
We need not reach the facial challenge.

If on remand the district court finds the filing of
this proceeding to be timely, the violation of Good's
due process rights need not invalidate the forfeiture.
The " 'mere fact of the illegal seizure, standing
alone, does not immunize the [seized] goods from
forfeiture.' " United States v. One 1971
Harley-Davidson Motorcyle , 508 F.2d 351 (9th Cir.
1974) (per curiam) (quoting John Bacall Imports,
Ltd. v. United States, 412 F.2d 586, 588 (9th Cir.
1969); see also Livonia Road, 889 F.2d at 1265-66.
Good is, however, entitled to the rents accrued
during the illegal seizure of his home.

IV.

Other issues were briefed and argued on appeal
and are found to be without merit. The district court
is affirmed in all other respects. The case is
remanded for a determination of when the DEA
learned of the underlying violation and whether its
subsequent actions complied with 19 U.S.C. @@
1602-04. If the action is found to be timely, then
summary judgement may be entered in favor of the
government. If the action is untimely, then the case
should be dismissed. In either instance, Good is
entitled to the rents accrued on his home after
seizure.

AFFIRMED IN PART, REVERSED IN PART,
AND REMANDED.

DISSENT: NOONAN, Circuit Judge, concurring and
dissenting:

I concur in all but Part II, as to which I dissent. In
Part II, the court has converted a set of housekeeping
rules for the government into statutory protection for
the property of malefactors. Once property has been
used in the commission of a narcotics offense it is
subject to forfeit. 21 U.S.C. @ 881(a). The
government is free to claim the forfeiture any time
after the offense is discovered. The only relevant
restriction is the statute of limitations, which bars suit
five years after the time of discovery. 19 U.S.C. @

1621.

The opinion of the court in Part II, in effect,
creates a new statute of limitations. It also provides
a new construction of a statute that has been in
existence for almost seventy years and has been
applied in a variety of contexts to customs offenses
without any court ever giving the statute the
application given in this case. The closest authority
that the majority can find is dicta in a case that
speaks of "due process implications" if a forfeiture
were "brought against a property the owner of which
already has been tried and acquitted." United States
v. Land and Bldg. at 2 Burditt Street, 924 F.2d 383,
386 (1st Cir. 1991). With all respect, these dicta are
not authority for the surprising construction of the
statute advanced here.
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ENDNOTES

1. In 1984 Congress amended the Controlled
Substance Act, Pub. L. 91-513, 84 Stat. 1242 (Oct.
27, 1970), to allow for the forfeiture of real
property. See Pub. L. 98-473, @ 306(a), 98 Stat.
2050 (Oct. 12, 1984).

2. Alternatively, Good asks us to adopt the
reasoning of Judge Ferguson's concurring opinion in
United States v. Tax Lot 1500, 861 F.2d 232,.236
(9th Cir. 1988) (Ferguson, J., concurring), cert.
denied, 493 U.S. 954, 110 S. Ct. 364, 107 L. Ed. 2d
351 (1989). Judge Ferguson argues that the language
of 21 U.S.C. @ 881(a)(7), the provision authorizing
the forfeiture of real property, requires the prompt
commencement of forfeiture proceedings. That issue
was not properly before the court in Tax Lot 1500
and we are not bound by the views of a concurring
opinion. We are not persuaded by the argument and
decline to make it a basis for our decision.

3. In 1980 these provisions were amended to
substitute "the Attorney General of the United States"
and "the Attorney General" in the place of "United
States attorney." See Pub. L. 96-417, 94 Stat. 1746
(Oct. 10, 1980). This amendment does not affect our
analysis.

4. The facts of this case illustrate how sections
1602-04 and 1621 continue to have separate and
independent meanings. It can fairly be argued that the
discovery rule under @ 1621 was triggered at the
time of the state police search, especially given the
presence of the IRS agent. The five year statute of
limitations began to run at this time. Analysis under
sections 1602-04, however, involves a separate
inquiry. These provisions are implicated only when
DEA or FBI agents obtain knowledge of the offense.
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Courts and Procedure

92-1123 IZUMI SEIMITSU KOGYO KABU-
SHIKI KAISHA v. U.S. PHILIPS CORP.

Appeals-Vacation of final judgment at parties'
request when case is settled while on appeal.

Ruling below (U.S. Philips Corp. v. Windmere
Corp., CA FC, 971 F2d 728):

Vacatur of trial court's judgmept is appropri
ate when all parties settle, thereby mooting actior
on appeal.

Question presented: Should U.S. courts of aps
peals routinely vacate district court final judg
ments at parties' request when cases are settle(
while on appeal?

Petition for certiorari filed 12/30/92, by Her
bert H. Mintz, Robert D. Litowitz, Don 0. Bur-
ley, and Finnegan, Henderson, Farabow, Garrett
& Dunner, all of Washington D.C.

Judges

92-6921 LITEKY v. U.S.
Recusal-Matters arising in course of judicial
proceedings.

Ruling below (CA 11, 9/28/92):
Fact that judge presided over defendant's 1983

conviction stemming from defendant's protest re-
garding U.S. policy toward El Salvador does not
require that judge recuse himself from presiding
over subsequent prosecution of such defendant
and two others for spilling blood on federal prop-
erty, in violation of 18 USC 1361's ban against
willfully injuring U.S. property, as part of protest
against U.S. involvement in El Salvador.

Question presented: Does 28 USC 455(a),
which provides that "any judge .. . shall disquali-
fy himself in any proceeding in which his impar-
tiality may reasonably be questioned," require
that cause of apparent bias stem from extra-
judicial source?

Petition for certiorari filed 12/14/92, by Peter
Thompson, and Thompson, Lundquist & Sicoli,
both of Minneapolis, Minn.
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