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HARD LABOR: THE LEGAL IMPLICATIONS OF SHACKLING
FEMALE INMATES DURING PREGNANCY AND

CHILDBIRTH

ABSTRACT

Despite international human rights guidelines that prohibit the
practice, thirty-eight states and the Federal Bureau of Prisons cur-
rently allow corrections officials to shackle pregnant inmates during
the third trimester of pregnancy. Of these, twenty-three states and
the Bureau also allow restraints to be used during active labor. Only
two state legislatures, Illinois and California, have addressed the issue
of using physical restraints on pregnant inmates; the vast majority
of states rely on corrections officials to craft policy.

This article analyzes both states' justifications for shackling
policies as well as the Constitutional and human rights arguments
that have been posed by inmates and their advocates for eliminating
the use of physical restraints during pregnancy and childbirth. A
historical overview of the treatment of female prisoners as well as an
analysis of the current impact of pregnancy in American prisons will
reveal that shackling policies are impractical at best, and in the worst
scenarios, seriously life-threatening. The second section addresses
potential judicial remedies for female inmates who have been affected
by shackling policies. Until the mid-1990s, prisoners seeking redress
for civil rights violations such as inhumane and senseless use of
physical restraints were most likely to turn to § 1983 litigation. Since
the passage of the Prison Litigation Reform Act in 1996, prisoner
plaintiff's access to the courts has been limited by heightened proce-
dural and evidentiary requirements that do not apply to the general
public. Therefore, in the final section, this paper concludes that female
prisoners and their advocates will most likely have to turn to alter-
native methods of relief, including innovative prison programs like
Catch the Hope, implemented in the Massachusetts state prison
systems to provide adequate prenatal and postnatal care within the
limitations of a correctional environment.
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INTRODUCTION
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III. JUDICIAL REMEDIES FOR FEMALE INMATES: EIGHTH AMENDMENT
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A. The Prison Litigation Reform Act of 1996
1. The Administrative Exhaustion Requirement
2. The "Physical Injury" Requirement

IV. POLITICAL REMEDIES & POLICY SOLUTIONS: ALTERNATIVES TO

LITIGATION

A. Anti-Shackling Statutes at the State Level
B. "Catch the Hope'" Pre-Empting Prisoner Litigation

CONCLUSION

The doctor came and said that yes, this baby is
coming right now, and started to prepare the bed for
delivery. Because I was shackled to the bed, they
couldn't remove the lower part of the bed... [or]put
my feet in the stirrups. My feet were still shackled
together, and I couldn't get my legs apart.... [M]y
baby was coming but I couldn't open my legs.

Finally the officer came and unlocked the
shackles from my ankles. My baby was born then.
I stayed in the delivery room with my baby for a
little while, but then the officer put the leg shackles
and handcuffs back on me and I was taken out of
the delivery room. 1

INTRODUCTION

No one knows for sure how many babies are born in the nation's
jails and prisons each year.2 Midway through 2005, the Bureau of

1. Maria Jones, former inmate of the Cook County, Illinois jail, in AMNESTY
INTERNATIONAL, "NOT PART OF MY SENTENCE": VIOLATIONS OF THE HUMAN RIGHTS OF
WOMEN IN CUSTODY 64, 65 (1999), available at http://web.amnesty.org/library/Index/
engAMR510011999 [hereinafter AMNESTY INTERNATIONAL, "NOT PARTOFMY SENTENCE"].
Jones was imprisoned on drug charges. Id. at 64. She had never been charged with or
convicted of a violent offense and was not considered an escape risk. Id.

2. Nat'l Inst. of Corr., U.S. Dep't of Justice, What is the Difference Between Jail
and Prison?, http://web.archive.orgweb/20061002035022/http://www.nicic.orgWebPage
_378.htm (last visited Jan. 15, 2008). Use of the phrase "corrections" is intended to
encompass both prison and jail populations. Id. According to the National Institute of
Corrections, typically'jails are locally-operated correctional facilities that [usually] confine
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Justice Statistics found that female offenders account for approxi-
mately ten percent of the nation's corrections population.' The
Sentencing Project, a non-profit research and advocacy organization
that opposes the use of incarceration for many non-violent offenses,
calculated that 40,000 new inmates are admitted annually.4 A 1999
Bureau of Justice Statistics study found that five percent of female
prison inmates and six percent of those in jail are admitted during
pregnancy.5 Based on these surveys, the New York Times has esti-
mated that 2,000 children are born to women in jails each year.6 Of
course, these studies were conducted by separate organizations with
different agendas, in three different years, and used three different
statistical samples.7 None of the studies take into account the effect
of release of jail inmates prior to childbirth; abortion, miscarriage,
and stillbirth; or impregnation during incarceration on the rate of
live births.' At best, "2,000 births" represents an extremely rough
estimate. 9

Therefore, it is difficult to know how many mothers and children
are affected by the widely-embraced practice of shackling female in-
mates during pregnancy, labor, and childbirth. Despite international
human rights guidelines that prohibit the practice,"° thirty-eight

persons [with] ... sentence[s] of 1 year or less.... Prisons are operated by either a
state or the federal government, and they confine only those individuals who have been
sentenced to 1 year or more of incarceration." Id.

3. See PAIGE M. HARRISON & ALLEN J. BECK, BUREAU OF JUSTICE STATISTICS, U.S.

DEP'T OF JUSTICE, PUB'L NO. 213133, PRISON AND JAIL INMATES AT MIDYEAR 2005, at 5,
8 (2006), available at http://www.ojp.usdoj.gov/bjs/pub/pdf/pjim05.pdf (indicating that
just over 200,000 women populate the nation's jails and prisons).

4. See Adam Liptak, Prisons Often Shackle Pregnant Inmates in Labor, N.Y. TIMES,
Mar. 2, 2006, at A16.

5. See LAWRENCE A. GREENFELD & TRACY L. SNELL, BUREAU OF JUSTICE STATISTICS,
U.S. DEP'T OF JUSTICE, PUB'L No. 175688, WOMEN OFFENDERS 8 (1999), available at http://
www.ojp.usdoj.govbjs/pub/pdf/wo.pdf.

6. See Liptak, supra note 4.
7. See supra notes 2-5 and accompanying text.
8. See id.
9. See Liptak, supra note 4.

10. See, e.g., First United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, Geneva, Switz., Aug. 22-Sept. 23, 1955, Standard Minimum
Rules for the Treatment of Prisoners, 33-34, U.N. Doc. AICONF.6/L.17 (Dec. 1, 1955).

[C]hains or irons shall not be used as restraints. Other instruments of
restraint shall not be used except in the following circumstances:

(a) as a precaution against escape during a transfer... ;

(b) on medical grounds by direction of the medical officer;
(c)... in order to prevent a prisoner from injuring himself or others or

from damaging property ....

*.. [Restraints] must not be applied for any longer time than is strictly

necessary.



366 WILLIAM AND MARY JOURNAL OF WOMEN AND THE LAW [Vol. 14:363

states and the Federal Bureau of Prisons (BOP) currently allow cor-
rections officials to physically restrain pregnant inmates during the
third trimester of pregnancy." Of these, twenty-three states and the
BOP also allow restraints to be used during active labor. 2 Legislatures
in only two states, Illinois and California, have addressed the issue of
using physical restraints on pregnant inmates; 13 the vast majority
of states rely on corrections officials to craft policy.14

Actual practices vary widely from jurisdiction to jurisdiction. 5

Policies address a dizzying array of variables in numerous combina-
tions: the kinds of restraints that can be used; the parts of the body
that can be restrained; the stage of the pregnancy, labor, and delivery;
the inmate's criminal history prior to incarceration and her disci-
plinary history since the beginning of her sentence; and finally, the
amount of discretion held by medical and correctional officials. 6 For
example, "Louisiana and the Federal Bureau of Prisons have no re-
strictions on the application of restraints [on female inmates] other
than specifying that pregnant women should not be restrained face-
down in four-point restraints." 7 In Arkansas, women can also be re-
strained throughout pregnancy, but those with "lesser disciplinary
records" are controlled using a single flexible nylon restraint." Female
inmates in Oregon can be shackled throughout their pregnancies,
but restraints are only used during labor and delivery at the specific
request of the attending medical official. 9

While the specific policies and procedures may vary, the main jus-
tifications for the continued practice of shackling women in advanced
stages of pregnancy and through labor are identical to those used
to justify restraining male or female inmates in the general popula-
tion: to maintain security and decrease flight risk.2" According to the
spokeswoman for one corrections department, officials are faced with

11. Amnesty International, Abuse of Women in Custody: Sexual Misconduct and
Shackling of Pregnant Women (2006), http://www.amnestyusa.org/women/custody/key
findingsrestraints.html (last visited Jan. 15, 2008) [hereinafter Amnesty International,
Abuse of Women].

12. Id.
13. See CAL. PENAL CODE §§ 3423, 5007.7 (2006); § 55 ILL. COMP. STAT. 5/3-15003.6

(2000). New York is currently considering a bill that would ban the use of physical
restraints on inmates during childbirth. See Assemb. 3804, 2005 Assemb., 228th Sess.
(N.Y. 2005).

14. See Amnesty International, Abuse of Women, supra note 11. Eight states have
no written policy regarding the use of shackles on pregnant inmates and presumably rely
on informal policies and practices. Id.

15. See id.
16. Id.
17. Id.
18. Id.
19. Id.
20. See Liptak, supra note 4.
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the unwelcome burden of balancing inmate health and safety with that
of the general public: 'Though these are pregnant women.., they are
still convicted felons, and sometimes violent in nature. There have
been instances when we've had a female inmate try to hurt hospital
staff during delivery." 21

This note will analyze both stated justifications for shackling
policies as well as the Constitutional and human rights arguments
that have been posed by inmates and their advocates for eliminat-
ing the use of physical restraints during pregnancy and childbirth.
A historical overview of the treatment of female prisoners and an
analysis of the current impact of pregnancy in American prisons
reveals that shackling policies are impractical at best,22 and in the
worst cases, seriously life-threatening."

The second section will address potential judicial remedies for
female inmates who have been affected by shackling policies. Although
shackling practices have been specifically addressed in only a few
cases, 24 prisoners have successfully challenged inhumane conditions,
which this note will argue are analogous to the shackling policies,
via Eighth and Fourteenth Amendment litigation.2"

Third, the note will examine two alternatives to the current major-
ity approach of ad hoc policies developed by corrections authorities.
First, this note will consider the statutory solutions developed by the
state legislatures of Illinois, California, and New York.2" Finally,
the note will examine Massachusetts' "Catch the Hope" program for
incarcerated mothers; this case study will show that the use of exces-
sive physical restraints on pregnant inmates is unnecessary from
a policy standpoint.27

21. See id (quoting Dina Taylor, spokeswoman for the Arkansas Department of
Corrections).

22. According to William F. Schulz, Executive Director of Amnesty International
U.S.A., "[Shackling] is the perfect example of rule-following at the expense of common
sense .... It's almost as stupid as shackling someone in a coma." (quoted in Liptak,
supra note 4.

23. See, e.g., AMNESTY INTERNATIONAL, "NOT PART OF MY SENTENCE," supra note 1,
at 66 ("The mother and baby's health could be compromised if there were complications
during delivery, such as hemorrhage or decrease in fetal heart tones. If there were a need
for a C-section... a delay of even five minutes could result in permanent brain damage
for the baby.") (quoting Dr. Patricia Garcia).

24. See, e.g., Women Prisoners of D.C. Dep't of Corr. v. District of Columbia, 877
F.Supp. 634, 646-47 (D.D.C. 1994), partially aff'd, 93 F.3d 910, 914-15, 918 (D.C. Cir.
1996).

25. See, e.g., Goebert v. Lee County, No. 2:04-cv-505-FtM-29DNF, 2005 U.S. Dist.
LEXIS 31478, at *3 (D.Fla. Dec. 7, 2005).

26. CAL. PENAL CODE §§ 3423,5007.7 (2006); § 55 ILL. COMP. STAT. 5/3-15003.6(2000);
Assemb. 3804, 2005 Assemb., 228th Sess. (N.Y. 2005).

27. See Cathy Romeo, Catch the Hope Program at Massachusetts Correctional
Institution - Framingham: A Model for Providing Critical Services to Incarcerated
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Clearly, the Eighth Amendment standards as they stood in the
mid- 1990s were fact-intensive and highly subjective, not to mention
an evidentiary challenge to inmates whose medical and other records
were in the hands of their courtroom opponents. The 1996 passage
of the PLRA, however, altered the specific landscape of Eighth
Amendment claims by imposing a second procedural requirement,' 53

in addition to the administrative exhaustion section that may well
have barred the plaintiffs' claim in Women Prisoners I and will cer-
tainly prove a challenge for future female inmates fighting the consti-
tutionality of shackling statutes. Part (e) of the PLRA states that "[n]o
Federal civil action may be brought by a prisoner.., for mental or
emotional injury.., without a prior showing of physical injury."'54

While the administrative exhaustion requirement presents a signifi-
cant procedural challenge for all prison litigants,'55 the physical injury
requirement is a substantive prerequisite that could prove especially
challenging to women seeking to challenge prison restraint policies. '56

The PLRA does not define what its drafters meant by "physical
injury." "' Various Circuit Court decisions, however, have dealt with
the issue on a case-by-case basis and concluded that "although a de
minimis showing of physical injury does not satisfy the PLRA's phys-
ical injury requirement, an injury need not be significant to satisfy the
statutory requirement.""'5 Although this inexact definition leaves a
great deal of room for judicial discretion based on the facts, the courts
have also agreed that physical pain, on its own, does not meet the
§ 1997e(e) requirement,'59 but, if paired with lasting physical effects,
can support a viable claim. 6 ° To give contrasting examples of this
somewhat chilling calculus, the District Court for the Northern
District of Illinois has found that "headaches, insomnia, stress, and

153. Prison Litigation Reform Act, 42 U.S.C. § 1997e(e) (1996) (showing physical injury).
154. 42 U.S.C. § 1997e(e).
155. Chen, supra note 88, at 203.
156. Julie M. Riewe, Note, The Least Among Us: Unconstitutional Changes in Prisoner

Litigation Under the Prison Litigation Reform Act of 1995, 47 DUKE L.J. 117, 147 (1997).
157. 42 U.S.C. § 1997e(e).
158. Clifton v. Eubank, 418 F.Supp.2d 1243, 1245 (D Colo. 2006) (citing Mitchell v.

Horn, 318 F.3d 523, 534 (3rd Cir. 2003) (finding that "courts of appeals have read
1997e(e) to require a less-than-significant-but-more-than-de minimis physical injury as
a predicate to allowing the successful pleading of an emotional injury.")); Oliver v. Keller,
289 F.3d 623, 627 (9th Cir. 2002) (finding that "§ 1997e(e) requires a prior showing of
physical injury that need not be significant but must be more than de minimis."); Harris
v. Garner, 190 F.3d 1279, 1286 (11th Cir. 1999) (finding that "the physical injury must
be more than de minimis, but need not be significant."); Liner v. Goord, 196 F.3d 132,
135 (2d Cir. 1999) (finding that "physical injury required by § 1997e(e) must simply be
more than de minimis").

159. See supra note 158.
160. Clifton, 418 F.Supp.2d at 1246 (suggesting that "[p]ain paired with allegations

of more tangible physical effects... satisfy the PLRA's physical injury requirement.").
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stomach anxiety are de minimis symptoms" that do not meet the
PLRA requirements.161 Several hours of pain and suffering, however,
resulting from a heart attack, did meet the minimum requirements
even if there was no lasting cardiac damage. 16 2

The PLRA physical injury requirements will likely divide plaintiff-
inmates opposing shackling policies into three groups. The first group
is comprised of women who have suffered a clear injury directly re-
lated to being physically restrained during pregnancy, labor, or child-
birth. These women will have a much greater chance of success via
litigation than either women who sustained other types of injuries
or inmates who hope to prevent future physical injury by fighting
the policies themselves.

The 2005 case of Talisa Pool, an inmate at the Sebastian
Detention Center in Sebastian County, Arkansas, suggests that
women who can prove that they suffered injuries as a result of being
shackled may be able to collect damages under § 1983 despite the
heightened PLRA requirements.163 Pool, who was serving a ten-year
sentence for manslaughter, realized that she was pregnant while she
was on bond pending her appeal."3 At the time she began serving her
sentence, she reported on the standard medical form used during
booking that she was pregnant and, on the particular day she was
being processed, had begun to "pass[ ] blood clots." 165 Officials denied
Pool's requests to be transported to the emergency room and the nurse
who examined her instructed her to rest with her feet elevated.'66

Over the course of the next three days, Pool began to bleed heavily,
experienced painful cramping, and did not participate in recreation
or attend communal meals.'67 Denied a follow-up medical examination,
she was transferred by bus to a new detention facility. 6 ' During
booking at the new facility, the booking officer noticed that Pool was
bleeding through her uniform, but despite Pool's vocalized concerns
that she was miscarrying and her requests to be taken to a hospital,
she was simply instructed to shower and put on a new uniform.169

Shortly after doing so, Pool was informed that she was being trans-
ferred back to the original facility and changed back into her bloody

161. Id. at 1246 (citing Cannon v. Burkybile, No. 99 C 4623, 2000 WL 1409852, at *6
(N.D.Ill. Sept. 21, 2000)).

162. Sealock v. Colorado, 218 F.3d 1205, 1210 (10th Cir. 2000).
163. Pool v. Sebastian County, Ark., 418 F.3d 934, 934-35 (8th Cir. 2005).
164. Id. at 937.
165. Id. at 938.
166. Id.
167. Id.
168. Id. at 938-39.
169. Id. at 939.

2008]
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uniform."17 Not until she returned to the Sebastian Detention Center
was she examined again by a nurse, who placed her in an observation
cell.1 ' Despite being told by the nurse that a physician would be
meeting with her, Pool testified at trial that she spent the next two
nights in the observation cell and never met with a doctor.172 Shortly
after midnight on the second night, Pool miscarried her four-month-
old fetus.

173

In addition to her own testimony, Pool's account was bolstered
by the affidavit of a female deputy that stated the deputy had been
on duty the night of Pool's miscarriage. 174 According to the affidavit,
the deputy had been aware that Pool had been bleeding and in pain
for several days, and had discussed the situation with other prison
officials. 175 Further, the deputy testified in the affidavit that she had
attempted to show her supervisor one of Pool's used sanitary pads
and had been sharply rebuffed. 176

The court found that Pool's case survived the defendant's motion
for summary judgment based on qualified immunity. 177 Citing Jolly
v. Knudsen and Johnson v. Busby, the Eighth Circuit Court of Appeals
ruled that "Pool simply must prove that she suffered from an objec-
tively serious medical need and that Appellants knew of the need yet
deliberately disregarded it. A serious medical need is 'one that is so
obvious that even a layperson would easily recognize the necessity
for a doctor's attention.""7

The court rejected two major arguments put forth by the defen-
dant. First, prison officials argued that Pool did not show that her

170. Id.
171. Id.
172. Id.

According to Pool, on the second day in the observation cell, "everything just
started going crazy." Pool was in such pain she was balled up in a knot....
She was screaming, hollering and beating on the wall to try to get the
deputies to come and see her.

When the deputies came, she told them she had bled in her clothes and
that she needed to see the doctor. According to Pool, the deputies... told
her that there were no doctors, that they could not see any blood, and that
there was nothing wrong with her and she just needed to lie down and put
her feet back up. The entire time she was in the observation cell, no one
actually entered the cell until after she miscarried.

Id.
173. Id. Pool was then transported by ambulance to a local medical center, where she

underwent surgery to remove the placenta. Id.
174. Id. at 940.
175. Id.
176. Id. According to the affidavit, "Deputy Griffin's supervisor told her to quit being

an inmate-lover, to toughen up and to 'not let these people get to you.' The supervisor also
commented:'F[* * *] her [Pool], she's going to prison and doesn't need a baby anyway."' Id.

177. Id. at 945.
178. Id. at 944 (internal citation omitted).
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health, rather than the health of her fetus, had been put at suffi-
cient risk to meet the "serious medical need" requirement.179 Second,
they argued that because Pool was not visibly pregnant, her condition
was not obvious enough to meet the objective standard.8 0 The court
rejected both of these arguments:

Although Pool may not have been "showing," Pool informed
prison officials that she was pregnant, bleeding and passing blood
clots. The record also shows that Pool was in extreme pain from
the cramping, so much so that it affected her ability to perform
routine daily functions such as eating and showering.'

The Pool decision is significant for several reasons. First, it
establishes that a female inmate can survive a motion for summary
judgment when her § 1983 action is based on miscarriage;18 2 the
defendants' argument that the injuries were suffered by Pool's fetus,
rather than by Pool herself, was rejected.18 3 Second, it illustrates the
"deliberate indifference" standard, here exhibited by the Sebastian
County officials' awareness of Pool's pregnancy from her time of entry
(based on her booking forms) and worsening condition over the course
of several days.' 84 Undoubtedly, the affidavit submitted by a prison
official served as strong corroborating evidence. And finally, it sets
a high bar for "physical injury" requirements related to pregnancy.
According to the testimony of Pool and Deputy Griffin, Pool suffered
debilitating cramps. 185 The court was careful to note that Pool's con-
dition prevented her from "perform[ing] routine daily functions," 186

and also provided a detailed account of the days of blood loss that
culminated in a second-trimester miscarriage, the emergency trans-
portation to the hospital, and the surgical removal of the placenta." 7

Women who hope to use Pool as a "template" for § 1983 litigation
opposing shackling regulations can do so, but likely only if they
have already suffered serious injury as a result of being physically
restrained during pregnancy or childbirth.' It underlines the

179. Id.
180. Id.
181. Id. at 944-45.
182. Id. at 937.
183. Id. at 944.
184. Id. at 945.
185. Id. at 938, 940.
186. Id. at 945.
187. Id. at 938-39.
188. Based on the standards outlined in Clifton, labor pain alone, even if enhanced by

the discomfort of physical restraints, would not rise to the level of an Eighth Amendment
violation. Clifton v. Eubank, 418 F.Supp.2d 1243 (D. Colo. 2006) (requiring more than
a de minimis showing of physical injury). However, injuries such as those sustained by

20081
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importance of notifying prison officials of medical issues as soon as
possible, to establish deliberate indifference. More broadly, complaints
lodged against shackling regulations in general, even when they are
not tied to medical problems or physical injuries that rise to the stan-
dard of Eighth Amendment "sufficient seriousness," could be filed in
order to build a paper trail supporting an individual's physical injury
claims at a later date."8 9 Finally, the deference the court in Pool gave
to Deputy Griffin's affidavit suggests the importance of institutional
corroboration of inmate accounts.19 ° This is clearly a challenge, but
female guards may be more sympathetic to inmates experiencing a
quintessentially female experience like pregnancy or labor.

The physical injury requirements of the PLRA will most likely
bar lawsuits brought by women who cannot document "lasting" or
"serious" physical injury. 9' The Women's Prison I case resulted in a
court order barring shackling during labor and delivery and limiting
the use of restraints during the third trimester to single leg shackles
during transportation. 192 This decision was based largely on an argu-
ment that the use of physical restraints on pregnant inmates was
an affront to human dignity and could potentially lead to future
injuries.'93 Such reasoning would not satisfy the PLRA require-
ments, 194 and so female inmates hoping to pre-empt the indignity,
discomfort, and possible serious injuries that might arise from experi-
encing pregnancy and childbirth in shackles are unlikely to find
success in the courtroom.

IV. POLITICAL REMEDIES & POLICY SOLUTIONS: ALTERNATIVES TO
LITIGATION

A. Anti-Shackling Statutes at the State Level

Traditionally, prisoners could depend on litigation as the primary
vehicle for fighting breaches of civil rights perpetrated against them

Shawanna Nelson, an Arkansas inmate profiled by The New York Times, including
"lasting back pain and damage to her sciatic nerve," have a better chance of at least
surviving a summary judgment motion. See Liptak, supra note 4.

189. Goebert v. Lee County, No. 2:04-cv-505-FtM-29DNF, 2005 U.S. Dist. LEXIS 31478,
at *18 (D.Fl. Dec. 7, 2005).

190. Pool, 418 F.3d at 940-41.
191. Prison Litigation Reform Act, 42 U.S.C. § 1997e(e) (1996); Clifton, 418 F.Supp.2d

at 1246 (suggesting pain coupled with lasting physical effects can support a viable claim).
192. Women Prisoners of D.C. Dep't of Corr. v. District of Columbia, 877 F.Supp. 634,

668 (D.D.C. 1994).
193. Id.
194. 42 U.S.C. § 1997e(e) (requiring physical injury).
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by the state or federal government.' 95 Prisoners were not guaran-
teed success, but like non-incarcerated citizens, prisoners could rely
on § 1983 as a mechanism to enforce the Constitution through the
courts.'96 However, the passage of the PLRA, with additional admin-
istrative exhaustion and physical injury proof requirements, 197 requires
prisoners to meet a much higher standard than non-incarcerated
plaintiffs.

For female inmates and their advocates hoping to limit or ban
the use of physical restraints during pregnancy and childbirth, the
physical injury requirement of the PLRA presents an especially daunt-
ing obstacle. Ultimately, anti-shackling measures are policy-driven
and preventative: proponents argue shackling pregnant inmates is an
affront to basic dignity,'98 an unnecessary measure against a group
of inmates who are much less likely to be violent or flight risks,199

and creates the potential for future physical injury."' None of these
arguments overcome the inflexible physical injury requirement set
forth by the PLRA;2 °1 in other words, prisoners must wait to be physi-
cally disabled rather than attacking shackling regulations in advance.
In Jones v. Bock, the Roberts Court signaled its discomfort with the
administrative exhaustion component of the PLRA, but also an un-
willingness to supersede the wisdom of the legislature.0 2

Prisoners and advocates in three states - California, Illinois, and
New York - chose to forego litigation in favor of a legislative solu-
tion.20 3 In 2000, the Illinois legislature amended the state's Unified
Code of Corrections to add an anti-shackling provision,20 4 at least in

195. Kristin L. Burns, Note, Return to Hard Time: The Prison Litigation Reform Act
of 1995, 31 GA. L. REV. 879, 883 (1997).

196. Id. at 884-85.
197. 42 U.S.C. § 1997e(e).
198. See Ayelet Waldman, Mothers in Chains: Why Keeping U.S. Women Prisoners in

Shackles During Labor and Delivery is the Real Crime Against Society, SALON, May 23,
2005, http://dir.salon.com/story/mwt/col/waldman/2005/05/23/prison/index.html.

199. See Liptak, supra note 4. Ms. Lieber, a California assemblywoman stated, "[t]hese
women are mostly in for minor crimes and don't pose a flight risk .... Id.

200. Women Prisoners of D.C. Dep't of Corr. V. District of Columbia, 877 F.Supp. 634,
668 (D.D.C. 1994).

201. 42 U.S.C. § 1997e(e).
202. Jones v. Bock, 127 S. Ct. 910, 926 (2007).
203. See Liptak, supra note 4 (stating that the New York Legislature is considering

a bill similar to those enacted by California and Illinois).
204. Unified Code of Corrections, 730 ILL. COMP. STAT. 5/3-6-7 (2000):

[W]hen a pregnant female committed person is brought to a hospital from
an Illinois correctional center for the purpose of delivering her baby, no
handcuffs, shackles, or restraints of any kind may be used during her
transport to a medical facility for the purpose of delivering her baby. Under
no circumstances may leg irons or shackles or waist shackles be used on
any pregnant female committed person who is in labor. Upon the pregnant
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part because of lobbying efforts by prison advocacy groups such as
Chicago Legal Advocacy for Incarcerated Mothers (CLAIM).2 °5

In 2005, the California Legislature followed suit by passing an
anti-shackling provision.206 Prior to the passage of the bill, the

California Department of Corrections and Rehabilitation policy was
to shackle women to their hospital beds during labor and throughout
their hospital stay.2" 7 At the time, a Department spokesperson cited
public safety concerns: "Basically, we don't want them to escape -
that's the bottom line."208 Citing the United Nations policy against
shackling pregnant prisoners and the support of industry organiza-
tions such as the California Correctional Peace Officers Association
and the American Public Health Association, the legislature chose
to ban the practice. 2 9 A current bill pending in the New York State
legislature would accomplish the same goals.210

The Illinois and California acts, as well as the pending New York
bill, do not place the public or prison personnel at risk.211 Nonetheless,
corrections officers justify shackling pregnant inmates in two major
ways: 1) physical restraints restrict prisoners' movements in a way
that protects medical personnel and prison officers, 212 and 2) prisoners

female committed person's entry to the hospital delivery room, a correctional
officer must be posted immediately outside the delivery room.

205. Chicago Legal Advocacy for Incarcerated Mothers, http://claim-il.org.
206. CAL. PENAL CODE § 5007.7 (2005).
207. Medical News Today, California Legislature Considering Bill That Would Ban

Shackling of Prison Inmates During Childbirth (Aug. 2005), http://www.medicalnewstoday
.com/medicalnews.php?newsid=28474 (last visited Jan. 15, 2008).

208. Id.
209. Id.; CAL. PENAL CODE § 5007.7:

Pregnant inmates temporarily taken to a hospital outside the prison for the
purposes of childbirth shall be transported in the least restrictive way pos-
sible, consistent with the legitimate security needs of each inmate. Upon
arrival at the hospital, once the inmate has been declared by the attending
physician to be in active labor, the inmate shall not be shackled by the wrists,
ankles, or both, unless deemed necessary for the safety and security of the
inmate, the staff, and the public.

210. Assemb. B. 4105, 2007 Leg., 230th Sess. (N.Y. 2007). The bill pending in the New
York State Assembly can be read as follows:

Provides for the care and custody of pregnant female inmates before, during
and after delivery; prohibits the use of restraints of any kind from being
used during the transport of such female prisoner to a hospital for the pur-
pose of giving birth, unless such prisoner is a flight risk whereupon handcuffs
may be used; prohibits the use of any restraints during labor; requires the
presence of corrections personnel during such prisoner's transport to and
from the hospital and during her stay at such hospital.

Id.
211. See, e.g., Press Release, Cory Jasperson, Office of Assemblywomen Sally Lieber,

Governor Signs Bill to End Shackling of Women During Labor and Delivery (Oct. 7, 2005),
available at http://democrats.assembly.ca.gov/members/a22/Press/p222005023.htm.

212. Liptak, supra note 4.
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are prevented from escaping. 213 All three pieces of legislation contain
clauses that would allow prison officials or attending physicians to
mandate the use of limited physical restraints in the case of a specific
health or security risk.214 The legislators in Illinois, California, and
New York, however, have recognized an important policy paradigm
shift: shackling pregnant inmates should be a rare exception rather
than the norm, and the decision to use physical restraints on a woman
in active labor must be made carefully and for justifiable reasons.

Rather than waiting until an injury has been sustained and
hoping their claims can overcome the PLRA procedural hurdles, prison
inmates would be better served by legislation, or at least written state
corrections policies, that ban shackling inmates during labor and
delivery. Unfortunately, prisoners as a group are unpopular with
the public,215 politically powerless, 216 and legally unsophisticated.217

Corrections policies, as a whole, are carried out, if not in secret, cer-
tainly out of public view. The passage of anti-shackling statutes, such
as those in Illinois, California, and New York, along with the continued
public advocacy by human rights groups and media coverage such
as that which accompanied a recent Amnesty International study,21 s

could go a long way to create a groundswell of support for formal
bans on unnecessarily permissive restraint policies.

B. "Catch the Hope". Pre-Empting Prisoner Litigation

In 1985, in response to numerous inmate complaints, the
Massachusetts Correctional Legal Services initiated litigation

213. Id.
214. 730 ILL. COMP. STAT. 5/3-6-7(2000); CAL. PENAL CODE § 5007.7; Assemb. B. 4105,

2007 Leg., 230th Sess. (N.Y. 2007). It is problematic that none of the legislation specifically
outlines who is responsible for making the final decision and at what point - before or
during labor - the decision must be made. Kim White, Regional Director, Fed. Bureau
of Prisons, Address at the William and Mary Journal of Women and the Law Symposium:
Women in Prisons (Feb. 24, 2007). Corrections departments themselves might be better
equipped to make these kinds of policy determinations, while legislators may be reluctant
to micromanage their state prison systems in this way. Id. According to the Mid-Atlantic
Regional Director of the Federal Bureau of Prisons, women are only shackled if the
warden of their facility has previously determined that they represent a significant risk
of flight or violence. Id. Because most of the women incarcerated in the federal prison
system are serving time for drug or other minimum security offenses, she estimated
that "99.9% of the time," women are not physically restrained during transportation or
labor itself. Id.

215. Chen, supra note 88, at 204.
216. Id. at 203-04.
217. See, e.g., id. at 225-27 (discussing the difficulty one prisoner plaintiff encountered

in determining whether there was a grievance process and how to exhaust it).
218. AMNESTY INTERNATIONAL, "NOT PART OF MY SENTENCE," supra note 1.
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against the Massachusetts Correctional Institute at Framingham.219

MCI-Framingham is a medium-security prison and the only all-
female correctional facility in Massachusetts;220 the complaints that
made up the basis for what became McDonald v. Fair related to
inadequate prenatal medical care and living conditions, shackling
during labor and delivery, and lack of postnatal visitation time be-
tween mothers and infants.221 While the McDonald case "lingered in
discovery," 222 a coalition of prisoners' rights groups joined with a com-
munity health center to found "Catch the Hope" (CTH), a program
that would provide adequate prenatal and postnatal care at MCI-
Framingham, within the limitations of a correctional environment.223

The program's goals included "provid[ing] comprehensive case
services management to pregnant and postpartum inmates ...
assur[ing] identification of pregnancy [and] ... promot[ing] optimal,
healthy births." 224 After two years of operation, the final federal report
before the program was transferred entirely to state control and fund-
ing, suggesting that, with almost one hundred percent participation
and improved identification, monitoring, and birth rates, CTH had
been a resounding success.225

CTH works with pregnant inmates on a number of levels, from
careful medical screening, prenatal care, substance abuse counseling,
and birth preparation,226 to the Labor and Birth Support Program,
which assigns professional birthing coaches to inmates during
pregnancy, through childbirth, and during post-natal follow-up
counseling;227 and finally, to post-natal custody placement programs
designed to prepare mothers for separation as well as reuniting at
the end of their term of incarceration.228

Massachusetts was driven to support the CTH program largely
because of fears of litigation, like the pending McDonald case, and
methadone licensure requirements.229 When McDonald was settled
in 1992, the terms of the court order dealt with provisions for medical

219. JILL L. FELDMAN, MCDONALD V. FAIRAND CATCHTHE HOPE: UNDERSTANDINGTHE
RELATIONSHIP BETWEEN INSTITUTIONAL REFORM LITIGATION AND COMMUNITYACTMSM
2,3 (2002), available at http://clearinghouse.wustl.edu/chDocs/studies/STUDYPC-MA-
0001-Feldman.pdf.

220. Id.
221. Id. at 3.
222. Id.
223. Id. at 3-4.
224. Romeo, supra note 27, at 418.
225. Id. at 419.
226. Id. at 420-21.
227. Id. at 424.
228. Id. at 424-25.
229. Id. at 419.
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screening, maternity clothes, prenatal nutrition, and access to social
services, as well as limitations on the use of restraints.23 ° These mir-
rored almost exactly those policies already in place at CTH.23 The
success of "Catch the Hope," although on a small scale, suggests that
holistic programs designed to meet the needs of pregnant prison
inmates not only improve the overall physical and mental health of
prisoners and their children,232 but could pre-empt the drawn-out
and expensive prisoner litigation process.

CONCLUSION

It is ugly to be punishable, but there is no glory in punishing.
Hence that double system of protection that justice has set up
between itself and the punishment it imposes. Those who carry
out the penalty tend to become an autonomous sector; justice is
relieved of responsibility for it by a bureaucratic concealment of
the penalty itself.233

It has been remarkably easy for the American public to forget
about the record number of fellow citizens incarcerated in local, state,
and federal prisons. 4 Lawmakers focus on the issue of prisons and
prisoners only when it is politically advantageous to cultivate a repu-
tation for being tough on crime.235 Aside from the occasional protest
by a human rights or prisoner advocacy groups, the unspoken rule
guiding the American attitude towards the incarcerated is "out of
sight, out of mind."236

Perhaps this willful ignorance explains why a barbaric policy that
allows prison officials in the vast majority of state prison systems
and the Federal Bureau of Prisons to shackle female offenders during
late stages of pregnancy, labor, and childbirth has remained on the
books well into the 21st century.

Until the mid- 1990s, prisoners seeking redress for civil rights
violations, such as inhumane and senseless use of physical restraints,
were most likely to turn to § 1983 litigation.2 37 However, since the pas-
sage of the Prison Litigation Reform Act in 1996, prisoner plaintiff

230. Id. at 420.
231. Id.
232. See id. at 425.
233. MICHEL FOUCAULT, DISCIPLINE AND PUNISH: THE BIRTH OF THE PRISON 10 (Alan

Sheridan trans., 2d ed., Vintage Books, 1995) (1978).
234. See Chen, supra note 88, at 204.
235. See, e.g., Peloso, supra note 89, at 1461 n.8 (providing examples of political

candidates criticizing inmates).
236. Id. at 1495 n.261.
237. See Riewe, supra note 156, at 122-23.
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access to the courts has been limited by heightened procedural and
evidentiary requirements that do not apply to the general public.

Women who have already been seriously physically injured as
a result of the use of shackles during pregnancy and childbirth may
still be able to use the court system to obtain monetary damages.
However, in order to prevent future injury or to simply protest the
practice as a human rights violation, female prisoners and their advo-
cates will most likely have to turn to alternative methods of relief. In
Illinois, California, and New York, state legislatures have severely
limited the ability of prison officials to shackle pregnant or birthing
prisoners. Meanwhile, programs like "Catch the Hope," implemented
in the Massachusetts prison system, could benefit both state officials
seeking to clear court dockets of prisoner litigation and female
inmates whose incarceration status should neither limit their access
to appropriate prenatal medical care nor force them to give birth in
chains.
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