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sometimes Chief Justice Charles Evans Hughes) joined the 
conservative bloc to rule against New Deal initiatives.184 

When Roosevelt was able to seize control of the Court in 1937, a 
coherent Court advanced his New Deal agenda by overturning 
precedent and pursuing doctrinal innovations that insulated 
governmental efforts to regulate the economy. From 1937 to 1944, 
the New Deal Court had created a "new constitutional order," 
overruling thirty cases-"two-thirds as many as had been overruled in 
the Court's previous history."185 Over the course of its twelve-year 
tenure (1937 to 1949), the Court handed down forty-two rulings that 
overturned at least fifty-nine of its prior decisions.186 The majority of 
these decisions had broad support-with only five of these cases 
decided by a five-to-four vote (as compared to ten unanimous 
overruling decisions) .187 

The legacy of the New Deal Court was "free-wheeling 
adjudication."188 The Court "thoroughly repudiated the entire 
doctrinal system of constitutional limitations on federal power over 
the national economy" in a series of decisive strokes in the late 1930s 
and early 1940s.189 Rather than reinterpret or work against the 
backdrop of existing precedent, the Court proclaimed that "the 
ultimate touchstone of constitutionality is the Constitution itself and 
not what we have said about it [in past decisions]." 190 

Correspondingly, in "swiftly" overruling longstanding precedent, 191 

the Court did more than put in place a legal regime backed by the 

184. LEUCHTENBURG, supra note 122, at 208-15. For his part, Roosevelt lashed out at 
the Court's conservatives for taking the country back to the "horse-and-buggy" days and, 
ultimately, sought to appoint a coherent group of pro-New Deal Justices through his ill
fated Court-packing plan. The Two Hundred and Ninth Press Conference, 4 PUB. 
PAPERS 200,209 (May 31, 1935). 

185. POWE, supra note 1, at 485--86. 
186. Albert P. Blaustein & Andrew H . Field, Overruling Opinions in the Supreme 

Court, 57 MICH. L. REV. 151, 184-94 (1958); see also Banks, supra note 122, at 266 
(highlighting a correlation between the number of overrulings and the changing 
composition of the Court); S. Sidney Ulmer, An Empirical Analysis of Selected Aspects of 
Lawmaking of the United States Supreme Court, 8 J. PUB. L. 414,414-36 (1959) (detailing a 
correlation between Senate confirmation hearings and Court overrulings; and showing a 
positive correlation in general and a strikingly positive correlation from 1939-1941, where 
six Senate confirmations yielded twenty-three overruled decisions). 

187. See Blaustein & Field, supra note 186, at 184-94. 
188. Raoul Berger, The Activist Legacy of the New Deal Court, 59 WASH. L. REV. 751, 

751 (1984). 
189. Bruce Ackerman, Taxation and the Constitution , 99 COLUM. L. REV. 1, 47 (1999). 
190. Graves v. New York ex rei. O'Keefe, 306 U.S. 466, 491-92 (1938) (Frankfurter, J ., 

concurring). 
191. BORK, supra note 149, at 156 (discussing the New Deal Court). 
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President and Congress. It also overruled important precedents in 
cases where nobody asked it to do so. Erie Railroad Co. v. 
Tompkins192 is the most striking example of this practice. In Erie, 
both parties sought to preserve Swift v. Tyson, 193 that is, the federal 
courts' then-existing practice of applying federal common law in 
diversity cases. 194 The Court, however, overruled Swift without 
briefing-concluding that it, and not the parties to a controversy, 
decides whether a legal argument is or is not waivable.195 Another 
(perhaps more striking) example of the Court unilaterally overruling 
precedent is Helvering v. Hallock. 196 In Helvering, the Court 
"overruled fifty [precedents] ... five of which were its own, merely in 
order to change a rule of statutory construction."197 

Against this backdrop, it is little wonder that the New Deal 
Court pursued significant doctrinal innovations-particularly with 
respect to the power of Congress and the states to regulate economic 
issues. Consider, for example, the Court's repudiation of Hammer v. 
Dagenhart's198 constrained view of federal regulatory power and its 
embrace of seemingly limitless power in Wickard v Filburn. 199 

Hammer struck down a federal statute prohibiting the shipping (in 
interstate commerce) of goods manufactured by children within 
specified age ranges.200 Concluding that the production and 
manufacture of goods were not part of commerce, the Court boldly 
claimed that our federalist system would be "destroyed" by such 
congressional encroachments into the state police power.201 Nearly 
twenty-three years later, the New Deal Court unanimously overruled 
Hammer in United States v. Darby202 and, in so doing, rejected the 

192. 304 u.s. 64 (1937). 
193. 41 U.S. (16 Pet.) 1 (1842). 
194. For an excellent discussion on this point, see generally EDWARD A. PURCELL, JR., 

BRANDEIS AND THE PROGRESSIVE CONSTITUTION 100 (2000). 
195. On the appropriateness of the Court sua sponte asserting its power to control a 

case's underlying legal regime, compare generally Neal Devins, Asking the Right 
Questions, 149 U. PA. L. REV. 251 (2000) (defending Supreme Court's sua sponte power), 
with Erwin Chemerinsky, The Court Should Have Remained Silent: Why the Court Erred 
in Deciding Dickerson v. United States, 149 U. PA. L. REV. 287 (2000) (criticizing the 
Court's sua sponte consideration of Congress's power to statutorily overrule Miranda). 

196. 309 u.s. 106 (1940). 
197. S. Sidney Ulmer, Book Review, 90 AM. POL. SCI. REV. 418, 418 (1996) (reviewing 

SAUL BRENNER & HAROLD J. SPAETH, STARE lNDECISIS: THE ALTERATION OF 
PRECEDENT ON THE SUPREME COURT, 1946-1992 (1995)). 

198. 247 u.s. 251 (1918). 
199. 317 u.s. 111 (1942). 
200. Hammer, 247 U.S. at 268--69 n.l, 277. 
201. !d. at 276. 
202. 312 u.s. 100 (1941). 
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Lochner Court's distinction between intrastate manufacture and 
interstate shipment.203 At that time, however, there was reason to 
think that the Court expected Congress to assemble some type of 
record to back up its invocation of Commerce Clause authority. Not 
only did the Court encourage Congress to make findings that 
commerce indeed was affected, the Court's job was made easy by 
Congress's "sustained and increasingly thoughtful" efforts to 
demonstrate the nexus between its regulatory scheme and our 
increasingly integrated national economy.204 

For this very reason, the Secretary of Agriculture's 1941 efforts 
to extend a quota on wheat production to a farmer who grew wheat 
for home consumption seemed vulnerable to constitutional attack. 
The Agriculture Adjustment Act, the law that authorized the 
Secretary's actions, was passed without a factual record.205 In 
defending this statute, the government relied on stipulated facts.206 

Indeed, when the Court heard oral arguments in Wickard (in May 
1942), the Justices initially voted to remand the case so that a trial 
court could make additional factual findings.207 But this nod to 
limited judicial review of congressional invocations of the Commerce 
Clause was abandoned and, in its stead, the Court effectively granted 
Congress carte blanche authority to use its Commerce Clause power 
to regulate anything arguably economic. Not only did the Court 
dispense with the requirement that Congress assemble some type of 
record, Wickard explicitly recognized that Congress may regulate 
economic conduct "trivial by itself" so long as the aggregation of 
similar activity by other actors affects interstate commerce.208 

Recognizing (in private correspondence) that we no longer have 
"legal judgment upon economic effects which we can oppose to the 
policy judgment made by Congress in legislation," Wickard's author, 

203. !d. at 116-17. 
204. Philip P. Frickey, The Fool on the Hill: Congressional Findings, Constitutional 

Adjudication, and United States v. Lopez, 46 CASE W. RES. L. REV. 695, 711 (1996). 
205. Barry Cushman, Formalism and Realism in Commerce Clause Jurisprudence, 67 

U. CHI. L. REV. 1089, 1138 (2000). 
206. /d. 
207. ld. 
208. Wickard v. Filburn, 317 U.S. 111, 127-28 (1942). For an excellent treatment of 

Wickard's reach and the factual context of the decision, see Jim Chen, The Story of 
Wickard v. Filburn: Agriculture, Aggregation, and Congressional Power over Commerce, 
in CONSTITUTIONAL LAW STORIES, supra note 17, at 69. 
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Associate Justice Robert Jackson, observed: "I really know of no 
place ... where we can bound the doctrine . ... "209 

Wickard exemplifies what a coherent Court can do. Not needing 
to engage in horse trading over votes, a coalition of five or more 
Justices can advance an expansive view of the law. Furthermore, 
when prior precedents are at odds with that view of the law, the Court 
(as it did in Darby) can simply overturn the earlier precedent. Unlike 
the post-1962 Warren Court, however, New Deal Court decisions 
embracing federal and state regulation of economic activities were 
not countermajoritarian in any way. 

One final comment about the New Deal Court: that the Court 
operated as a coherent Court on economic questions does not mean 
that the Court was coherent in all respects. Roosevelt used his 
appointment power to ensure that the Court would allow the 
regulatory state to grow without judicial interference. But Roosevelt 
was not especially interested in constitutionalizing civil liberties and 
civil rights.210 At the time of his proposed Court-packing plan, the 
issue of economic regulation (including the power of government to 
establish a regulatory state) was the only one that mattered.211 New 

209. Cushman, supra note 205, at 1143 (quoting a memorandum from Justice Jackson 
to his law clerk, Costelloe); id. at 1145 (quoting a letter Justice Jackson sent to his friend, 
and later Associate Justice, Sherman Minton). 

210. For example, the Roosevelt Justice Department steered clear of Supreme Court 
litigation involving Texas's practice of prohibiting non-whites from voting in the 
Democratic primaries. See Michael J. Klarman, The White Primary Rulings: A Case Study 
in the Consequences of Supreme Court Decisionmaking, 29 FLA. ST. U. L. REV. 55, 79 
(2001). Moreover, Roosevelt backed the World War II internment of Japanese 
Americans (and did not end the internment until Felix Frankfurter notified the 
administration that the Supreme Court was set to rule against the administration in Ex 
Parte Endo, 323 U.S. 283 (1944)). See LOUIS FISHER & NEAL DEVINS, POLITICAL 
DYNAMICS OF CONSTITUTIONAL LAW 249-51 (4th ed. 2006); Patrick 0. Gudridge, Essay: 
Remember Endo?, 116 HARV. L. REV. 1933, 1934 (2003). Finally, Roosevelt used his 
"plethora" of Supreme Court nominees to advance his regulatory agenda. Civil rights and 
civil liberties issues played no meaningful role in these appointments (and, indeed, FOR's 
Supreme Court nominees did not operate as a cohesive group when deciding cases 
implicating civil rights and liberties). See Jack M. Balian & Sanford Levinson, The 
Processes of Constitutional Change: From Partisan Entrenchment to National Coalition 
State, 75 FORDHAM L. REV. 489, 497 (2006); Harry G. Huspelling, The Roosevelt Court 
and the Changing Nature of American Liberalism, in FRANKLIN D. ROOSEVELT AND THE 
TRANSFORMATION OF THE SUPREME COURT 216, 238 (Stephen Shaw et al. eds. , 2004). 

211 . On Roosevelt's interest in centralizing governmental authority, see generally PERI 
E. ARNOLD, MAKING THE MANAGERIAL PRESIDENCY 81-117 (1986); RICHARD 
POLENBERG, REORGANIZING ROOSEVELT'S GOVERNMENT (1966); and Barry D. Karl, 
Constitution and Central Planning: The Third New Deal Revisited, 1988 SUP. CT. REV. 
163. 
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Deal reforms concerned economic matters, not individual rights;212 at 
the time of Court-packing, the Court's docket had next-to-no cases 
implicating civil liberties and civil rights.213 With the Court's approval 
of the modern welfare-regulatory state, the Court inevitably turned to 
other matters-and that meant the Court turned its attentions to 
individual rights issues.214 "Having abdicated the responsibility of 
determining whether legislation was rationally related to a legitimate 
public purpose," as Howard Gillman put it, "judges created for 
themselves a new role in the political system, one that involved 
identifying those 'preferred freedoms' or 'suspect classifications' that 
might provide a basis for trumping the otherwise unrestrained power 
of the modern legislature."215 Here, the Court 's liberals divided
over the appropriateness of deferring to governmental conduct that 
limited civil liberties, over the incorporation of the Bill of Rights into 
the Fourteenth Amendment, and much more.216 This division 
persisted through the end of the pre-1962 Warren Court.217 

III. CONCLUSION: PRECEDENT AND THE ROBERTS COURT 

By highlighting differences between coherent and incoherent 
Courts, this Article has backed up a series of commonsense claims 
about the role of ideological cohesion in Supreme Court 
decisionmaking. In particular, coherent Courts are far more willing 
than incoherent Courts to overturn landmark constitutional 
precedents, to pursue doctrinal innovations, and to embrace rule-like 
decisionmaking (in an effort to bind lower courts, government 
officials, and others). This Article has also called attention to some 
not-so-obvious differences between coherent and incoherent Courts. 
On a coherent Court, power resides with a majority coalition, not the 
median Justice. Specifically, Justices in the majority coalition rarely 

212. I do not mean to suggest that individual rights played no role in New Deal 
policymaking. President Roosevelt, for example, proposed a second Bill of Rights on 
January 11, 1944. See CASS R. SUNSTEIN, THE SECOND BILL OF RIGHTS: FDR'S 
UNFINISHED REVOLUTION AND WHY WE NEED IT MORE THAN EVER 1-2, 9-14 (2006}; 
William Forbath, Rights Stuff, AMERICAN PROSPECT, Aug. 13, 2004 (reviewing 
SUNSTEIN, supra). 

213. See LEUCHTENBURG, supra note 122, at 235 (noting that only two of 160 written 
opinions in the 1935 Term implicated civil rights and liberties). 

214. See id. at 235-36; KECK, supra note 104, at 17-37. 
215. GILLMAN, supra note 177, at 202--03. 
216. KECK, supra note 104, at 26-37 (noting this divide, especially the competing 

jurisprudential approaches of Felix Frankfurter and Hugo Black). 
217. See id. at 38-67 (noting Frankfurter's profound role in shaping pre-1962 Warren 

Court decisionmaking and, relatedly, the inability of the Warren Court to operate as a 
coherent Court until Goldberg took Frankfurter's seat). 
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break rank and, as such, are more willing to sign onto opinions with 
which they disagree.218 During the post-1962 Warren era, for 
example, the Chief Justice paid little attention to ideological 
considerations when assigning opinions.219 The reason: the majority 
coalition stayed together, and individual Justices were typically 
willing to defer to their colleagues' decisions (even if they would have 
written a somewhat different opinion).220 Likewise, the New Deal 
Court granted Congress more power than some members of the 
majority coalition thought appropriate.221 

In sharp contrast, power resides with the median Justice on an 
incoherent Court. During the pre-1962 Warren Court, Justices 
Frankfurter and Harlan pushed for constitutional avoidance in 
antisubversive cases (even though four members of the Court would 
likely have been willing to issue pro-civil liberties constitutional 
rulings).222 During the Rehnquist Court, Justice O'Connor and, to a 
lesser extent, Justice Kennedy sought to narrow the scope of Court 
decisionmaking through the filing of concurring opinions and/or 
conditioning their vote on the majority making concessions-giving 
them wiggle room to rule differently in related cases.223 

Differences between coherent and incoherent Courts are also 
relevant in understanding the models that political scientists use in 
studying the Court. For a coherent Court, Justices in the majority 
coalition typically vote their legal policy preferences (since they agree 
with each other). At the same time, the doctrine produced by a 
coherent Court may not reflect the precise preferences of Justices in 
the majority coalition (since they are more apt to defer to an opinion 
writer-with whom they generally agree-than to demand 
concessions). Coherent Courts, moreover, are willing to risk political 
backlash. They have stronger policy preferences and, as such, will 
only back away from those preferences when there is very good 
reason to fear retaliation. For this reason, Warren Court liberals did 

218. See supra notes 127-29 and accompanying text (noting intra-Court agreement 
rates); supra note 5 and accompanying text (noting the deference accorded opinion writers 
by other Justices in majority). 

219. See Maltzman & Wahelbeck, supra note 4, at 560-61. 
220. For general treatments of this subject, see EPSTEIN & KNIGHT, supra note 6, at 

95-107. See generally Chris W. Bonneau et al., Agenda Controls, the Median Justice, and 
the Majority Opinion on the U.S. Supreme Court, 51 AM. J. POL. SCI. 891 (2007) 
{documenting Supreme Court decisions between 1969 and 1986 where typically the 
agenda-setting power of the majority opinion author was most influential on judicial 
outcomes). 

221. See supra note 209 and accompanying text. 
222. See supra notes 115-18 and accompanying text. 
223. See supra Part LA. 
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not back away from pro-Communist rulings in the wake of failed 
efforts to strip the Court of jurisdiction (and did retreat from their 
criminal procedure revolution after Congress enacted legislation that 
ostensibly reversed Miranda).224 Put another way, the attitudinal 
model largely prevails on a coherent Court, although opinion writers 
on the majority coalition exercise disproportionate power and some 
attention is paid to external factors (including, for example, political 
backlash). 225 

By contrast, the attitudinal model appears to be an unreliable 
predictor for an incoherent Court. Swing Justices have comparatively 
weak policy preferences and, as such, are more apt to pay attention to 
the risk of backlash, elite opinion,226 and their desire to maintain 
power (by maintaining their median Justice status).227 Consider, for 
example, Justice Frankfurter's and Justice Harlan's backing away 
from pro-civil liberties rulings in antisubversive cases. It may be that 
these Justices feared congressional reprisals (the Court-curbing bill 
was barely defeated) and/or these Justices may have been stung by 
the criticism of bar groups, distinguished jurists, and lawmakers.228 

Likewise, Justices Kennedy and O'Connor seemed very sensitive to 
external forces-going so far as to emphasize (when reaffirming Roe 
in Casey) both the costs of "overrul[ing] under [political] fire" and 
explicitly linking the Court's "legitimacy" to people's "confidence in 
the Judiciary."229 Correspondingly, median Justices on an incoherent 

224. See supra notes 174-75 and accompanying text. For a discussion of Congress's 
response to Miranda, see Cassell, supra note 174, at 194-97. 

225. There is one other reason why the attitudinal model may place too much emphasis 
on the policy preferences of the median Justice. In particular, the majority coalition 
operates as a group and it may be that the median Justice does not pull other members of 
the group to their policy preferences. The median Justice, as noted above, might defer to 
the opinion writer. It may also be that the preferences of the median member of the 
majority coalition is a better bellwether for how the Court will rule than are the 
preferences of the median member of the Court. 

226. "Elite opinion" includes the views of, among others, academics, journalists, 
distinguished jurists, and bar groups. For a provocative treatment of the importance of 
elites and other groups to judicial decisionmaking, see generally BAUM, supra note 118. 

227. For treatment of this subject, see generally id. (suggesting that Supreme Court 
Justices are interested in maintaining their status among groups that matter to them). As 
to whether Baum is correct, it depends. His arguments are most persuasive in the case of 
swing Justices and less persuasive with respect to Justices who sit on a coherent Court
who, as noted above, are more apt to vote their policy preferences (even if the final 
decision is not precisely what they would have written). 

228. See supra notes 116-19 and accompanying text. 
229. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 867 (1992). For a more 

detailed treatment of the role of external forces in O'Connor and Kennedy 
decisionmaking, including the decision not to hear divisive religion and race cases, see 
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Court-as noted above-are more likely to engage in strategic 
bargaining over the content of majority opinions and/or file 
concurring opinions. For all these reasons, incoherent Courts do not 
seem driven by policy-maximizing decisionmaking. Policy 
preferences, no doubt, figure into decisionmaking, but external forces 
also figure into the decision, as does internal strategic behavior (such 
as Chief Justice Rehnquist's efforts to cobble together a five-Justice 
majority in Glucksberg).230 

* * * 
What then of the Roberts Court and its attitudes towards 

precedent? Much has been made about the perceived preferences of 
Chief Justice John Roberts and Justice Samuel Alita to narrow and 
reinterpret precedent (rather than to overrule disfavored 
precedent).231 For reasons detailed in this Article, it is premature to 
speculate on whether Chief Justice Roberts and Justice Alita truly 
prefer to operate as legal craftsman or whether they would prefer to 
overturn disfavored precedent and make significant doctrinal 
innovations.232 Specifically, after two Terms, the Roberts Court is an 
incoherent Court. There is a solid liberal block of four (that typically 
operates as a coherent block, signing onto each other's opinions in 
significant cases);233 there is a less solid but generally cohesive block 

generally Neal Devins, Congress and the Making of the Second Rehnquist Court, 47 ST. 
LOUIS U. L.J. 773 (2003). 

230. See supra Part I.A.l. 
231. The Court has been criticized from both the right (for not overruling) and the left 

(for ignoring stare decisis through dishonest opinions that, in fact, nullify longstanding 
precedent). Posting of Lyle Denniston to SCOTUSblog, http://www.scotusblog.com/ 
wp/uncategorized/commentary-the-assault-on-faux-judicial-restraint (June 25, 2007, 17:14 
COT) (discussing Justice Scalia's criticism of the Court for not overruling precedent); 
Posting of Geoffrey R. Stone to The Huffington Post, http://www.huffingtonpost.com/ 
geoffrey-r-stone/roberts-alito-and-the-ru_b_54273.html (June 28, 2007, 19:30 EST) 
(criticizing Scalia and Roberts for writing opinions guided by "rank ideology, ... (not] 
respect for the rule of law"). For a discussion both of Chief Justice Roberts's and Justice 
Alita's purported commitment to judicial modesty (including adherence to precedent), as 
well as a preliminary assessment of why the Roberts Court "will not make constitutional 
law in an unusually modest fashion," see David E. Klein, Modesty, of a Sort, in the Setting 
of Precedents, 86 N.C. L. REV. 1213, 1245 (2008). 

232. On this point, former Kennedy clerk Michael Dorf speculated that Roberts and 
Alito are acting strategically-appealing to Kennedy by making "incremental moves and 
not acknowledging when he's overturning precedents." Morning Edition: The Roberts 
Court and the Role of Precedent (National Public Radio broadcast July 3, 2007), available 
at http://www.npr.org/templates/story/story.php?storyld=11688820 (quoting Michael 
Dorf). 

233. See Epstein et al., supra note 2, at 1319, 1328 (noting that the current Court 
consists of four liberals and four conservative Justices in addition to Justice Kennedy); see 
also TUSHNET, supra note 66, at 49-70 (contrasting the competing decisionmaking styles 
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of four conservatives (who typically agree with each other on 
outcomes but do not issue unitary opinions that speak for all four 
Justices).234 And one Justice, Anthony Kennedy, stands in the 
middle. Indeed, as Lee Epstein's Article in this Symposium Issue 
demonstrates, Kennedy's ideological preferences are significantly 
more conservative than the liberal bloc and significantly more liberal 
than the Court's four conservatives (so much so that there is no 
prospect of Kennedy consistently joining either the Court's liberals or 
conservatives ).235 

If presidential appointments resulted in a five-member 
conservative bloc, Kennedy's vote would no longer be salient-and, 
consequently, the Roberts Court could overrule precedent and 
pursue doctrinal innovations without fear of losing Kennedy's vote. 
This is particularly true today because the elected branches seem 
comfortable with the Court's assertions of supremacy and, more 
generally, the Court's power to invalidate federal statutes and 
executive initiatives.236 Likewise, if a Democratic President were able 
to use her appointments power to create a five-member liberal bloc, 
Kennedy's vote would not be consequential. Such a Court (with 
Roberts at the helm) might well overturn disfavored Rehnquist Court 
rulings and, in their stead, pursue progressive doctrinal innovations 
intended to bind elected officials and lower courts. 

For the time being, of course, Kennedy's vote is extremely 
salient. In the 2006-2007 Term, Kennedy was in the majority in each 
of the Court's twenty-four five-to-four rulings.237 In the nineteen 
cases where the Court split five to four along liberal-conservative 
lines, Kennedy joined the conservative bloc on thirteen occasions and 
the liberal bloc on six occasions.238 Likewise, in the 2005-2006 Term, 

of conservatives on the Rehnquist Court-a comparison that applies with equal force to 
the Roberts Court). 

234. See Epstein eta!., supra note 2, at 1320. 
235. See id. (noting "the gap between Kennedy and the Justices to his right and left"). 
236. See generally KEITH WHITTINGTON, POLITICAL FOUNDATIONS OF JUDICIAL 

SUPREMACY (2007) (highlighting ways in which the executive branch backs judicial 
supremacy); Neal Devins, Congress as Culprit: How Lawmakers Spurred on the Court's 
Anti-Congress Crusade, 51 DUKE L.J. 435 (2001) (discussing ways Congress has facilitated 
judicial assertions of supreme interpretive authority, including judicial invalidations of 
federal law). For a somewhat competing perspective, see Barry Friedman & Anna 
Harvey, Electing the Supreme Court, 78 IND. L.J. 123, 125 (2003) (arguing that the 
Rehnquist Court's willingness to invalidate federal statutes is tied to fact that Congress 
agrees with such invalidations). 

237. See Charles Lane, Narrow Victories Move Roberts Court to the Right, WASH. 
POST, June 29,2007, at A4. 

238. ld. 
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Kennedy cast the decisive votes on cases where the Court divided on 
liberal-conservative lines,239 most notably ruling against the 
government in Hamdan v. Rumsfeld.240 In the 2007-2008 Term, 
Kennedy is likely to be in the majority, if not casting the deciding 
vote, in key cases involving enemy combatants and the 
constitutionality of lethal injections.241 

When Kennedy and O'Connor were the "swing" Justices on the 
Rehnquist Court, Kennedy seemed willing both to write sweeping 
opinions (whose reasoning he might not be willing to extend to other 
cases) and to sign onto expansive opinions that he did not fully agree 
with (so long as those opinions did not refer to precedents with whose 
outcome he disagreed).242 Now that he is the indisputable median 
Justice on the Roberts Court, Kennedy may be playing things more 
cautiously-writing concurring opinions (as he did in Hamdan and in 
the pair of 2007 public school "affirmative action" cases)243 or by 

239. Charles Lane, Kennedy Reigns on the Supreme Court, WASH. POST, July 2, 2006, 
atA6. 

240. 548 u.s. 557 (2006). 
241. See Edward Lazarus, The Upcoming Supreme Court Lethal Injection Death 

Penalty Case: How It Will Likely Illustrate the Serious Ideological Divisions That Continue 
To Separate the Justices, FINDLAW'S WRIT, Sept. 27, 2007, http://writ.Ip.findlaw.com/ 
Iazarus/20070927.html; Posting of Lyle Denniston to SCOTUSblog, http://www.scotus 
blog.com/wp/commentary-and-analysis/commentary-can-constitutional-issues-be-finessed 
(Dec. 5, 2007 13:33 CST). Indeed, some commentators have suggested that Kennedy
after initially demurring on the enemy combatant case-supported the grant of certiorari 
in order to side with the liberals. Linda Greenhouse, Clues to the New Dynamic on the 
Supreme Court, N.Y. TIMES, July 3, 2007, at All. In so doing (so the speculation goes), 
Kennedy hopes to respond to claims that he is not a true swing Justice but, instead, a 
junior varsity member of the Court's conservative wing. For a related argument, see 
Heather K. Gerken, Justice Kennedy and the Domains of Equal Protection, 121 HARV. L. 
REV. 104 (2007) (arguing that Kennedy is at once sensitive to his role as "swing Justice" 
on the Roberts Court and his longstanding belief in constitutional liberalism). Kennedy 
was in the majority in the case of Baze v. Rees, 553 U.S. _, 128 S. Ct. 1520 (2008) 
(upholding the constitutionality of Kentucky's lethal injection protocol). 

242. See supra notes 41-49, 56-68 and accompanying text. For this reason, Lee Epstein 
may overstate things when highlighting the relative cohesiveness of the liberal and 
conservative blocs on the Roberts Court as the explanatory variable in understanding the 
Roberts Court's willingness to embrace sweeping precedents. Epstein et al., supra note 2, 
at 1303. It may be, instead, that Kennedy's willingness to sign onto opinions that he does 
not fully support is the key factor in explaining this phenomenon. 

243. For an analysis of Kennedy's decisions in the school cases, see Pamela S. Karlan, 
The Law of Small Numbers: Gonzales v. Carhart, Parents Involved in Community 
Schools, and Some Themes from the First Full Term of the Roberts Court, 86 N.C. L. REV. 
1369, 1387, 1389-91, 1393 (2008); and Gerken, supra note 241. See also Bill Mears, Justice 
Kennedy Works on His Swing, CNN.COM LAW CENTER, Jan. 29, 2006, 
http://www.cnn.com/2006/LA W/09/25/scotus.kennedy/index.html (noting that Kennedy 
"writes cryptically . . . suggesting a standard of his own making that is not fully 
developed"). 
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writing plurality opinions that try to find a middle ground between 
the Court's liberals and conservatives (something he did in United 
States v. Rapanos,244 a 2006 environmental law ruling).245 In this way, 
Kennedy may both give himself more room to "swing" in subsequent 
cases and give lower courts and elected officials significant leeway to 
interpret Supreme Court decisions.246 Whether or not Kennedy acts 
more cautiously, one thing is clear: the Roberts Court is, for the time 
being, an incoherent Court. It is unlikely to overrule significant 
constitutional precedent or embrace rule-like doctrines that will bind 
it, lower courts, and government officials. 

244. 547 u.s. 715 (2006). 
245. Charles Lane, Justices Rein in Clean Water Act, WASH. POST, June 20,2006, at Al. 
246. Alternatively, Kennedy can do what he did on the Rehnquist Court-embrace 

sweeping opinions whose logic is at odds with other opinions that he has written or joined. 
This is what Kennedy seemed to do in the Court's 2007 opinion upholding federal partial
birth abortion legislation. Gonzalez v Carhart, 550 U.S. _, 127 S. Ct. 1610 (2007); see 
Fried, supra note 68 ("Justice Kennedy fails to come to grips with his own jurisprudence 
.... "). Writing for the majority, Kennedy paid short shrift to opinions he had written 
about both abortion rights and Congress's obligation to engage in meaningful fact finding 
when enacting legislation at odds with an existing Supreme Court ruling. See Fried, supra 
note 68 (criticizing Kennedy for failing to follow earlier precedent, some of which he 
authored). On the other hand, Kennedy added a curious caveat to his approval of the 
federal ban-noting that the decision was a facial challenge and suggesting that he might 
rule the statute unconstitutional in an "as applied" challenge. See id. In this way, 
Kennedy kept his options open. For a competing perspective on Kennedy's role on the 
Roberts Court, see Cass R. Sunstein, Split Decision, in lNST. OF BILL OF RIGHTS LAW, 
2007-2008 SUPREME COURT PREVIEW 484, 484 (2007) (claiming that Kennedy, like 
Roberts and Alito but unlike Scalia and Thomas, "avoids theoretical ambition" in his 
decisio.ns ). 


