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Affirlllative Actio'n 
How Far Does, it Go? 

vol. xiv, no. iv October 21, 1982 

"There are those at the College 
who feel that William & Mary 
does not need to attract more 
black students, and is in fact prac­
ticing 'massive reverse 
discrimination, '" According to 
professor Ver.non Edmonds, " af­
firmative action is a futile at­
tempt only tolerated because 
'social concerns are dominated by 
feeling, not science. '" 

The above statements were 
taken from a front page article in 
the Flat Hat, September 5, 1980. 
Admittedly, the views expressed 
by the gentleman above have 
been heartily disclaimed by 
others in the College academic 
community. However, the fact re­
mains that: 1) the gentleman so 
feverishly espousing this view is 
still on faculty: 2) the gentleman 
had been (whether or not this is 
still the case is unknown) permit­
ted to present this position in class 
as being scientifically credible in 
spite of rampant criticism ; and 3) 
there has been a reported incident 
of the gentleman marking incor­
recta black student's response to 
a test question to the effect that 
Blacks are not inherently inferior 
to whites . 

The above material was not in­
cluded solely for the purpose of 
reopening old wounds . The 
statements themselves and the 

College ' s response to the 
statements, however, do not seem 
indicative of a university staun­
chly committed to the develop­
ment of, in the words of President 
Thomas Graves in a September, 
1980 issue of the Flat Hat, "an en­
vironment that encourages black 
facuIty, students and ad­
ministrators to join our communi­
ty, and that provides for those 
who do join a pleasant and 
stimulating experience ." 

The purpose of this article is to 
give a brief description of the Col­
lege 's efforts at affirmative ac­
tion. These efforts will be discuss­
ed as will the problems en­
countered by the College. This ar­
ticle is not intended to be an all­
encompassing and comprehen­
sive review of the problem. Its 

- sole purpose is to give the law 
students at Marshall-Wythe some 
idea of how the affi rmative action 
program at the school operates. 

The present affirmative action 
program at the school has a 
checkered past. The College first 
became embroiled in the con­
troversy in January, 1969, when 
the Office of Civil Rights notified 
the state that it was one of nine 
states " operating systems of 
higher education that were de fac­
to vestiges of ' a former dual 

Please see page three 

Marshall-Wythe School of Law 

Students Air Their Views 

Being Black at Marshall- Wythe 
" I am an invisible man . .. I am 
a man of substance, of flesh and 
bone, fiber and liquids and I 
might even be said to possess a 
mind. I am invisible simply 
because people refuse to see me." 
Ralph Ellison . 

the first black student graduated whole student body would profit 
from M-W, the school only has 37 from more diversi ty." 
black graduates to its credit. We By second year, black students 
hope that you are at least listen- in general feel a little more relax-
ing. Maybe not, but in the words ed. The situation doesn't improve 
of Alexander Pope, "Hope springs but students become resolute, 
eternal . . . " Guess we' ll give it learn to cope better but are still 
one mo ' try. intensely aware of their minority 

Generally, black students ' status. Albert Herring is "more 
reasons for attending M-W are the relaxed and much more com for-
same as those of most of the stu- table" as a second year. Albert 
dent body. The main attractions views first year as a " feeling-out'" 
are the law school's good reputa- process .. . getting accustomed to 
tion, close proximity to home, attitudes as \W1l as academics. 
reasonable tutition and the beau- Julian Johnson agrees that he has 
ty of Williamsburg. Black adjusted " although the environ-
students also come expecting that ment at M-W is very different 
the hard work invested in law from that in undergraduate 
school will yield the same rate of school. " Jill Tavlor , whose 
success and high achievement brother graduated- fro~ M-W. 

Parents in Law: 

Maybe now we have your atten­
tion so that this does not, come 
across as just another article 
about black students. Too often 
such articles evoke the response 
"Guess we didn't meet our 
minority quota. Who cares?" 
That is the problem at M-W as far 
as black students are concerned. 
"Who does care? " Tv.enty-eight 
years after that earth-shattering 
deCiSion , Brown v. Board of 
Education, only 15 black students 
attend M-W. Over 10 years since earned prior to law school. For came to school here with a very 

many, the expectations never realistic view of what to expect 
materialize. Attitudes change but "I was surprised at the lack 

A Different Kind of Legal Problem from aggressive and high spirited of concern for blacks as in-
to " just wa nting to get the hell dividuals. " Delores Carrington 
out. " expected law school at M-W to be 

Caught up in the furor of open 
memoranda, the quantum meruit 
doctrine, and invitations to the 
Green Leafe, many of us ex­
perience problems managing the 
competing roles of Law Student 
and Normal Human Being. Still 
greater would seem the conflict 
between the roles of lawyer and 
parent. Yet despite the apparent 
difficulties in coordinating these 
two seemingly"full-time positions, 
members of the local legal com­
munity have demonstrated that 
the latter two roles, like the 
former two, are not necessarily 
incompatible. 

As the mother of twin infant 
daughters and two other children, 
Professor Betsy Schmidt has 
found that she is able to divide the 
time she devotes to her work from 
the time she spends with her 
family. 

"When I'm doing this 
(teaching), I don't think about 
what they're doing," Schmidt 
said. "When I'm with them, I 
don't think about this. " 

"The logistics are tough to work 
out," she admitted, but her work 
schedule and her arrangements 
with a babysitter allow Schmidt 
to spend her days at the law 
school and her evenings with her 
family. 

Professor Ingrid Hillinger like­
wise relies upon a babysitter and 
a nursery school to occupy her 
non-school age children while she 
and her husband Mike are at the 
law school during the day. Unlike 
Schmidt, however, Hillinger said 
she sometimes finds herself dis­
tracted during the day by 
thoughts .of her children. 

Even though she schedules her 
days to spend as much time as 
possible with her family, Hill­
inger said that she sometimes 
feels "that I'm not giving them 
enough time." 

"Teaching is very demanding, 
and I've felt those pressures and 

demands as in any other job," as parents, both having worked in. Two factors contribute heavily an easier experience since she 
Hillinger said. When one applies law firms prior to becoming law to black students ' went to W-M undergraduate but 
her maximum effort to her work , professors . Schmidt took four disillusionment-little social life was disappointed that M-W does 
some other aspect of her life is months off from practice follow- and lack of support. The disillu- not provide more choices in terms 
bound to suffer, she noted. ing the birth of her second child, sionment set in early for Barbara of socia l situations and job 

"Exhaustion is the single most then found herself "getting itchy Durrette, a first year. "I expected opportunities. 
difficult part, " Hillinger said. to get back to work. " When she to work hard but 1 also expected Pam Hairston expressed the 
" You can 't tell a child not to be returned to school this fall after to have a social life, to make new resoluteness felt by second years. 
sick, or not to cut a tooth . You've this summer's birth of the twins , friends and to find more blacks, " Personally, I refuse to let the 
got to give up a lot of things that the "itchy" feeling had not yet both at M-W and in Williamsburg . problem of this place pull me 
most people consider a vital part struck, and she was able to in general. " Valerie Warner finds down academically , socially or 
of their day ," she said. Reading resume her work smoothly. it difficult to separate the pro- emotionally. Unlike many of our 
the paper , reading books, and go· Hillinger's " more modest prac- blems of being a minority from so-called peers , the black 
ing out become luxuries . tice" differed from Schmidt's those of being a first year law stu- students here have a certain 

Such sacrifices are not unique practic~experience in that it dent. "At first I was just over- amount of fortitude that enables 
to parents in the legal profession, allowed her " the same kind of whelmed. " Valerie 's biggest us to overcome the barriers 
however. Having worked in other flexibility that I have with disappointment is in the small before us ." 
jobs prior to becoming lawyers Please see page seven number of black students. "The Please sec page three 
helps some lawyer/ parent-types i , 
to put the combined tasks into 
perspective. 

Before entering law school. 
third-year student Kevin Cooper 
was working roughly a 50-hour 
week and was away from home 
more than he has been since pur­
suing the legal trade. While in law 
school, he has been able to spend 
more time with his children as 
well as to allow his wife some 
afternoon respites from child 
care. 

"There is both cost and benefit 
involved, " Cooper said. "Having 
children takes time away from 
personal things I might be doing. 
On the other hand, I think you can 
get too involved in law school. Not 
only does it make you boring, but 
it ruins your perspective on the 
law. " 

Cooper recognizes the inherent 
differences between legal prac­
tice and law school. "If spending 
time with my family means I'm 
not going to make partner, so be 
it, " he said. 

"Having had children, I feel] 
have a certain responsibility. 
There are some sacrifices I'm nol 
willing to make." 

Schmidt and Hillinger also are 
aware of the pitfalls of practicing 

In Memoriam: Paul C. 
1959 - 1982 

On Friday, October 15, 1982, the 
Marshall-Wythe School of Law 
was shocked and deeply grieved 
by the sudden death of Second­
year Paul Brown. Paul was spen­
ding an afternoon playing basket­
ball with a number of his friends 
when he collapsed unexpectedly. 
Despite efforts .by some of the 
players with CPR training and by 
an emergency medical team to 
revive him , Paul was pronounc­
ed dead on arrival at 
Williamsburg General Hospital at 
approximately 3:00 p.m. He was 
23. 

Paul Clark Brown was born on 
January 17, 1959, and made his 
permanent home in Collinsville, 
Virginia. During the school year, 
Paul lived at 213 Waller Mill Road 
in Williamsburg with several 
fellow second-year students . 
Before coming to Marshall­
Wythe, Paul attended and 
graduated from Wake Forrest 
University. 

Funeral services were held for 

Paul in Bassett, Virginia, on Mon­
day, October 18. Colonel RiChard 
Walck attended the services as 
the faculty representative; many 
second-year students also went to 
pay their respects. Details for a 
memorial service in 
Williamsburg have yet to be 
announced. 

The loss of Paul Brown is one 
that greatly affects us all at 
Marshall-Wythe. Members of the 
second-year class in particular 
knew Paul as a pleasant person, 
a warm friend and a bright stu­
dent. Others who never had the 
opportunity to be in class with 
Paul knew him from his employ­
ment in the Circulation Depart­
ment of the Law Library, and 
remember well his friendly de­
meanor. Paul will also' be 
remembered for his fine athletic 
abilities. 

There are plans already under­
way to collect funds to plant a tree 
on the law school grounds, in 
perpetuation of Paul's memory. 

Brown, 

For those who knew him, though, 
the loss of one who was so cons­
cient ious and friendly is 
something that can never ade­
quately be replaced. He was a 
credit to this law school, and we 
will all miss him. Paul Brown was 
truly the good dying far too 
young. 

by Jim Norris 



Page Three The Advocate 

Prayer Amendment Debated 
constitutional law professor 

Fred Schauer asked "Why tinker 
with what we have when irs 
working?" The chief counsel and 
chief-of-staff of the U.S. Senate 
Subcommittee on Separation of 
Powers answered " because the 
states should be allowed to.decide 
like they did before 1947." 

Both men were talking about a 
bill introduced in Congress every 
year since 1974 by North Carolina 
Senator Jesse Helms which would 
prohibit federal courts from 
deciding cases involving volun­
tary prayer in schools. Schauer 
took on James McClellan in a 
debate in a packed Moot Cour­
trooom Thursday night, October 
It sponsored by the :-.lational 
Lawyers' Guild. 

McClellan argued that the 
states would not have agreed to 
the First Amendment if they had 
thought the Supreme Court would 
have the power to interfere with 
their own state religions. When 
the states ratified the Constitution 
all but Virginia and Rhode Island 
had in their state constitutions 
provisions establishing state 
religions to some degree. 

The Supreme Court created its 
jurisdiction, McClellan said, "out 
of whole cloth." Helms ' bill is 
'trying to return us to where we 
were in 1947," McClellan said. 
referring to the Supreme Court 
decision that year which applied 
the Establishment Clause to the 
states. 

Using the Exceptions Clause of 
the Constitution, McClellan says 
Congress has the power to limit 
the appellate jurisdiction of the 
federal courts. McClellan said 
even John Marshall " said the Ex­
ceptions Clause goes as far as 
Congress wants to take care of in­
dividualliberties. " 

Schauer said the real issue 
presented by the Helms bill was 
whether the Supreme Court 
should have the power to review 
constitutional decisions made by 
the states. Schauer used another 
of John Marshall's quotes to fur­
ther his argument. Marshall, ac­
cording to Schauer, said ' "The 
country would be imperiled if con. 
stitutional decisions could not be 
reviewed by the Supreme Court." 

The Helms bill, if passed, would 
do "absolutely nothing" , Schauer 
said, because state courts , if they 
are conscientious, would follow 
Supreme Court precedents bann­
ing prayer in schools. The legisla­
tion causes Congress to wink at 
the states by telling them if they 
don ' t follow the precedents 
nothing wil1 happen, Schauer 
argued. 

McClellan's argument that Con­
gress can use the Exceptions 
Clause to limit the Supreme 
Court 's jurisdiction was not in­
tended by the framers of the Con­
stitution Schauer said. Rather, 
Schauer explained, the framers 
intended the Exceptions Clause to 
be used for minor procedural 
adjustments. 

Affirmative Action 
Continued from page one 

system of higher education. " In 
response to the criticism. the 
state submitted a plan on hoW to 
correct the situation. In 1973, . he 
state was notified that the U.S. 
District Court for the District of 
Columbia had entered an order 
requiring the Department of 
Health, Education and Welfare to 
commence enforcement pro­
ceedings against those states not 
in compliance with Title VI. Once 
again, the state submitted a se­
cond plan that was accepted by 
OCR but rejected by the court. 
Enter plan number 3 drawn up 
under the new criteria sent down 
by OCR under the direction of the 
court. Plan number 3 was re­
jected by OCR. The fourth plan 
was submitted and is now in ef­
fect at the College. 

As stated in The College of 
William and Mary Segment of the 
Virginia Plan for Equal Oppor­
tunity in State Supported Institu­
tions of Higher Education (revis­
ed 1978), the basic position of the 
College can be stated as follows: 

1) The College is committed to 
the prinCiple that equal opportuni­
ty in education shall be afforded 
those seeking admission to and 
those attending the College, 
without regard to race, color , 
religion, national origin, political 
affiliation, sex , handicap or age. 

. 2) The College is committed to 
make a good faith effort to 
achieve the objectives of the Plan 
for the entering undergraduate 
class of the College with the 
understanding that when these 
objectives are subsequently 
reviewed and possibly modified 
as provided in the Plan, they will 
again be analyzed by the College 
administration and considered for ' 
action by the Board. 

According to the College of 
William and Mary 1982 Vir:ginia 
Plan Narrative Assessments 
prepared by the College, recrui t­
ment at the undergraduate level 
has largely consisted of attending 
"College Nights" at high schools 
to acquaint potential enrollees 
with the school. According to Nar­
rative '82, "Black high school 
students have attended these 'Col­
lege Nights ' and have had discus­
sions with College represen­
tatives." In the attempt to attract 
out-of-state students, the College 
has continued to recruit National 
Merit Achievement Scholars by 
attending five regional College 
Fairs geared specifically toward. 
minority students. 

Recruitment has also been aid­
ed by the Summer Transition 
Enrichment Program (S.T.E .P .), 
a program designed to give junior 
and senior high school students a 
taste of college life. In the attempt 
to ease the burden suffered by 
out-of-state students in regard to 
increased tuition costs, the Col­
lege has developed the Minority 
Student Scholarship Program. 
Financial aid available to in-state 
students include the state­
supported Incentive Grant Pro­
gram which gives entering 
freshman and transfer students a 
grant of $1.000. 

The College's efforts at minori­
ty recruitment "have not attain­
ed the quantitative results 
originally envisioned by the 
designers of the Virginia Plan," 
according to Narrative '82. Three 
reasons given by the College to 
explain the poor results of the af­
firmative action program are: 1) 

better financial aid awards 
elsewhere; 2) receipt of financial 
scholarships based on merit at 
other schools; and 3) a change in 
choice of academic programs. 

Instead of Congress limiting the 
Supreme Court's jurisdiction by a 
majority yote, Schauer said, 
" Why not amend the Constitu­
tion? " But added, " because that's 
too hard to do. " 

In his rebuttal, McClellan 
answered Schauer'S argument 
that if such a measure was pass­
ed by Congress, state supreme 
courts would continue to follow 
Supreme Court precedents. 
McClellan said, "State supreme 
court justices take an oath not to 
uphold Supreme Court decisions 
but to uphold the Constitution." 

McClellan said the states who 
ratified the Constitution never in­
tended to let nine people have the 
power to decide all individual 
freedoms. By giving states the 
power to be the final arbitors of 
constitutional questions , citizens 
could run from state to state 
rather than country to country if 
they don ' t like a decision .. 
McClellan added. 

Schauer ' s argument was 
bolstered by something he didn ' t 
say but McClellan did. A student 
asked McClellan if the real issue 
wasn 't that Helms and the bill 's 
other supporters weren't really 
just seeking to overturn a 
Supreme Court decision they did 
not favor. McClellan responded: 
"A few years ago, Jesse was ask­
ed by some senators what his bill 
was all about. He told them it was 
to put prayer back in the schools 
and they all shot their hands up 
and said they were for that. " 

by Sally Steel 

Richard A. Williamson, Direc­
tor of Admissions at the law 
school echoed many of these 
same sentiments in a recent inter­
view with The Adyocate. In an in­
terview with Advocate reporter 
Harry Shubin, Williamson stress­
ed that in spite of the College's ef­
forts to recruit minority students, 
these efforts have met with less 
than outstanding success. The 
lack of any significant amount of 
financial aid was one of the three 
reasons~iven by Williamson. 
Two other reasons given by 
Williamson why he would not at­
tend the College if he were a black 
student are: 1) the lack of a black 
community; and 2) the reputation 
of the school. 

William Spong, Dean of the law 
school , said he was very disap­
pointed that the law school had 
not been more successful in 
recruiting minority students. He 
also attributed much of the blame 
on the lack of financial aid. Dean 
Spong said that if he had more 
money available, however, he 
would be more than happy to in­
crease financial aid awards to 
make them more competitive ' 
with awards given by other 
schools. 

All interested parties concede 
that the affirmative action plan 
has met with very little success. 
At the undergraduate level, ac­
cording to Narrative '82, " With 
the appointment of a full-time 
minority recruiter in the Admis­
sions Office, the College is hopeful 
that it can increase the number of 
Blacks who apply for admission, 
are accepted for admission and 
who choose to enroll. " 

The law school has no plans for 
any significant change in its pre­
sent recruitment philosophy, and 
is hopeful that the current pro­
cedures will meet with greater 
success in the future. 

by Greg Mitchell 

October 21, 1982 

Bob Jones l!. v. U.S., 
An Insider Defends the University 

Friday morning, January 8, 
1982. Bob Jones University. My 
first period class was about to 
start as I checked over my law 
school applications one last time 
and sealed the envelopes. Though 
relieved to be done with the 
preliminaries of getting into law 
school, I could not help but think 
that this step in a new endeavor 
made the day memorable. Those 
feelings were confirmed that 
night at dinner when Dr. Jones , 
Jr. , the University chancellor; 
came out on the balcony of the 
Dining Common to make an an­
nouncement. He said that that 
afternoon the IRS had asked that 
the Supreme Court drop the case 
against the University. Granting 
this request would have affirmed 
the University's tax exempt 
status which had been in jeopar­
dy since 1970. 

The present litigation had 
begun in U.S. District Court with 
a decision for the University, Bob 
Jones University \'. United States, 
-l68 F . Supp. 890 (D.S.C. 1978>' 

That ruling was reversed in a two­
to-one decision by the U.S. Court 
of Appeals, Bob Jones Universi­
ty v. United States, 739 F.2d 1-l7 
(-lth Cir. 1980). Rehearing was 
denied, the University appealed, 
and cert was granted. Despite the 
IRS request and because 'of the 
ensuing controversy, the 
Supreme Court decided to hear 
the case anyway. The hearing 

Students 
Continued from page one 

Most third years, according to 
Alotha Willis , "just want to get 
the hell out." Alotha resents the 
fact that generally white students 
get more support than black 
students. "Law school is tough 
enough academically without 
having to feel isolated emotional­
ly. I will graduate with an ex­
cellent legal education and feel 
competent as an attorney, and 
although I have developed some 
solid friendships , I will not have 
good memories of times spent at 
M-W . . . I think that's really sad." 
Alotha finds " people pleasant 
enough, and never nasty, but 
many treat you like a stranger­
polite but distant. If all black 
students disappeared from M-W, 
very few people would care. " 

'From disillusioned to resolute 
and disappointed-but for the 
strong willed , the struggle 
culminates in success. Aundria 
Foster, a black M-W graduate 
who works for Legal Aid in 
Hampton said unequivocably, " I 
would do it again although my 
memories of M-W have not dimm­
ed. My abiding impression is that 
law school was the most difficult 
experience of my life . You want 
to do well but the pressure and 
tension never let up. " Aundria felt 
that she always had to be ab­
solutely correct because 
everything she said reflected on 
other black students. "So many 
people have negative impressions 
of black students." Aundria cites 
the day she received her bar 
results as one of the happiest in 
her life but she seriously ques­
tions whether she would attend M­
W if she had it to do over. " Sure­
ly, other law schools have more to 
offer in terms of diversity of stu­
dent body which must make law 
school a more pleasant 
experience. " 

Black students unanimously 
agree that M-W would benefit 
from a more diverse student body 
but also agree that the way to im-

was this past October 12 and a 
decision is expected to be releas­
ed this spring. 

The central issue is whether the 
United States government may 
use its taxing power as a sanction 
against religious beliefs it does 
not approve of. The Constitution, 
the bedrock of American law, 
clearly prohibits governmental 
tampering with religious liberty. 
The District Court established 
that Bob Jones University is 
primarily a religious institution 
and that its dispute with govern­
ment concerns a religious convic­
tion. On appeal neither of these 
findings of fact were declared to 
be clearly erroneous. Govern­
ment should not interfere, then 
with the practice of this convic­
tion. Yes , an exception could be 
made for a compelling state in­
terest. In its majority opinion the 
Court of Appeals treated the 
government claim as such an ex­
ception. This state interest , 
however, was not sufficiently 
compelling as to religious liberty 
to pass muster in Congress . The 
government claim is founded on 
statutory interpretation that 
makes the vague notions of public 
policy controlling as to the plain 
wording' of the tax code, 26 U.S.C. 
§ 501 (c) (3), Embracing such 
legal dogma in place of Constitu­
tional principle leaves the 
substance of American law 

Please see page six 

prove the situation is by admit­
ting qualified minorities, not by 
just fiIling quotas. As one student 
stated, "affirmative action does 
not mean lowering standards. 
The school has successfully in­
creased the number of women 
graduates. Why can' t it do the 
same thing where blacks are 
concerned? ' , 

Although social interactions are 
difficult, many blacks feel it very 
important to commurucate with 

. other students. ~ one student put 
it, "I want to be a part of the law 
school, to be accepted and part of 
that is involvement." Few blacks 
feel that they have experienced 
overt racism. "Who needs racism 
to break people's spirits, indif­
ference works much better. I 
would rather deal with a bigot any 
day than feel invisible. You know 
where you stand with a bigot, but 
indifference keeps you guessing." 

One first year had this to say, 
"W-M has pretty much lived up to 
my expectations, however, I was 
surprised at the dearth of minori­
ty enrollment and the apparent 
disconcern. The law school ad­
ministration, rather than ag­
gressively seeking to improve the 
situation as has been done at 
other law schools, seems rather 
content to offer weak or irrele­
vant excuses. The absence of 
black faculty is appalling." 

Most black students agree that 
any change will have to come 
through the stUdents- not the ad­
ministration . . The recently ex­
pressed interest by non­
minorities in minority recruit-

. ment may indicate that people 
are becoming more committed to 
change. 

Thank you for at least listening. 
This hasn't been just another ar­
ticle about M-W not meeting its 
minority quoto. The article has 
been about feelings . Does 
anybody care? Does anybody 
care enough?? 

by Barbara Johnson 
and Alotha Willis 
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