






upheld the constitutionality of the Maryland 
DNA Collection Act, as applied to convicted 
felons. 

On the privacy interest side of the scales of 
the balancing test, the Court considered 
Raines's status as a convicted and 
incarcerated person as one with "severely 
diminished expectation of privacy." The 
plurality opinion diluted further Raines's 
expectation of privacy by crediting that the 
purpose of the DNA collection was to 
"identify" convicted felons; no incarcerated 
individual has an expectation of privacy in 
his or her identity. The Court distinguished 
the interest in searching for "identification" 
from searching "ordinary individuals for the 
purpose of gathering evidence against them 
in order to prosecute them for the very 
crimes that the search reveals." Using the 
Knights test, the COUli concluded that there 
is no reason why a search cannot be 
reasonable absent an individualized 
suspicion in the limited circumstances of 
this case, where the individual's expectation 
of privacy was even more limited than in 
Knights, the government intrusion, a buccal 
swab, was minimal at most and the 
government objective is as strong as in 
Knights. 

A government interest highlighted in Raines 
was to identify recidivists, persons involved 
with crimes, and unidentified bodies. Judge 
Raker's concurring opinion disagreed with 
the plurality opinion as to its conclusion of 
the severely limited expectation of privacy a 
convicted felon has in his/her bodily fluids, 
but upheld the statute based on her 
acceptance of the analogy between 
fingerprints and DNA profiles as providing 
purely identifying information. In a separate 
concurring opinion, Judge Wilner criticized 
the plurality opinion's characterization of 
the State's interest in the DNA as simply 
identification, calling it "misleading even to 

suggest, much less hold, that this program is 
not designed for the predominant purpose of 
providing evidence of criminality." He 
conceded, however, that convicted criminals 
have a high rate of recidivism and that 
DNA's reliability serves the government's 
interest in identification in the same way as 
fingerprints and photographs do. 

C. The Present Case 

We consider first whether King's 
constitutional challenge to the Maryland 
DNA Collection Act is as-applied, facially, 
or both. It is clear in the present case that 
King mounts both facial and as-applied 
Fourth Amendment challenges. 

Under Maryland common law, there is a 
strong presumption that statutes are 
constitutional. To succeed in an as-applied 
constitutional challenge, King must show 
that "under [ these] particular circumstances 
[he was] deprived ... of a constitutional 
right. " 

To evaluate King's as-applied challenge, we 
analyze the totality of the circumstances, 
using the Knights balancing test that weighs 
King's expectation of privacy on one hand 
and the state's interests on the other, keeping 
in mind that the "touchstone" of Fourth 
Amendment analysis is reasonableness. Our 
analysis is influenced also by the precept 
that the government must overcome a 
presumption that warrantless, suspicion less 
searches are per se unreasonable. As other 
courts have concluded, we look at any DNA 
collection effort as two discrete and separate 
searches. The first search is the actual swab 
of the inside of King's mouth and the second 
is the analysis of the DNA sample thus 
obtained, a step required to produce the 
DNA profile. Although some comis follow 
Mitchell in assessing the buccal swab 
technique as a quick and painless intrusion, 
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we shaH not ignore altogether the gravity of 
a warrantless search and collection of 
biological material from a mere arrestee. 

The State bears the burden of overcoming 
the arrestee's presumption of innocence and 
his expectation to be free from biological 
searches before he is convicted of a 
qualifying crime. If application of the 
balancing test results in a close call when 
considering convicted felons, as our deeply 
divided decision in Raines suggests, then the 
balance must tip surely in favor of our 
closely-held belief in the presumption of 
innocence here. King's expectation of 
privacy is greater than that of a convicted 
felon, parolee, or probationer, and the 
State's interests are more attenuated 
reciprocally. 

i. King's Expectation of Privacy 

King must have a personal, subjective 
expectation of privacy in order for Fourth 
Amendment protections to apply. 

We do not embrace wholly the analogy 
between fingerprints and DNA samples 
advanced in Judge Raker's concurring 
opinion in Raines and by the State in the 
present case. As aptly noted, fingerprints are 
a physical set of ridges on the skin of a 
person's fingers that, when exposed to ink 
(or other medium) and the resultant imprint 
placed on paper or electronic records, can 
determine usually and accurately a person's 
identity by matching the physical 
characteristics to a known set of 
fingerprints. DNA, on the other hand, is 
contained within our cells and is collected 
by swabbing the interior of a cheek (or 
blood draw or otherwise obtained biological 
material). While the physical intrusion of a 
buccal swab is deemed minimal, it remains 
distinct from a fingerprint. We must 
consider that "[t]he importance of informed, 

detached and deliberate determinations of 
the issue whether or not to invade another's 
body in search of evidence of guilt is 
indisputable and great." 

The information derived from a fingerprint 
is related only to physical characteristics and 
can be used to identify a person, but no 
more. A DNA sample, obtained through a 
buccal swab, contains within it unarguably 
much more than a person's identity. 
Although the Maryland DNA Collection Act 
restricts the DNA profile to identifying 
information only, we cannot turn a blind eye 
to the vast genetic treasure map that remains 
in the DNA sample retained by the State. As 
Judge Wilner noted in his concurring 
opinion in Raines, 

A person's entire genetic makeup 
and history is forcibly seized and 
maintained in a government file, 
subject only to the law's direction 
that it not be improperly used and the 
prospect of a misdemeanor 
conviction if a custodian willflllly 
discloses it in an unauthorized 
manner. No sanction is provided for 
if the information is non-willfully 
disclosed in an unauthorized manner, 
though the harm is essentiaHy the 
same. 

Although arrestees do not have all 
the expectations of privacy enjoyed 
by the general public, the 
presumption of innocence bestows 
on them greater protections than 
convicted felons, parolees, or 
probationers. A judicial 
determination of criminality, 
conducted properly, changes 
drastically an individual's reasonable 
expectation of privacy. The 
expungement provisions of the Act 
recogmze the importance of a 
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conviction in altering the scope and 
reasonableness of the expectation of 
privacy. If an individual is not 
convicted of a qualifying crime or if 
the original charges are dropped, the 
DNA sample and DNA profile are 
destroyed. The General Assembly 
recognized the full scope of the 
information collected by DNA 
sampling and the rights of persons 
not convicted of qualifying crimes to 
keep this information private. This 
right should not be abrogated by the 
mere charging with a criminal 
offense: the arrestee's presumption 
of innocence remains. 

We agree with the Minnesota Court of 
Appeals in C. T.L. that "establishing 
probable cause to arrest a person is not, by 
itself, sufficient to permit a biological 
specimen to be taken from the person 
without first obtaining a search warrant." A 
finding of probable cause for arrest on a 
crime of violence under the Maryland DNA 
Collection Act cannot serve as the probable 
cause for a DNA search of an arrestee. 

ii. Government Interest 

This Court accepted the State's argument in 
Raines that the purpose of the Maryland 
DNA Collection Act is to identify 
individuals, rather than to collect evidence. 
While that may be true in the context of 
maintaining a record of inmates, felons, 
parolees, or probationers (as was the case 
regarding the scope of the Act at the time 
Raines was decided), in the present case, 
identification is not what King's DNA 
sample was used for or needed, and, in most 
circumstances, will likely not be the case 
with other arrestees. Solving cold cases, in 
the State's view, is an ancillary benefit of 
determining the proper identification of an 
individual, but for King it was the only State 

interest served by the collection of his DNA. 
The State here cannot claim the same public 
safety interests present in cases addressing 
convicted felons, parolees, or probationers. 
There is no interest in prison safety or 
administration present. 

Although we have recognized (and no one 
can reasonably deny) that solving cold cases 
is a legitimate government interest, a 
warrantless, suspicionless search can not be 
upheld by a "generalized interest" in solving 
crimes. 

Courts upholding statutes authorizing DNA 
collection from arrestees rely on an 
expansive definition of "identification" to 
sweep-up "cold case" crime-solving as a 
government purpose recognized and 
approved previously by courts in other 
contexts. 

The State argues that it has a legitimate 
purpose in identifying accurately arrestees. 
Accepting this argument arg1lendo, the State 
presented no evidence that it had any 
problems whatsoever identifying accurately 
King through traditional booking routines. 
King had been arrested previously, given 
earlier fingerprint samples, and been 
photographed. There is no claim that King 
presented false identification when arrested 
or had altered his fingerprints or appearance 
in any way that might increase the State's 
legitimate interest in requiring an additional 
form of identification to be certain who it 
had arrested. 

The State's purpOlied interests are made less 
reasonable by the fact that DNA collection 
can wait until a person has been convicted, 
thus avoiding all of the threats to privacy 
discussed in this opinion. DNA profiles do 
not change over time (as far as science 
"knows" at present), so there is no 
reasonable argument that unsolved past or 
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future crimes will go unresolved necessarily. 

As regards to King's facial challenge to the 
Act, a party challenging facially the 
constitutionality of a statute "must establish 
that no set of circumstances exist under 
which the Act would be valid." In Salerno, 
the Supreme Court set out, in dictum, the 
"no set of circumstances" test that is used 
broadly to decide facial constitutional 
challenges; however, the over-arching 
distinction between facial and as-applied 
challenges, in the wake of Salerno, has been 
less than clear. The Supreme Court, post­
Salerno, has not applied consistently the "no 
set of circumstances" test to facial 
challenges. Despite the unclear application 
of Salerno among the federal courts, we 
apply the test here according to Koshko. We 
conclude that King's facial challenge to the 
statute fails because there are conceivable, 
albeit somewhat unlikely, scenarios where 
an arrestee may have altered his or her 
fingerprints or facial features (making 
difficult or doubtful identification through 
comparison to earlier fingerprints or 
photographs on record) and the State may 
secure the use of DNA samples, without a 
warrant under the Act, as a means to identify 
an arrestee, but not for investigatory 
purposes, in any event. 

As we conclude that the Maryland DNA 
Collection Act, as applied to King as an 
arrestee, was unconstitutional, and King's 
10 April 2009 DNA sample was obtained 
illegally, we must conclude that the second 
DNA sample, obtained on 18 November 
2009, pursuant to a court order based on 
probable cause gained solely from the "hit" 
from the first compelled DNA sample, is 
suppressible also as a "fruit of the poisonous 
tree." The "fruit of the poisonous tree" 
doctrine excludes evidence obtained in 
violation of the Fourth Amendment. Under 
the "fruit of the poisonous tree" doctrine, the 

defendant bears the burden of showing 1) 
primary illegality and 2) "the cause and 
effect relationship between the primary 
illegality and the evidence in issue, to wit, 
that the evidence was, indeed, the 
identifiable fruit of that paJiicular tree." 
Here, we have determined that the original 
DNA collection was illegal. The cause-and­
effect relationship between King's original 
buccal swab and the court-ordered second 
buccal swab is not attenuated in any way. 
The first buccal swab provided the sole 
probable cause for King's first-degree rape 
grand jury indictment. There was no other 
evidence linking King to the 2003 unsolved 
rape. Were it not for the buccal swab 
obtained illegally after King's assault arrest, 
there would be no second DNA sample 
which could have been used as evidence in 
King's trial for the charges enumerated in 
footnote seven, s1lpra. The DNA evidence 
presented at trial was a fruit of the poisonous 
tree. 

Judgment of the Circuit Court for 
Wicomico County reversed. Case 
remanded to that court for further 
proceedings consistent with this opinion. 

BARBERA and WILNER, Justices 
dissent. 

I dissent. The Court decides today that the 
police violated King's Fourth Amendment 
right to be free from unreasonable searches, 
when the police, after arresting King based 
on probable cause that he had committed a 
violent crime, took a DNA sample via a 
buccal swab, pursuant to the Maryland DNA 
Collection Act, Maryland Code (2003, 2011 
RepI.Vol.), § 2-504(a)(3) of the Public 
Safety Article (Act). The question, then, is 
whether this warrantless search complied 
with the strictures of the Fourth 
Amendment, the touchstone for which is 
"reasonableness." The test for asceliaining 

411 



the answer to the reasonableness inquiry is 
one adopted by the Supreme Court long ago, 
Terry v. Ohio, 392 U.S. I, 20-21 (1968), 
and followed by this Court ever since. 

Under that test, whether a given warrantless 
search is reasonable requires balancing the 
privacy interests of the individual searched 
against the legitimate government interests 
promoted by the search. The test has been 
employed to uphold searches of persons in 
situations akin to the case at bar. 

The majority recognizes that the balancing 
test is the appropriate test to determine the 
reasonableness, and hence the 
constitutionality, of the search at issue here. 
Regrettably, both for the present case and all 
other future cases like it, the majority's 
application of the test to the circumstances 
here could not be more wrong. Proper 
analysis of the competing privacy and 
governmental interests at stake exposes the 
error. 

To repeat, "reasonableness" depends on a 
balance between the governmental interests 
and the individual's right to personal 
security free from arbitrary interference by 
law officers. In assessing, first, the interests 
at stake for King, I bear in mind that 
consideration of the privacy interest 
implicated by the buccal swab involves 
identifying both the nature of the privacy 
interest enjoyed by King at the time of the 
swab and the character of the intrusion itself. 

The majority misstates the degree to which 
King's privacy was impinged by his arrest. 
Certainly, up to the moment of conviction, 
King enjoyed the presumption of innocence 
in connection with the crimes charged. Yet 
King's status as a presumed-innocent man 
has little to do with the reduced expectation 
of privacy attendant to his arrest, processing, 
and pre-trial incarceration (even if for but a 

short time). For purposes of the Fourth 
Amendment analysis, King's privacy 
expectation at the time of the cheek swab 
was far more like a convicted felon, 
probationer, and parolee than an uncharged 
individual. 

The majority's Fourth Amendment analysis 
also suffers from its mislabeling the 
character of the intrusion upon privacy and 
bodily integrity occasioned by the cheek 
swab, and the degree to which the arrestee's 
privacy interest is impinged as a result of the 
information obtained thereby. The buccal 
swab technique has been described as 
"perhaps the least intrusive of all seizures," 
and a "relatively noninvasive means of 
obtaining DNA" that "pose[ s] lowered risk 
for both the subject and laboratory 
personnel." 

Though surely a far more sophisticated and 
"new" means of identification than 
fingerprints, DNA analysis, when used 
solely for purposes of identification is, in the 
end, no different. Both are limited markers 
that can reveal only identification 
information. 

In this way, the numbers of a DNA profile 
are identical to the ridges of a fingerprint­
the information derived from both is, as the 
majority concedes, "related only to physical 
characteristics and can be used to identify a 
person, but no more." 

The Supreme Court has given, albeit 
impliedly, the constitutional "go ahead" for 
the fingerprinting procedure. Given the 
similarity of fingerprinting and the DNA 
collection authorized by the Act, there is 
little concern that the Act implicates a 
weighty privacy interest. 

On the other side of the Fourth Amendment 
reasonableness balancing equation is the 
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State's interest in the use and retention of 
DNA evidence. I need not discuss here the 
significance of all the government interests 
at stake, although there are at least three: 
identifying arrestees, solving past crimes, 
and exonerating innocent individuals. 

We emphasized in Raines that identifying 
perpetrators of crimes is a "compelling 
governmental interest." In responding to this 
strong law enforcement interest, the majority 
eludes faithful application of the case law on 
the subject of "identity," by carefully 
circumscribing its meaning. The majority 
reasons that "identity" includes only an 
individual's name, age, address, and 
physical characteristics, but does not include 
"what [the] person has done." Based on this 
reasoning, the majority notes that the 
government can claim no legitimate interest 
in identifying an individual for the purpose 
of uncovering past misdeeds. From that 
premise the majority holds that the Act is 
unconstitutional as applied to King because 
King's DNA collection was superfluous: the 
identification interest already was served by 
the fingerprinting and photographing of 
King. 

On the majority's first point, nothing in the 
law supports the majority's restrictive 
definition of identity. In the context of the 
Fourth Amendment, the Supreme COUli has 
made clear that law enforcement's interest in 
identity extends to knowing whether a 
person has been involved in crime. The 
majority's definition raises the rhetorical 
question: "Why law enforcement would 
want to know a person's name, if not to 
know whether that person is linked to 

crime?" 

On the second point, the majority essentially 
holds that DNA collection cannot displace 
traditional methods of identification because 
those traditional methods are less intrusive 
and in use effectively. The COUli of Appeals 
for the Ninth Circuit III Haskell 
characterized such reasoning as "a Luddite 
approach" to Fourth Amendment 
interpretation. "Nothing in the Constitution 
compels us to . . . prevent the Government 
from using this new and highly effective 
tool [of identification] to replace (or 
supplement) older ones." Moreover, the 
Supreme Court has been clear in "repeatedly 
refus[ing] to declare that only the 'least 
intrusive' search practicable can be 
reasonable under the Fourth Amendment." 
Finally, as this Court recognized in Raines, 
"[i]t is not for us to weigh the advantages of 
one method of identification over another." 

Even assuming that the government's strong 
interest in identifying perpetrators of crime 
is the only interest at stake in this case 
(which it is not), that interest, when 
balanced against the significantly 
diminished expectation of privacy attendant 
to taking a buccal swab of an arrestee, 
yields, in my view, an obvious answer to the 
question presented in this case. The swab of 
King's inner cheek to extract material from 
which 13 DNA "junk" loci are tested to 
identify him is a reasonable search, and 
therefore permitted by the FOUlih 
Amendment. I therefore would affirm the 
judgment of the Circuit COUli for Wicomico 
County. 
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"Chief Justice Lets Maryland Continue 
to Collect DNA" 

The New York Times 
July 30,2012 
Adam Liptak 

Law enforcement officials in Maryland may 
continue to collect DNA samples from 
people charged with violent felonies while 
the Supreme Court considers whether to 
hear an appeal on the constitutionality of the 
practice, Chief Justice John G. Roberts Jr. 
ruled on Monday in a brief order granting a 
stay of a state comi decision. 

In April, the Maryland Court of Appeals, the 
state's highest court, ruled that a state law 
authorizing DNA collection from people 
arrested but not yet convicted violated the 
Fourth Amendment's prohibition of 
unreasonable searches and seizures. 

The case arose from the collection of DNA 
in 2009 from Alonzo Jay King Jr. after his 
arrest on assault charges. The DNA profile 
matched evidence from a 2003 rape, and he 
was convicted of that crime. 

The April decision overturned the rape 
conviction. "King, as an arrestee, had an 
expectation of privacy to be free from 
warrantless searches of his biological 
material," Judge Glenn T. Harrell Jr. wrote 
for the majority. 

In dissent, Judge Mary Ellen Barbera wrote 
that collecting DNA "by rubbing and 
rotating a cotton swab on the inside of an 
individual's cheek" is much less intrusive 
than searches that have been approved by 
the Supreme Court, including routine strip 
searches of people arrested for even minor 
crimes and held in the general jail 
population. 

Chief Justice Roberts, recItmg the usual 
standards for granting a stay of a lower­
court decision, said there was "a reasonable 
probability" that the Supreme Court would 
agree to hear the case. The Maryland 
decision conflicted, he said, with ones from 
the Virginia Supreme Court and federal 
appeals courts in Philadelphia and San 
Francisco. 

He added that collecting DNA from people 
accused of serious crimes is "an important 
feature of day-to-day law enforcement 
practice in approximately half the states and 
the federal government." 

The Maryland decision had consequences 
beyond its borders, Chief Justice Roberts 
wrote, because the samples the state 
collected might have been provided to a 
national database maintained by the Federal 
Bureau of Investigation. "The decision 
renders the database less effective for other 
states and the federal government," he 
wrote. 

There was a "fair prospect," Chief Justice 
Roberts went on, that the Supreme Court 
will ultimately reverse the Maryland 
decision. 

In the meantime, he said, the state would 
suffer irreparable harm if it could not use "a 
valuable tool for investigating unsolved 
crimes and thereby helping to remove 
violent offenders from the general 
population. 
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"DNA Sampling Case Develops" 

SCOTUSblog 
May 4,2012 

Lyle Denniston 

Maryland officials have set the stage for an 
appeal to the Supreme Court to revive their 
legal right to collect DNA samples from 
individuals who have been arrested, but not 
yet convicted of a crime-if the 
state's highest court cannot be persuaded to 
reconsider its partial ban on that procedure. 
The issue has divided lower federal and state 
cOUlis, and the case of King v. Maryland 
would appear to pose the issue in a simple 
and direct way-a rape conviction would 
fall, and getting a guilty verdict at a new 
trial could be in considerable doubt. 

State Attorney General Douglas F. Gansler 
asked the state comi at least to put its ruling 
on hold until after it could be tested in the 
Supreme Court. 

Maryland's DNA sampling law was 
originally passed in 1994, but was extended 
in 2008 to require sampling of those arrested 
and not yet convicted. The federal 
government and 25 of the 50 states have 
similar laws, and disputes over their 
constitutionality have arisen across the 
country. The Supreme Comi on March 19 
refused to hear a case involving a challenge 
to a DNA sample taken from a Pennsylvania 
man (Mitchell v. United States, docket 11-
7603), but the sample was not used in that 
case to identify the individual as the 
perpetrator of a different crime. 

Among the constitutional issues that have 
arisen over such DNA sampling laws, these 
are some of the most significant: 

* What level of privacy do arrested 
individuals have, compared to those actually 

found guilty of crimes? 

* How intrusive is a DNA sample, both in 
terms of the physical procedure of swabbing 
inside the mouth, and in terms of the amount 
of private information gathered by such a 
swab? 

* Do constitutional limits on it apply both to 
the original swabbing, and also to the later 
interpretation of the personal markers 
found? 

* For constitutional purposes, is using the 
DNA result to tie an individual to other 
crimes simply another form of identification, 
or is it a form of investigation of another 
crime? (In other words, can such a sample 
be used constitutionally only if it helps 
identify that arrested individual as the 
person the police want for that particular 
crime, or can it also be used validly to link 
that individual to other crimes, such as 
unsolved offenses ("cold cases")? 

* Is the constitutional equation different if a 
sampling law puts strict limits on what 
information from a sample may be used by 
prosecutors? (In other words, is there no 
constitutional problem if the sample reveals 
only what are called "junk" factors that 
really do not tell much about an individual's 
biological profile?) 

* And, if such a sampling procedure is 
invalid in some particular factual situations, 
may it remain on the books for other 
situations? (In other words, should such a 
law be struck down as written-that is, 
facially-or only as applied to specific 
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scenarios?) 

Maryland's highest court upheld the state's 
DNA sampling law in 2004, but only as it 
applied to those already convicted of serious 
crimes (felonies). But, in a 5-2 decision on 
April 24, the state tribunal found that the 
law could not be applied in the specific case 
of a Wicomico County man, Alonzo Jay 
King, Jr., and thus overturned his conviction 
for rape-a convIctIOn that depended 
heavily upon a link to him provided by a 
DNA sample taken after his arrest earlier for 
a separate assault case. (The state court 
turned down King's plea to strike down the 
law as written-that is, his "facial" 
challenge to it; it said there might be 
instances where the sample could be validly 
used when an arrested person's identity 
might be in question.) 

Under the state cOUli ruling, King can be 
prosecuted at a new trial, but Attorney 
General Gansler has told the state cOUli, in 
his reconsideration motion, that the DNA 
sample that the ruling bars as evidence is 
"the strongest piece of evidence linking" 
King to a rape. After his conviction for rape, 
King was sentenced to life in prison without 
parole. 

King had been arrested in 2009 for an 
assault that was treated as a violent crime. 
Because of that designation of his alleged 
offense, state law required that, upon his 
arrest, a DNA sample be taken by using a 
cotton swab inside his mouth to collect 
cellular material. That was done when he 
was booked into the Wicomico County jail. 
He also was identified by photograph and by 
his fingerprints. He was later convicted of 
second-degree assault, and was given a four­
year prison sentence, with three of those 
years suspended. 

Later, scientific interpretation of that sample 

linked King to a rape that occurred in 
September 2003. In that incident, which had 
remained a "cold case" for prosecutors, a 
53-year-old woman was raped by an 
African-American man whom she could not 
otherwise identify. The intruder held a gun 
to the woman's head as he assaulted her. 
Later, a semen sample taken from her body 
was found, though a DNA database, to 
match the DNA sample taken from King 
during the arrest procedure in 2009. After 
his conviction, King challenged the use of 
the 2009 sample as evidence against him in 
the rape case. 

In agreeing with his challenge, as the 
sampling law applied to him specifically, the 
state cOUli majority ruled that arrested 
individuals have a higher level of privacy 
than those who have actually been 
convicted, that the sample in King's case 
was not necessary to identify him in the 
assault case and thus was used only as a 
basis for investigating him in the earlier rape 
incident, that an arrested individual's 
expectation of privacy in private biological 
information outweighed the state's interest 
in gathering information to solve other 
crimes, and that DNA sampling is more 
intrusive than merely taking a suspect's 
fingerprints so the long-standing legal 
permission to use fingerprint evidence did 
not control in the DNA context. 

The state court majority said that its 
"analysis is influenced by the precept that 
the government must overcome a 
presumption that warrantless, suspicionless 
searches are per se unreasonable .... The 
state bears the burden of overcoming the 
arrestee's presumption of innocence and his 
expectation to be free from biological 
searches. . .. " It found that the expectation 
of privacy was greater for an arrestee than 
for a convicted person, and that the state had 
not overcome that privacy claim by its 
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interest in investigating other crimes. 

The two dissenting judges argued that the 
majority had overstated the privacy interests 
of those arrested and detained in police 
stations. And, they concluded, the 
government's interest in solving crimes far 
outweighed any such privacy interests. A 
swab of the mouth to pick up cells, the 
dissenters said, is "perhaps the least 
intrusive of all seizures" by police. 

The dissenters also accused the majority of 
exaggerating the amount of biological 
information that could be exposed by using 
a DNA sample to get a "hit" to help solve 
another crime. The state law at issue, the 
dissenting opinion said, puts strict limits on 
the use of DNA information, and the kind 
that can be used in criminal cases is only the 

kind of "junk" data that does not disclose 
"intimate genetic information." What a 
DNA sample shows, the dissent said, is 
vitiually identical to the ridges of a 
fingerprint that can only be used to identify 
a specific person, and nothing more. 

The state attorney general, in asking the 
Court of Appeals to reconsider its ruling, or 
at least to stay it pending an appeal to the 
Supreme Court, said that the decision could 
affect state prosecutors' use of evidence that 
could help solve "190 unsolved cases." 
Moreover, that motion contended, DNA 
sampling is used not only to solve unsolved 
crimes, but also helps to exonerate those 
who have been convicted in error and helps 
to eliminate other suspects III an 
investigation. 
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"Highest Court in Maryland Bans Collection of 
DNA at Certain Crime Scenes" 

AFRO 
May 2,2012 
Alexis Taylor 

Police depmiments across Maryland were 
ordered to stop collecting DNA from 
suspects of certain crimes last week, the 
result of a ruling in the state's highest court, 
the Maryland COUli of Appeals. 

The ban applies to cases involving attempted 
or committed violent crimes and burglaries, 
which voids part of the amendments made in 
2008 to the Maryland DNA Collection Act. 
That law previously allowed suspects, not 
just convicted criminals, to have their DNA 
taken and saved in a database for use in later 
crimes. 

"What the police departments were doing 
was taking this DNA and stockpiling it 
when there's no probable cause for the 
extraction of the DNA. That is highly 
unconstitutional in terms of individual rights 
and illegal search and seizure," said 
Baltimore attorney, A. Dwight Petit, who's 
been practicing general law since 1973. 

"In dealing with a very, very conservative 
Supreme Court, it is good to see that our 
state cOUli is adhering to some of the 
Constitutional protections which we as 
citizens deserve. It was a very Constitutional 
ruling." 

The ban stems from the Alonzo Jay King J1'. 
v. State of Maryland case, which highlighted 
fourth amendment rights against illegal 
search and seizures. King's DNA was taken 
from him in a 2009 assault arrest. That DNA 
became key in connecting King to a 2003 
rape, a connection he says would never have 
been made had his DNA not been taken 

before he was convicted of the 2009 assault. 
Though the evidence will be harder to 
obtain, it will still be available to 
investigators after the proper procedures 
have been followed. 

"The court says you can still get the DNA, 
provided you take your facts to a neutral and 
detached magistrate, i.e. a judge, and get a 
warrant. In order to get a warrant you're 
going to have to persuade the judge that this 
DNA is evidence of a certain crime," said 
University of Baltimore, School of Law 
Professor, Byron Warnken. 

Police departments are not in complete 
agreement with the ruling, but are adhering 
to the order, while Attorney General 
Douglas F. Gansler has already requested a 
stay of the decision. 

"The court's decision thereby undermines 
important public safety objectives," said 
Gansler in his motion submitted May 1, 
asking the Maryland Court of Appeals to 
reconsider the decision before the Supreme 
Court is petitioned. 

"The 2008 amendments have bolstered law 
enforcement efforts and have led to the 
apprehension of violent criminals who 
committed crimes that might otherwise have 
gone unsolved." 

Gansler also said that while the 2008 
amendments could bring an end to nearly 
190 unsolved cases, the DNA evidence 
collected also helps exonerate prisoners 
wrongly accused. 
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Whatever the effects of the reversal, 
Maryland State 

Police say their main focus IS keeping 
citizens out of harm's way. 

"We're still able to collect upon conviction, 
what's been halted is collection upon 

arrest," said Elena Russo, a spokesperson for 
the Maryland State Police DepaItment. 

"Our job is public safety and DNA 
collection is a tool. The effects are still to be 
determined," said Russo, when asked if the 
ruling will help or hurt officials pursuing 
justice in the future. 
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"Court of Appeals Holding Could Stop Arrestee DNA Collection 
by State and Local Governments" 

Maryland Association of C01lnties 
April 27, 2012 

Since the passage of the 2008 Maryland 
DNA Collection Act, it has been a common 
practice for State and local law enforcement 
and correctional agencies to take a DNA 
sample from arrestees charged with a violent 
crime or felony burglary. However, an April 
24 Maryland Court of Appeals decision in 
King v. State of Maryland, has held that 
taking a DNA sample from an arrestee 
violates the arrestee's FOUlih Amendment 
right against unreasonable warrantless 
searches. The ruling has put law 
enforcement and correctional agencies in a 
quandary about whether to continue the 
practice pending appeal. 

As reported by an April 25 Baltimore Sun 
article, some State and local jurisdictions 
have decided to continue the practice while 
the State decides whether to appeal the case. 

Several law enforcement agencies, including 
the state Department of Public Safety and 
Correctional Services, were awaiting a 
decision on whether the state will appeal 
before they make changes. Gov. Matiin 
O'Malley, Baltimore's mayor and a chorus 
of state and local officials called for an 
appeal of what they see as a crucial tool that 
has linked suspects to other, unsolved 
cnmes. 

Opponents of the practice said the decision 
to continue taking samples shows disregard 
for the Court of Appeals and the laws the 
police are sworn to uphold .... 

O'Malley was joined by Baltimore Mayor 
Stephanie Rawlings-Blake, Police 
Commissioner Frederick H. Bealefeld III 

and others in pushing Attorney General 
Douglas Gansler to file a challenge before 
the U.S. Supreme Court. ... 

In Anne Arundel and Baltimore counties, 
police officials said they would not change 
their practices until the state police or 
Gansler's office told them otherwise; in 
Howard County and Baltimore City, the 
samples are collected by the state public 
safety department, which will continue to do 
so. 

It remained unclear what will happen to the 
nearly 16,000 samples already collected in a 
database, although a public defender said 
suspects whose DNA has been compiled 
may be able to take court action to get the 
samples destroyed .... 

The collection of DNA at arrest has been the 
subject of national debate, because 
opponents point out that it takes place before 
a suspect is tried in court. Twenty-six states 
have laws similar to Maryland's, and many 
have been upheld in state and federal court. 

An April 25 Baltimore Sun editorial urges 
the State to appeal to decision. The editorial 
notes that the Maryland Court of Appeals 
has upheld in the past the taking of 
fingerprints from arrestees and the post­
conviction collection of DNA. 

The crux of the matter is this: Those charged 
with crimes have, for decades, been 
fingerprinted as a matter of routine, and 
those fingerprints are checked against 
evidence both in the crime at hand and in 
unsolved crimes. The use of DNA is more 
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powerful and more technologically 
advanced, but it is fundamentally the same 
thing. We hope the Supreme Court will be 

given the chance to recognize that fact and 
uphold Mr. King's conviction-and the law 
that made it possible. 
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"Police Power to Use Stun Guns Left Unclear" 

SCO TUSb log 
May 29, 2012 

Lyle Denniston 

The Supreme Court, choosing not to review 
a compromise decision of a federal appeals 
court, on Tuesday left police around the 
nation with no final guidance on the legality 
of their use of a Taser-a device that can 
stun an unruly or disobedient suspect into 
immobility, or at least inflict a considerable 
amount of temporary pain. Without 
comment, the Justices turned aside four 
separate petitions, raising both sides of the 
issue: whether such stun guns' use is a kind 
of excessive force by police in violation of 
the Fourth Amendment, and whether police 
are entitled to legal immunity for their past 
use of such a device. 

The Court's action settles nothing on either 
question. Thus, police in various parts of the 
country will have to check what the federal 
or state courts in their area have ruled on the 
subject-if they have. As of now, the lower 
cOUlis are split on the constitutionality of 
Taser technology as a method of police 
control. 

In Tuesday's orders, the Court voted to 
leave intact a Ninth Circuit Court ruling 
declaring that it violates the Fourth 
Amendment to use a Taser to subdue a 
suspect, at least when the crime the police 
are investigating is not a serious one, the 
suspect does not pose an immediate threat to 
the safety of officers or bystanders, and the 

suspect is not "actively resisting arrest or 
attempting to evade arrest" by fleeing. 
Those are not exclusive factors, though, the 
Circuit Court said, and, in fact, it found the 
use of a Taser was excessive even in one 
case where the suspect did mildly resist 
arrest. 

In one case before the Circuit Court, police 
officers in Seattle used three quick bursts of 
a Taser (in the non-demobilizing mode) to 
subdue a pregnant woman who had been 
stopped for driving too fast near a school. In 
the other case, police officers in Maui, 
Hawaii, used a stun gun in its strongest 
mode to disable a woman involved in a 
domestic dispute with her husband. In each 
case, the Circuit Court ruled that the use of 
the technology, in the specific circumstances 
of the two cases, was "unreasonable" in a 
Fourth Amendment sense. 

But, the Circuit Court went on to conclude 
that the FOUlih Amendment right was not 
clearly established at the time of these two 
incidents-November 2004 in the Seattle 
incident, August 2006 in the Maui incident. 
The Justices, without comment, denied 
review of Daman v. Brooks (11-898), 
Agarano v. Mattos (11-1032), Brooks v. 
Daman (11-1045), and Mattos v. Agarano 
(11-1165) .... 
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"Ninth Circuit Lays Out Constitutional 
Limits on Use of Tasers" 

Metropolitan News-Enterprise 
October 18, 2011 

The use of tasers to subdue persons 
suspected of minor offenses is subject to 
constitutional limits on the use of excessive 
force, the Ninth U.S. Circuit Court of 
Appeals ruled yesterday. 

A sharply divided en banc panel of the court 
reversed two district court rulings that were 
argued together and consolidated for 
decision. The district judge in each instance 
ruled that the plaintiff had presented 
sufficient evidence for the case to go 
forward under 42 U.S.c. Sec. 1983, but the 
appellate court said the officers in both cases 
were protected by qualified immunity. 

In a case from Seattle, a six-judge majority 
held that a seven-months pregnant woman 
tasered three times after a traffic stop had 
shown a prima facie violation of the Fourth 
Amendment, but that the law at the time of 
the 2004 incident was too unsettled for the 
plaintiff to show a violation of a clearly 
established right. Four judges said the 
plaintiff's bizarre conduct and refusal to 
follow instructions gave the officers no 
reasonable alternative to using the amount of 
force that they did. 

The decision was a partial victory for 
plaintiff Malaika Brooks, however. Because 
the "clearly established right" analysis does 
not apply under Washington state law, the 
court held, she has a viable claim for assault 
and battery. 

Maui Case 

In the second case, from Maui, the same 

seven judges similarly concluded that a 
woman who allegedly interfered with police 
as they attempted to arrest her intoxicated 
husband for attacking her should not have 
been tasered without warning, but that the 
officer was entitled to qualified immunity. 

Two of the other judges argued that Jayzel 
Mattos, like Brooks, left the officers devoid 
of reasonable alternatives to using the 
electric devices. But two judges who 
approved of the officer's conduct in Brooks' 
case argued that Mattos was entitled to a 
trial to determine whether the officer who 
tasered her in August 2006 breached 
constitutional standards that were well­
established at that time. 

The panel that decided the cases consisted of 
10 judges, due to the recent death of Judge 
Pamela Ann Rymer. 

Judge Richard A. Paez, wrItmg for the 
majority, explained that Brooks was cited 
for speeding in a school zone after dropping 
off her l1-year-old for class. After refusing 
to sign the citation, she became involved in 
a heated argument, apparently because she 
disbelieved the officer's explanation that 
signing meant only that she acknowledged 
receipt and was not an admission of guilt. 

After she reiterated to an arriving sergeant 
that she would not sign the citation, she was 
told she was going to jail. After she told the 
officers she was due to give birth in less 
than 60 days, and after an officer threatened 
her with the taser, she testified, an officer 
opened the driver's side door and twisted 
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her arm up behind her back, then removed 
the keys-which dropped to the floor-from 
her ignition. 

Another officer then applied the taser, In 

drive-stun mode, to her left thigh. 

In drive-stun mode, the taser is applied to 
the subject's body; it is a pain-compliance 
technique and is not intended to incapacitate 
the subject. In dart-mode, by contrast, the 
taser fires electrodes capable of 
incapacitating the subject by interrupting the 
ability of the brain to control the muscles in 
the body. 

Brooks-who was convicted of failing to 
sign the ticket, but not of resisting arrest­
sought damages for her injuries, including 
permanent burn scars. 

Domestic Call 

In Mattos' case, the testimony was that 
police responded to the family residence 
after the couple's 14-year-old daughter 
called 911. Mattos claimed that she was 
trying to calm the situation, and avoid 
disturbing a younger child who was 
sleeping, when Officer Ryan Aikala moved 
toward her husband with her in the middle. 

She claimed that the officer pushed up 
against her chest, and that she extended her 
arm to protect her breasts "from being 
smashed against" the officer's body. The 
officer then accused her of touching him, 
and as she tried to reason with another 
officer, she claimed, Aikala shot her with 
the taser in dart-mode. 

All charges against Mattos and her husband 
were ultimately dropped. She and her 
husband alleged in their complaint that the 
warrantless entry into their residence and 
their arrests violated the FOUlih, Fifth, and 

Fourteenth amendments, but all claims 
except those relating to the use of the taser 
were dismissed by the district judge. 

Paez concluded that in Brooks' case, 
viewing the evidence in the light most 
favorable to the plaintiff, the district judge 
was correct in concluding that there was 
sufficient evidence of excessive force. The 
violation, he reasoned, was relatively minor; 
there was no immediate threat to the safety 
of the officers or the public, at least not after 
the keys were removed from the ignition; 
and Brooks was not actively resisting or 
attempting to evade arrest. 

There was, he added, no reason for the 
officer to use the taser against Brooks three 
times within a span of less than a minute. He 
also concluded, however, that Brooks is 
without a federal remedy because at the 
time, there was no Ninth Circuit law on the 
use of tasers and federal courts in other 
circuits had uniformly held that the use of 
the taser did not constitute a constitutional 
violation. 

With respect to Mattos, Paez noted that the 
only offense she was accused of was 
interfering with the officer, that any such 
interference was-according to her version 
of the facts-relatively minor, that the 
officers could not have considered her a 
threat, and that while the situation was 
volatile, there was no evidence "that tasing 
the innocent wife of a large, drunk, angry 
man when there is no threat that either 
spouse has a weapon, is a prudent way to 
defuse a potentially, but not yet, dangerous 
situation. " 

The lack of a warning, he added, "pushes 
this use of force far beyond the pale." 

But in concluding that Mattos, like Brooks, 
cannot pierce the police claim of qualified 
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immunity, Paez explained that as of August 
2006, there was still no federal appellate 
case law holding the use of the taser 
unconstitutional. The Supreme Court, he 
said, has made it clear that a court cannot 
find a right to be clearly established without 
support in Supreme COUli or federal 
appellate precedent. 

Paez was joined by Judges Susan P. Graber, 
M. Margaret McKeown, Raymond C. 
Fisher, and Johnnie B. Rawlinson. 

Judge Mary M. Schroeder concurred 
separately, emphasizing "the non­
threatening nature of the plaintiffs' 
conduct," in contrast with the danger posed 
by tasering, particularly the risk to Brooks' 
child, although the child was ultimately born 
healthy. 

Chief Judge Alex Kozinski, joined by Judge 
Carlos Bea, argued that the majority failed 
to appreciate the difficulty of police work 
and the superiority of the taser to other 
means of subduing suspects that are more 
dangerous to both the officer and the 
suspect. 

The officers in Brooks' case, he wrote, acted 
in a way that was "entirely reasonable," 
"were endlessly patient," and deserved 

"commendations for grace under fire." The 
plaintiff, he said, "is completely, wholly, 
100 percent at fault" because she "risked 
harm to herself, her unborn daughter and 
three police officers because she got her 
dander up over a traffic ticket." 

Kozinski acknowledged that Mattos' case 
was "considerably closer," but argued that 
the decision to use the taser was reasonable 
in the context in which the officer found 
himself, the need to make a split-second 
judgment under a difficult and fast-moving 
situation. 

Judge Barry Silverman, joined by Judge 
Richard Clifton, joined Kozinski's analysis 
of the Brooks case, but said the district 
judge was correct in finding that Mattos had 
a triable case. "Precedent already on the 
books in August 2006 provided officers and 
cOUlis with enough guidance to know that a 
taser in dati mode is not a toy and presents a 
level of force on par with other implements 
'used to subdue violent or aggressive 
persons. ", 

Pasadena attorney John Burton authored an 
amicus brief in support of the plaintiffs. 

The cases are Mattos v. Agarano, 08-15567, 
and Brooks v. Daman, 08-35536. 
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"Police Use of Stun Guns May Increase" 

The Sun 
June 10, 2008 
Sarah Garland 

The New York City Police Department 
could expand greatly its use of electric stun 
guns, as Commissioner Raymond Kelly said 
yesterday he is prepared to accept 
recommendations from a new report spurred 
by the 2006 Sean Bell shooting. 

The report, by a nonpartisan, California­
based think tank, RAND Corp., was 
commissioned last year by Mr. Kelly to 
examine police firearms training. 

Although mostly laudatory, the report listed 
more than 100 recommendations for 
improvements, including more hands-on 
instruction and stricter standards for how 
police are taught to handle their weapons. 

The most prominent-and most likely to rile 
police critics-was a recommendation that 
the depatiment launch a pilot study to 
examine whether its more than 27,000 
uniformed officers on patrol should be 
armed with stun guns. 

Of 455 police shootings examined for the 
report, researchers found 25-three of them 
fatal-where a stun gun may have diffused 
the situation. 

"The expansion of the use of Tasers may 
well be in order," the report's lead author, 
Bernard Rostker, said at a news conference 
yesterday announcing the findings. 

The police depatiment had already 
announced it is deploying 500 Tasers to 
sergeants on patrol staliing tomorrow, and 
Mr. Kelly said he was open to expanding the 
program. 

Yet the commissioner also noted that the use 
of Tasers in New York has been limited in 
the past because they have been known to 
cause deaths. 

"They're controversial," he said. 

The guns shoot out metal barbs that lodge in 
the skin of suspects and the models used by 
the police department have the capacity to 
transmit 5,000 volts of electricity into the 
human body, according to Taser spokesman 
Steve Tuttle. 

In its other main recommendation, the report 
called for rolling enrollment for the police 
academy, instead of the current system of 
two large classes of recruits a year, so that 
recruits can have more chances to practice 
firearms training. 

Police officials said a new police academy 
due to open in the next few years would 
allow the police depatiment to apply many 
of the report's training recommendations. 

The report was originally billed as a six­
month study of the NYPD's firearms 
training that would include a look at 
"contagious shooting" after Bell, an 
unarmed black man, was killed in a hail of 
50 police bullets. 

But on the subject of contagious firing­
when police officers fire reflexively, often in 
response to the sounds of guns going off 
around them-the report said it had been 
nearly impossible to tabulate whether 
incidents had risen or fallen in recent years. 
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"It's a very rare event," Mr. Rostker said. 

The associate legal director at the New York 
Civil Liberties Union, Chris Dunn, criticized 
the report's treatment of contagious 
shootings as cursory, and also questioned its 
lack of a systematic analysis of the ethnic 
makeup of shooting victims and firing 
officers. 
"It's really silent on the issues that the Bell 
shooting raised," Mr. Dunn said. 

Mr. Rostker called the omission of race and 
ethnicity "an oversight," adding that he was 
"sorry about that." 

Mr. Kelly said the issue of race was not in 
the purview of the report. 

"This was study was focused on what we 
could do. It was not a panacea; it wasn't 
going to solve all issues," he said. 
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"Shoot to Stun" 

The New York Times 
July 2, 2008 

Paul Robinson 

A narrowly divided Supreme Court ruled 
last week that the Second Amendment gives 
Americans the right to keep a loaded gun at 
home for their personal use. Presumably, 
citizens can use these weapons to defend 
themselves from intruders. But given the 
growing effectiveness and availability of 
less lethal weapons, it is likely that state 
laws will increasingly keep people from 
actually using their guns for self-defense. 

The states impose carefully defined 
limitations on the use of deadly force in self­
defense. (These rules are fairly uniform, 
state to state; most are based on the 
American Law Institute's Model Penal Code 
of 1962.) A person may use only as much 
force as is "immediately necessary." If a less 
lethal means of defense is available, the use 
of deadly force is illegal. Firearms are by 
law deadly force. (The police are given 
somewhat greater authority to use force, 
even aggressive force.) 

Guns have been considered a primary 
weapon for self-defense. But now there are 
nonlethal alternatives-some not yet on the 
market-that can quickly disable an attacker 
even more reliably than a firearm can. 

The best known of these are Tasers, 
handgun-shaped devices that fire a dart that 
delivers a painful electrical shock. A hit 
from a Taser causes an instant muscular 
spasm that can disable any attacker, no 
matter how determined. And the Taser 
works no matter where on the attacker's 
body the dart hits. A bullet, in contrast, 
instantly disables only if it hits a couple of 
vulnerable spots, like the space between the 

eyes. A shot to the arm, the leg or even the 
torso may not stop an attacker. 

A Taser works only within a limited 
distance, up to 35 feet for advanced models. 
But most firearm confrontations are at less 
than 10 feet. More important, the legal 
limitations on self-defense typically do not 
allow use of force at a distance. Defensive 
force is considered "immediately necessary" 
only when the defender can wait no longer, 
when the threat is "imminent." 

Newer kinds of hand-held weapons that are 
less lethal than guns-many already in 
prototype-may be even more effective than 
Tasers. These include light lasers, designed 
to blind temporarily, and microwave beams 
that instantly cause the skin to feel as if it is 
on fire, but cause no lasting harm. 

Of course, anyone who uses a gun in self­
defense may argue that he would have used 
a less lethal weapon if he had had one at 
hand, but there was only the firearm. The 
problem with this argument is that the 
limited option is the person's choice, and the 
law may not be blind to that choice. 

If you are a surgeon and you leave your 
glasses behind on the way to the operating 
room, then botch a delicate procedure, you 
can't convince a judge that the resulting 
death wasn't your fault because you couldn't 
see well. If, on your way to confront an 
intruder, you choose your gun rather than 
your more effective but less lethal weapon, 
you can hardly complain later about your 
limited options. 
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Similarly, when a person shops for a weapon 
of self-defense, anticipating some day a 
confrontation with an attacker, his choice of 
a gun over something less lethal but more 
effective is a choice to limit his options in a 
confrontation. 

Should we worry that by expecting people to 
use only nonlethal weapons in self-defense 
we would sacrifice our personal autonomy 
and safety? No. On the contrary, personal 
autonomy would be even more vigilantly 
protected. 

The reason for this is a second limitation on 
the use of defensive force, what might be 
called the "proportionality" requirement. 

Typically, a defender can lawfully use 
deadly force only to prevent death, rape, 
kidnapping or bodily injury serious enough 
to cause long-term loss or impairment of a 
body part or organ. But a nondeadly weapon 
can be used to defend against any threat of 
unlawful force. 

As effective less-than-Iethal weapons 
proliferate, the laws of self-defense may 
ultimately relegate last week's court 
decision to the status of an odd little 
opinion, one that works mainly to ensure 
some special constitutional status for 
gunpowder technology. Gun collectors will 
be fond of it, but for most of society, it will 
have little practical effect. 
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