








the absence of express words, was that as part 
of his executive power he should select those 
who were to act for him under his direction in 
the execution of the laws. The further impli­
cation must be, in the absence of any express 
limitation respecting removals, that as his 
selection of administrative officers is essential 
to the execution of the laws by him, so must be 
his power of removing those for whom he can 
not continue to be responsible. Fisher Ames, 
I Annals of Congress, 474. It was urged that 
the natural meaning of the term "executive 
power" granted the President included the ap­
pointment and removal of executive subordi­
nates. If such appointments and removals 
were not an exercise of the executive power, 
what were they? They certainly were not the 
exercise of legislative or judicial power in gov­
ernment as usually understood. 

The history of the clause by which the Senate 
was given a check upon the President's power of 
appointment makes it clear that it was not 
prompted by any desire to limit removals. As 
already pointed out, the important purpose of 
those who brought about the restriction was to 
lodge in the Senate, where the small States had 
equal representation with the larger States, 
power to preven t the Presiden t from making too 
may appointments from the larger States. 

A veto by the Senate-a part of the legisla­
tive branch of the Government-upon removals 
is a much greater limitation upon the executive 
branch and a much more serious blending of the 
legislative with the executive than a rejection of 
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a proposed appointment. It is not to be implied. 
The rejection of a nominee of the President for 
a particular office does not greatly embarrass 
him in the conscientious discharge of his high 
duties in the selection of those who are to aid 
him, because the President usually has an ample 
field from which to select for office, according 
to his preference, competent and capable men. 
The Senate has full power to reject newly pro­
posed appoin tees whenever the President shall 
remove the incumbents. Such a check enables 
the Senate to preven t the filling of offices with 
bad or incompetent men or with those against 
whom there is tenable objection. 

The power to preven t the removal of an officer 
who has served under the Presiden t is differen t 
from the au thori ty to consen t to or rej ect his 
appointment. When a nomination is made, it 
may be presumed that the Senate is, or may 
become, as well advised as to the fitness of the 
nominee as the President, but in the nature of · 
things the defects in ability or intelligence or 
loyalty in the administration of the laws of 
one who has served as an officer under the Presi­
den t, are facts as to which the Presiden t, or 
his trusted subordinates, must be better in­
formed than the Senate, and the power to 
remove him may, therefore, be regarded as 
confined, for very sound and practical reasons, 
to the governmental authority which has ad­
ministrative control. The power of removal is 
incident to the power of appointment, and 
when the grant of the executive power is enforced 
by the express mandate to take care that the 
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laws be faithfully executed, it emphasizes the 
necessity for including within the executive 
power as conferred the exclusive power of re­
moval. 

The attitude of Presidents on this subject 
has been unchanged and uniform to the pres en t 
day whenever an issue has clearly been raised. 

In March, 1886, President Cleveland, in 
discussing the requests which the Senate had 
made for his reasons for removing officials, and 
the assumption that the Senate had the right 
to pass upon those removals and thus to limit 
the power of the Presiden t, said: 

"I believe the power to remove or suspend 
such officials is vested in the President alone by 
the Constitution, which in express terms pro­
vides that 'The executive power shall be vested 
in a President of the United States of America,' 
and that 'he shall take care that the laws be 
faithfully executed.' 

"The Senate belongs to the legislative branch 
of the Government. When the Constitution 
by express provision super-added to its legisla­
tive duties the right to advise and consent to 
appointments to office and to sit as a court of 
impeachment, it conferred upon that body all 
the control and regulation of Executive action 
supposed to be necessary for the safety of the 
people; and this express and special grant of 
such extraordinary powers, not in any way 
related to or growing out of general Senatorial 
duties, and in itself a departure from the general 
plan of our Governmen t, should be held, under 
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a familiar maxim of construction, to exclude 
every other right of interference with Executive 
functions. " 

In a message withholding his approval of an 
act which he thought infringed upon the Execu­
tive power of removal, President Wilson said 
(on the 4th of June, 1920): 

"It has, I think, always been the accepted 
construction of the Constitution that the power 
to appoint officers of this kind carries with it as 
an inciden t the power to remove. I am con­
vinced that the Congress is without constitu­
tional power to limit the appointing power and 
its incident the power of removal, derived from 
the Constitution." 

Mr. Boudinot, of New Jersey, said upon the 
same point (in the debate in the First Congress): 

"The supreme Executive officer against his 
assistant; and the Senate are to sit as judges to 
determine whether sufficien t cause of removal 
exists. Does not this set the Senate over the 
head of the Presiden t? But suppose they shall 
decide in favor of the officer, what a situation 
is the President then in, surrounded by officers 
with whom, by his situation, he is compelled to 
act, but in whom he can have no confidence, 
reversing the privilege given him by the Con­
stitution, to prevent his having officers imposed 
upon him who do not meet his approbation?" 

Mr. Sedgwick, of Massachusetts, asked the 
question (in the same debate): 
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"Shall a man under these circumstances be 
saddled upon the President, who has been 
appointed for no other purpose but to aid the 
President in performing certain duties? Shall 
he be continu.ed, I ask again, against the will of 
the President? If he is, where is the responsi­
bility? Are you to look for it in the President, 
who has no control over the officer, no power to 
remove him if he acts unfeelingly or unfaith­
fully? 'Without you make him responsible, you 
weaken a.nd destroy the strength and beauty of 
your system." 

What then, are the elements that enter into 
our decision of this case? We have first a con­
struction of the Constitution made by a Con­
gress which was to provide by legislation for the 
organization of the Government in accord with 
the Constitution which had just then been 
adopted, and in which there were, as repre­
sentatives and senators, a considerable number 
of those who had been members of the Con­
vention that framed the Constitution and pre­
sen ted it for ra tifica tion. I t was the Congress 
that launched the Government. It was the 
Congress that rounded out the Constitution 
itself by the pt:oposing of the first ten amend­
ments which had in effect been promised to the 
people as a consideration for the ratification. 
It was the Congress in which Mr. Madison, one 
of the first in the framing of the Constitution, 
led also in the organization of the Governm'en t 
under it. It was a Congress whose consti­
tutional decisions have always been regarded, 
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as they should be regarded, as of the greatest 
weight in the interpretation of that fundamental 
instrument. This construction was followed by 
the legislative department and the executive 
department continuously for seventy-three years, 
and this although the matter, in the heat of 
political differences between the Executive and 
the Senate in President Jackson's time, was the 
subject of bitter controversy, as we have seen. 
This Court has repeatedly laid down the prin­
ciples that a contemporaneous legislative expo­
sition of the Constitution when the founders of 
our Government and framers of our Constitution 
were actively participating in public affairs, 
acquiesced in for a long term of years, fixes the 
construction to be given its provisions. 

The Court's decision also embodied the further 
very applicable observations, that 

* * * He must place in each member of his 
official family and his chief executive subordi­
nates implicit faith. The moment that he loses 
confidence in the intelligence, ability, judgment, 
or loyalty of anyone of them he must have the 
power to remove him without delay. To require 
him to file charges and submit them to the con­
sideration of the Senate might make impossible 
that unity and co-ordination in executive ad­
ministration essential to effective action. * * * 
Finding such officers to be negligen t and ineffi­
cien t, the Presiden t should ha ve power to 
remove them. * * * The imperative reasons re­
quiring an unrestricted power to remove the 
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most important of his subordinates * * * must, 
therefore, control the interpretation of the Con­
stitution as to all appointed by him. 

While this court has studiously avoided de­
ciding the issue un til it was presen ted in such a 
way that it could not be avoided, in the refer­
ence it has made to the history of a statutory 
construction not inconsistent with the legislative 
decision of 1789, it has indicated a trend of 
view that we should not and cannot ignore. 
When on the meri ts we find our conclusion 
strongly favoring the view which prevailed in 
the First Congress, we have no hesitation in 
holding that conclusion to be correct; and it 
therefore follows that the tenure of office act 
of 1867, insofar as it attempted to prevent the 
Presiden t from removing execu tive officers who 
had been appointed by him and with the advice 
and consent of the Senate, was invalid, and that 
subsequent legislation of the same effect was 
equally so. For the reasons given we must 
therefore hold that the provision of the law of 
1876 by which the unrestricted power of removal 
of first-class postmasters is denied to the Presi­
dent is in violation of the Constitution and 
invalid. . 

In view of this decision, appealing as it does 
to the reason and conscience of the judicial 
mind, the President has the exclusive power of 
removing any an.d all officers whom he has ap­
pointed by and with the advice and the consent 
of the Senate. He has this power, not only 
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because it is incidental to the power of appoint­
ment, but also because of his constitutional duty 
to see that the laws are faithfully executed. 
He has this power because our institutions are 
founded on justice, and justice involves and 
requ,ires the prompt, equ,al, and uniform en­
forcement of the law. To hold otherwise would 
be to deny what is implicit in our fundamental 
law and make it impossible, in case of political 
or other differences with Congress, for the 
President "to take care that the laws be faith­
fully executed." If he cannot , direct the way 
or select and con,trol the instruments, how can 
he enforce the laws or be justly held responsible 
for not adhering to his covenant if he must 
meet the additional and possibly unyielding 
resistance and obstruction of an unfriendly . , 

Senate. To divide responsibility is practically 
to destroy it. Our forefathers so concluded 
when they made the President solely responsible 
for the faithful execution of every edict, decree 
or order, whether it be legislative, judicial, or 
executive. 

This issue between the executive and the 
Senate is now in the courts awaiting judicial 
determination. It is destined to take its place 
as Qne of the milestol1e decisions in our consti­
tutional history. If it should be decided favor­
ably to the contention of the Senate, it would 
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materially add to its power and control over 
federal appointments. If the contention of the 
President is upheld, then there will be no change 
from the established practice except to confirm 
it and make it freer, greater and stronger. 

The temporary political atmosphere surround­
ing a question of this magnitude and importance 
should not weigh at all in its ultimate consider­
ation and determination. The fact that political 
exigencies were present and possibly influenced 
to a marked degree the posi tion which the 
Senate took, will be and must be omitted here­
after from any constitutional consideration of 
this con'troversy. That which was done, whether 
wise or unwise, whether animated by politics 
or not, has made necessary an important ex­
pression by the judicial branch of our govern­
ment. 

ThereforeJ since these commissioners were 
nominated and appointed and duly commis­
sioned ~ith the consent of the Senate and with 
the full approval of the President, their nomi­
nations cannot now be reconsidered by the 
United States Senate in order that its advice 
and its consent may be withdrawn-without 
invading and exercising the power of removal 
which is exclusively an executive function. The 
President cannot under the Constitution sur­
render this fundamental power to the legislative 
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department. He can not as President allov.~ 

the Senate to have possession again of these 
nominations regardless of what action it may 
determine to take. The Senate cannot in the per­
formance of any of its granted rights employ and 
use a power that belongs distinctively and ex­
clusively to either the executive or the judiciary. 
Every department of this government must be 
kept separate and distinct in all cases in which 
they are not interdependent, and it is the duty 
of each so to construe and interpret the Consti­
tution to the end that the departmental integ­
rity of our government shall always continue 
and be preserved, as one of the abiding virtues 
of universal liberty. 

Obviously the provisions of rule 38 which 
permi t such a motion after a nominee has been 
duly confirmed and appointed, as evidenced 
by a commission duly delivered, is in violation 
of the Constitution and invalid. In conclusion, 
to use again the language of the Supreme Court, 
it should not be forgotten: 

The Constitution is a written instrument. As 
such its meaning does not alter, and what it 
meant when adopted, it means now. Being a 
gran t of powers to a governmen t, its language 
is general, and as changes come in our social 
and political life, item braces wi thin its grasp 
all new conditions which are within the scope 
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of the powers in terms conferred. In other 
words, while the powers granted do not change, 
they apply from generation to generation to all 
things to which they are in their nature appli­
cable. 

Yes, the Constitution has not outlived its 
usefulness. Its protecting and watchful care 
was never more needed than today. It repre­
sents to us our history, our tradition, and our 
race. It rests on the will of the people. It is 
dictated by common sense and obeyed by uni­
versal consent. It is the duty of every citizen 
to withstand every assault upon it, from what­
ever source the assault may come. It is the 
rock upon which our government is build ed, let 
him beware who would seek to shatter it. 

[ 45 1 


