








interest); Green Party of Conn. v. Garfield,
616 F3d 189, 199 (2d Cir.2010)
(“Beaumont . . . remain[s] good law. Indeed,
in the recent Citizens United case, the Court

. explicitly declined to reconsider its
precedent involving campaign contributions
by corporations to candidates for elected
office.”).

Prevention of actual and perceived
corruption and the threat of circumvention
are firmly established government interests
that support regulations on campaign
financing. See Beaumont, 539 U.S. at 154;
Nixon, 528 U.S. at 390 (“Even without the
authority of Buckley, there would be no
serious question about the legitimacy of the
interest[ ] [of preventing corruption and the
appearance of it] [ ], which, after all,
underlie[s] bribery and anti-gratuity
statutes.”); Buckley, 424 U.S. at 27 (“Of
almost equal concern as the danger of actual
quid pro quo arrangements [through
contributions] is the impact of the
appearance of corruption stemming from
public awareness of the opportunities for
abuse.”). While clarifying that the anti-
corruption interest is limited to actual quid
pro quo corruption or the appearance of it,
as opposed to the appearance of influence or
access, Citizens United did not deny that
anti-corruption was a sufficiently important
governmental interest, which is all that is
required for closely drawn scrutiny. 130
S.Ct. at 909-10. Instead, it held that the
interest did not justify a ban on corporate
independent expenditures under strict-
scrutiny review. Id. at 911.

With respect to the anti-circumvention
interest, the Beaumont court explained that
without limitations on corporate
contributions, individuals “could exceed the
bounds imposed on their own contributions
by diverting money  through the
corporation.” 539 U.S. at 155. Thus the
interest in preventing such evasion is
grounded in the “experience” of “candidates,
donors, and parties [that] test the limits of
the current law, and it shows beyond serious
doubt how contribution limits would be
eroded if inducement to circumvent them
were enhanced.” Id. (internal quotation
marks and citations omitted). Citizens
United did not undercut Beaumont’s
endorsement of this interest. Indeed, the
majority opinion did not even discuss this
interest when it struck down the independent
expenditure ban, and thus prior Supreme
Court precedent affirming this interest
remains the law this Court must follow. See
eg, FEC v. Colo. Republican Fed.
Campaign Comm., 533 U.S. 431, 456
(2001); Cal. Med. Ass’n v. FEC, 453 U.S.
182 (1981).

L.

For the foregoing reasons, we hold that the
district court erred in granting the
Appellees’ motion to dismiss count four and
paragraph 10(b) of the indictment. The
district court’s grant of the motion to
dismiss with respect to count four and
paragraph 10(b) is reversed.

REVERSED
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“Virginia Appeals Court Affirms Campaign Finance Law”

Associated Press
June 29, 2012
Larry O’Dell

A federal appeals court ruled Thursday that
a judge was wrong when he declared a
century-old ban on corporate campaign
contributions in  federal elections
unconstitutional.

U.S. District Judge James Cacheris ruled last
year that the ban violates corporations’ free-
speech rights. In his first-of-its kind ruling,
Cacheris said it was not logical for an
individual to be able to donate up to $2,500
while a corporation “cannot donate a cent.”
Cacheris based his decision on the U.S.
Supreme Court’s landmark 2010 Citizens
United decision, which struck down a
prohibition against corporate spending on
campaign activities by independent groups,
such as ads by third parties to favor one side.
However, the Citizens United ruling left
untouched the ban on direct contributions to
candidates, the appeals court noted.

The lower court viewed independent
expenditures and direct contributions the
same, saying both are political speech, but
the appeals court said they must be regulated
differently.

“The reason for this difference in scrutiny is
clear:  independent expenditures, by
definition, are direct means by which
political speech enters into the marketplace,”
Judge Roger Gregory wrote. “Direct
contributions, conversely, do not necessarily
fund political speech but must be
transformed into speech by an individual
other than the contributor.”

The Justice  Department cited the
government’s  interest in  preventing
corruption in defending the contribution

limit, and the appeals court agreed.

“Prevention of actual and perceived
corruption and the threat of circumvention
are firmly established government interests
that support regulations on campaign
financing,” Gregory wrote.

The issue arose when William P. Danielczyk
Jr. and Eugene R. Biagi, who both live in the
Washington suburb of Oakton, Va., were
charged with illegally funneling
contributions to Hillary Clinton’s Senate and
presidential campaigns. The defendants,
officers with a corporation called Galen
Capital Group, allegedly persuaded dozens
of individuals to contribute to Clinton’s
campaigns and reimbursed them with
company money. According to prosecutors,
they tried to cover their tracks by writing
“consulting fees” on the memo line of
reimbursement checks and by issuing the
checks for amounts larger than the
contributions.

Cacheris dismissed one count of the
indictment related to contributions to
Clinton’s 2008 presidential bid, but the
ruling by the appeals court reinstates it.

Neither Jeffrey A. Lamken, attorney for
Danielczyk, nor Lee E. Goodman, attorney
for Biagi, immediately returned phone
messages.

The Justice Department said it was pleased
with the ruling.

Judges William Traxler and Judge Albert
Diaz joined in the panel’s decision.
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“Several Clinton Fundraisers Now Facing Criminal Allegations”

Washington Post
February 21, 2011
Dan Eggen

The indictment of a top Northern Virginia
fundraiser last week is the latest in a series
of criminal cases that have ensnared
campaign donors to Hillary Rodham
Clinton, who relied heavily on wealthy
bundlers in her failed 2008 bid for the
presidency.

Federal grand jury indictments handed up in
Alexandria allege that Galen Capital Group
Chairman William P. Danielczyk Jr. and his
treasurer illegally reimbursed nearly
$190,000 in donations to Clinton’s 2006 and
2008 campaigns, sometimes with corporate
funds.

Under federal law, major fundraisers known
as bundlers are free to help solicit and
package what are known as conduit
contributions for favored candidates, but
they are not allowed to reimburse other
donors as a way to evade campaign finance
limits.

Employees of Galen Capital, including
Danielczyk and the other defendant in the
case, company treasurer Eugene R. Biagi,
gave more than $50,000 to Clinton’s
campaigns for the Senate in 2006 and for the
White House in 2008, according to the
Center for Responsive Politics, which tracks
money in politics. Danielczyk helped raise
about $100,000 for the Clinton presidential
campaign, records show.

A number of major donors to Clinton, now
secretary of state, have faced criminal
allegations in connection with fundraising
scandals since she dropped out of the race
for the White House in 2008. Federal

prosecutors have mounted four major cases
involving six defendants, who together
helped raise more than $1.1 million for
Clinton’s  presidential and  senatorial
campaigns, records show.

None of the cases has revealed any
wrongdoing by Clinton or her top advisers,
and most of the money has been returned or
donated to charity. But Craig Holman,
government affairs lobbyist for the
watchdog group Public Citizen, said Clinton
effectively put her campaign at risk by
relying so heavily on wealthy bundlers to
help her raise money.

“When you turn to that traditional wealthy
donor base, you’re going to run into a lot of
problems because they encompass the type
of people who know that big money buys
influence,” Holman said.

The State Department referred questions to
people who worked on Clinton campaign,
who did not respond to requests for
comment Friday.

Perhaps the most well-known defendant
linked with Clinton was Norman Hsu, a
former top Democratic fundraiser who was
convicted in 2009 of campaign-finance
fraud for making nearly $100,000 in illegal
donations through “straw donors.” Clinton
returned about $850,000 to more than 200
donors linked to Hsu, who also pleaded
guilty to separate fraud charges for bilking
investors in a Ponzi investment scheme.

In another case involving Clinton’s
campaign in January, a former business
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manager for crime novelist Patricia
Cornwell pleaded guilty to lying about the
source of nearly $50,000 in donations to
Clinton. Prosecutors said Evan Snapper used
funds from Cornwell to reimburse donors
without the novelist’s knowledge.

Another major Clinton fundraiser, New
York City investment banker Hassan
Nemazee, was sentenced to 12 years in
prison last year for defrauding banks of
nearly $300 million. Some of the funds were
given to Democratic politicians, including
Clinton, Barack Obama and Joseph R. Biden
Jr., court records showed.

Nemazee was national finance chairman for
Clinton’s 2008 campaign and served as New
York finance chairman for the failed 2004
presidential bid by Sen. John F. Kerry (D-
Mass.).

Clinton, Obama and other politicians either
returned most of Nemazee’s contributions or
donated them to charity after his arrest, court
records show. Hundreds of thousands of
dollars in other donations to charitable
foundations—including one headed by
Clinton’s husband, former president Bill
Clinton—were forfeited to the government.

As the Nemazee case suggests, many
presidential candidates have had to grapple
with fundraising scandals over the years,
heightening calls from watchdog groups for
tighter campaign finance regulations. During
the George W. Bush administration, at least

half a dozen top Bush bundlers were caught
up in allegations of illegal fundraising,
influence peddling or other financial crimes,
including superlobbyist Jack Abramoff.

Holman noted that Obama so far has
avoided any major fundraising controversies
in connection with his 2008 campaign,
which broke new ground by relying more
heavily on small donations than previous
presidential runs.

But a major supporter of Obama’s 2004
Senate campaign, Chicago businessman
Tony Rezko, was convicted of 16 felony
corruption charges in 2008 for shaking down
companies seeking state contracts in Illinois.
Republicans labeled Rezko as “Obama’s
longtime friend and money man” because of
his past ties to the president, although
Obama had no connection to the criminal
case.

Obama gave past donations linked to Rezko
to charity. During the 2008 campaign,
Obama also said he regretted a
“boneheaded” decision in which he bought a
slice of property from Rezko to expand the
size of his Chicago house lot.

In the most recent case, Danielczyk and
Biagi are charged with conspiracy, illegal
reimbursement  of  contributions  and
obstruction. A  personal assistant to
Danielczyk has agreed to cooperate with
prosecutors in exchange for pleading guilty
to a lesser charge.
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“Corporate Contribution Ban Upheld”

Brennan Center for Justice Blog
July 2, 2012
Shanna Reulbach

Amid the excitement over last week’s health
care decision, the Fourth Circuit’s major
campaign finance decision in a case called
United States v. Danielczyk received
relatively  little  attention.  However,
Danielczyk is a crucially important case,
affirming the constitutionality of a
longstanding  federal  law  banning
corporations  from  giving campaign
donations directly to candidates. The
opinion overturned a flawed lower court
decision—and limited the reach of Citizens
United.

The federal ban on corporate contributions,
now located in the Bipartisan Campaign
Finance Reform Act, has been in force since
Congress passed the Tillman Act in 1907.
For more than a century, it has been one of
the core protections against corruption in our
democracy.

The Danielczyk case began when two
businessmen gave corporate money directly
to Hillary Clinton’s 2008 presidential
campaign. During their trial, they argued
that after Citizens United, the ban on
corporate  campaign  contributions  is
unconstitutional. In effect, they urged the
court to find that Citizens United invalidated
the Supreme Court’s 2003 decision in
F.E.C. v. Beaumont, which recently decided
that the very same ban was constitutional.

While the lower court wrongly accepted this
argument, the Fourth Circuit found that
Citizen United’s reasoning is limited to
independent  expenditures—the  Citizens
United Court expressly declined to disturb
any laws governing direct contributions.
Circuit Judge Gregory, writing for a three-

judge panel, refuted the proposition that the
“‘corporations-are-equal-to-people’  logic
necessarily applies in the context of direct
contributions.” In other words, nothing
about Citizens United weakens Beaumont’s
holding that the government can ban
corporate campaign contributions in order to
prevent corruption and stop violations of
other campaign finance laws.

In reaching this conclusion, the Fourth
Circuit emphasized the different treatment
given to direct contributions versus
independent expenditures—a distinction that
dates back to the Supreme Court’s seminal
campaign finance case, Buckley v. Valeo. In
that 1976 case, the Court found that
independent expenditures implicate greater
First Amendment rights than campaign
contributions. This is because, as reaffirmed
in  Beaumont, contributions “do not
necessarily fund political speech but must be
transformed into speech by an individual
other than the contributor.,” This crucial
difference is at the heart of the Fourth
Circuit’s correct decision in Danielczyk,
limiting the reasoning of Citizens United to
independent expenditures.

The Danielczyk court also resolved a
potential circuit split—another important
aspect of the decision. While the Second
Circuit, in Ognibene v. Parks, and the Ninth
Circuit, in Thalheimer v. City of San Diego,
recently upheld the federal corporate
contribution ban, the Virginia lower court
decision threatened to create the appearance
of unsettled law. According to some experts,
Danielczyk will “inevitably” be appealed to
the Supreme Court. But thankfully, without

120



a circuit split, the high Court will not face
the same pressures to grant review.

And so, by affirming the corporate
contribution ban as a valid and meaningful
protection against corruption, and by

limiting the reach of Citizens United, the
Fourth Circuit took an important step
towards protecting U.S. democracy from
some of the most damaging effects of
corporate money in politics.
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“Corporate Campaign Spending Rights
Affirmed by High Court”

Bloomberg
June 26, 2012
Greg Stohr and Julie Bykowicz

A divided U.S. Supreme Court threw out
Montana’s ban on corporate campaign
spending in a reaffirmation of the 2010
decision that unleashed super-PACs and left
federal elections awash in money from big
spenders.

Deciding they didn’t need to hear
arguments, the justices yesterday summarily
reversed a Montana Supreme Court decision
upholding the state’s century-old ban. The
state court had ruled the law’s limits could
stand for state elections even after Citizens
United v. Federal Election Commission, the
two-year-old Supreme Court ruling that let
corporations and unions spend unlimited
sums.

The court’s unsigned opinion in the 5-4
ruling said the case asked whether Citizens
United applied to a state law. “There can be
no serious doubt that it does,” the court said.

“Montana’s arguments in support” of the
lower court ruling “either were already
rejected in Citizens United or fail to
meaningfully distinguish that case,” the
opinion said.

The majority was identical to the 5-4
Citizens Unifted decision, which altered the
national political landscape and opened the
way for campaign spending by outside
groups to more than double from the level
four years ago.

Missed Opportunity

The latest action makes clear the court’s five
Republican appointees stand behind their

conclusion that corporate  campaign
spending is entitled to broad protection
under the First Amendment.

“Citizens  United mistakenly overruled
longstanding cases that protected the
fairness and integrity of elections,” White
House spokesman Eric Schultz said in a
statement yesterday. “Unfortunately, the
court today missed an opportunity to correct
that mistake.”

President Barack Obama criticized the
Citizens ruling in his 2010 State of the
Union address. He has since given his
blessing to a super-political action
committee supporting his re-election, saying
it is necessary to compete with Republican
challenger Mitt Romney. Obama campaign
aides have said they expect to be outspent by
Romney and his allies because of several
super-PACs backing him.

More than 600 super-PACs have raised
more than $240 million and spent $133
million this election cycle, according to the
Center for Responsive Politics, a
nonpartisan research group in Washington.

Nonprofit Organizations

Nonprofit organizations that don’t have to
report donors have spent at least $12.4
million in this election cycle so far,
according to the Sunlight Foundation, a
Washington-based group that promotes
campaign-finance disclosure.

The expenditures by super-PACs and
nonprofits add up to more than twice what
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outside groups had spent by this point in the
2008 election cycle, according to the Center
for Responsive Politics.

The U.S. Chamber of Commerce said in
court papers that “to the extent that there has
been more speech in recent elections, that is
a First Amendment good, not an excuse to
resurrect a censorship regime.” The business
trade group opposed the Montana law.

Outside spending on state and local races—
which include judgeships, ballot measures
and gubernatorial and mayoral posts—is
more difficult to tally, in part because of
differing  disclosure requirements and
deadlines.

The National Institute on Money in State
Politics, a campaign-finance research group
in Helena, Montana, said that in a sample of
20 states, spending by groups other than
candidates rose to $139 million in 2010
from $65 million in 2008.

State Bans

Critics of the Citizens United ruling had
sought to leave room for spending bans at
the state level, saying they guard against
corruption.

“The states have a compelling interest in
preventing domination of state and local
elections by  nonresident  corporate
interests,” argued New York, joined by 21
other states and the District of Columbia, in
a court filing backing Montana in the case.

“The decision today says that other states
struggling to deal with corrupting political
spending are essentially handcuffed,” Adam
Skaggs, senior counsel of the Brennan
Center’s Democracy Program at the New
York University School of Law, said in an
interview. “The court has removed a
promising tool for states.”

U.S. Senator Mitch McConnell, the
Republican Senate minority leader from
Kentucky, said in a statement the ruling is
“another important victory for freedom of
speech.”

There has been “only minimal corporate
involvement in the 2012 election cycle,”
McConnell wrote in the statement and in a
brief filed in support of the group seeking to
toss out Montana’s corporate political
spending ban.

Secret Donors

Those committees are required to report
donors; many nonprofit groups that also
spend money in elections may keep their
donors secret.

David Bossie, president of Citizens United,
the nonprofit behind the Supreme Court case
of the same name, said in a statement that
the Montana decision is “another win for the
First Amendment.”

The five members of the Citizens United
majority—Chief Justice John Roberts and
Justices Antonin Scalia, Anthony Kennedy,
Clarence Thomas and Samuel Alito—
remain on the court and made up the
majority in yesterday’s decision. Dissenting
were Justices Ruth Bader Ginsburg, Stephen
Breyer, Sonia Sotomayor and Flena Kagan.

At the time of the 2010 Citizens United
ruling, 22 states had laws banning or
restricting spending by corporations and
unions, according to a report this month by
the Corporate Reform Coalition, made up of
75 organizations and individuals from good-
governance groups, environmental groups
and organized labor. Those states generally
repealed their limits or declared that their
laws are unenforceable, according to the
report.
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Appearance of Corruption

The exception was Montana, which chose to
continue enforcing its corporate money ban.

At issue in the Montana case was the
statement by the Citizens United majority
that corporate campaign expenditures “do
not give rise to corruption or the appearance
of corruption.” That’s an important
conclusion because the court has allowed
campaign-finance restrictions as a means of
fighting corruption.

Montana argued that local and state
elections are especially susceptible to
corruption from corporate spending.

The Supreme Court put a hold on the law in
February.

Montanans enacted the 1912 Corrupt
Practices Act by ballot initiative. In its 5-2
ruling upholding the law, the Montana
Supreme Court said the state had “unique
and compelling interests” in barring
corporate election spending. The majority
pointed to the so-called “copper king” battle
at the beginning of the 20th century, when
entrepreneur Augustus Heinze and the
Anaconda Co., controlled by Standard Oil,
used their money to vie for dominance of the
state’s government.

Shell of Authority

When the law was enacted, “the state of
Montana and its government were operating
under a mere shell of legal authority, and the
real social and political power was wielded
by powerful corporate managers to further
their own business interests,” the Montana
court majority said.

The Montana law barred direct election
spending by  corporations, including
incorporated interest groups. Corporations
must establish traditional political action
committees, which can solicit voluntary
contributions  from  employees.  The
committees were subject to contribution
limits and disclosure requirements.

The challengers included  American
Tradition Partnership Inc., described on its
website as opposed to “environmental
extremism,” the Montana Shooting Sports
Association Inc., a gun rights and firearms-
safety group, and Champion Painting Inc., a
painting and drywall business with a single
shareholder.

The case is American Tradition Partnership

v. Attorney General for the State of
Montana, 11-1179.

124



“Has SCOTUS OK’d Campaign Dirty Tricks?”

Politico
July 10, 2012
Rick Hasen

An obscure procedural order issued the day
after the Supreme Court’s decision to uphold
President Barack Obama’s health care law
got lost in the saturated media coverage of
the health ruling and the palace intrigue over
whether Chief Justice John Roberts switched
his vote and alienated his conservative
colleagues. Without comment or dissent, the
justices declined to hear Minnesota’s appeal
of a federal appeals court ruling in 287 Care
Committee v.  Arneson—holding  that
Minnesota’s law banning false campaign
speech about ballot measures is likely
unconstitutional under the First Amendment.
The result could be even nastier campaigns
and more political dirty tricks.

Minnesota had asked the Supreme Court to
hold its petition until the court decided
United States v. Alvarez, the so-called
“Stolen Valor” case. The court decided
Alvarez the same day as health care, striking
down as a free speech violation a federal law
making it a crime to falsely claim to be a
recipient of the Congressional Medal of
Honor.

Alvarez casts considerable doubt over when,
if ever, states can take actions to combat
false campaign statements and campaign
dirty tricks—including lying about the
location of a polling place or the voting date.
The court could have used the 2871 Care
Committee case to clear up the muddle next
term. But it just denied the petition.

Without new clarity, 1 expect anyone
charged with making election-related lies to
raise a First Amendment defense. Which
they just may win.

It’s too bad the Supreme Court didn’t take
the 281 Care Committee case, because the
current uncertainty over false campaign
speech laws provides an opening for those
who might consider using political dirty
tricks in November. The government has a
compelling interest in stopping that kind of
voter suppression—even if we don’t trust it
to police campaign statements.

Before Alvarez, the Supreme Court had
recognized certain categories of speech and
expression, like “fighting words,” which
were not entitled to any First Amendment
protection. The U.S. government, defending
the Stolen Valor law in Alvarez, relied on
statements in earlier Supreme Court cases
suggesting that deliberately false speech is
similarly undeserving of First Amendment
protection.

Four justices, led by Justice Anthony
Kennedy, rejected the government’s
argument, ruling that laws regulating lying
are subject to “strict scrutiny” under the
First Amendment—the court’s toughest
standard of review, under which few laws
can survive. (The court did indicate that
certain longstanding laws barring certain
false statements, like perjury laws, remained
constitutional.)

“Only a weak society,” these four justices
concluded, “needs government protection or
intervention before it pursues its resolve to
preserve the truth. Truth needs neither
handcuffs nor a badge for its vindication.”

Justice Stephen Breyer, joined by Justice
Elena Kagan, agreed with Kennedy’s
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conclusion that even false speech is usually
entitled to some First Amendment
protection, and that the Stolen Valor law
was unconstitutional. But Breyer applied an
“intermediate  scrutiny” test for laws
punishing false speech—determining a law’s
constitutionality by balancing the speaker’s
First Amendment rights against the
government’s interest in preserving the truth
in particular contexts.

Breyer’s opinion noted the special difficulty
of laws punishing false statements in the
context of political campaigns, where
prosecutors might use false campaign
speech laws for political reasons, going after
political opponents. In this area, the “risk of
censorious selectivity by prosecutors is . . .
high.”
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“One Mystery, One Order on Elections”

SCOTUSblog
June 29, 2012
Lyle Denniston

The Supreme Court has left town for the
summer, and in doing so, has left the state of
West Virginia waiting in suspense over the
fate of a federal court ruling that would have
required its legislature to come up with new,
equal population districts for electing its
three members of the U.S. House of
Representatives this year. But the Court
has definitely put a stop, for this year’s
elections, at least, to Arizona’s plan to
require voters to prove they are U.S. citizens
before they may register to take part in
elections there.

The Justices have been weighing an appeal,
filed in March by West Virginia state
officials, challenging a three-judge District
Court ruling that ordered state legislators to
come up with new congressional districts, or
else that court would do so itself. The state
officers’ appeal raised a significant issue
over whether the Constitution now requires
that the difference in population between
House districts must either be absolutely
zero, or as close to that as possible. That is
what the District Court had declared, on the
theory that Census data and computer
science are now so refined that absolute
equality can be achieved.

On January 20, before that appeal actually
had arrived at the Court, the Justices put the
District Court ruling on hold until the state
appeal could be filed, and resolved.
Preliminary briefing in the case was
completed on June 5, and the case was
scheduled for consideration by the Justices
at their private Conference on June 21. So
far as anyone in the public knows, the Court
has taken no action on the case, and the case

was not scheduled to be considered on
Thursday with the final Conference of the
Justices before the summer recess. There is
no word at the Court on what is happening
with the case.

It is not customary for the Court to leave a
case like that dangling over the summer
recess. And the underlying constitutional
dispute would not be resolved merely by the
stay order issued in January, although that
had the effect of putting into effect the plan
adopted by the legislature. The primary
election, using that plan, has been held, so
those districts will remain in effect for the
general election in November. That plan
was found  unconstitutional by a
divided three-judge court because the
majority of the judges said the legislature
either had to do better to come close to zero
variation, or else justify the failure to do so
with explicit reliance on public policy goals
served by the failure to achieve zero
variation.

The maximum variation between the largest
of the three districts and the smallest created
by the legislature-approved plan was .79
percent, or a deviation of a total of 4,871
persons from the ideal, equal population
figure of 617,665 for each of the three
districts. Of the nine different redistricting
plans that the legislature had considered,
seven had a lower total variation, while only
two had higher comparisons. The District
Court found that it would be possible to get
closer to zero, and that would be required,
unless remaining variations were explained
away.
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West Virginia officials contended in their
appeal that their state legislature has had a
long tradition of shying away from partisan
fights over the drawing of congressional
district lines, and has been in the habit, after
each Census is taken, in making as few
changes as necessary in the districting array.
While that case remains in an uncertain state
on the Court’s docket, the Court has turned
aside a request by Arizona officials to
postpone a Ninth Circuit Court ruling
striking down an eight-year-old mandate
that voters must prove they are U.S. citizens
in order to get on the election registration
rolls. (The Justices issued that order on

Friday, over the dissent of Justice Samuel A.
Alito, JIr., but the order was overlooked in
the excitement over the Court’s health care
decision.)

State officials in Arizona had asked the
Court to allow election aides to demand
proof of citizenship before registering any
individual to vote. The Ninth Circuit had
ruled in April that the citizenship proof
requirement conflicts with a 1993 federal
law passed to make it easier for individuals
to register to vote—the National Voter
Registration Act.
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“Party Challenge to Top 2 Primary Back to Supreme Court?”

Washington Secretary of State Blog
April 19,2012
David Ammons

Washington Democrats and Libertarians are
asking the U.S. Supreme Court to hear yet
another challenge of the state’s popular Top
2 Primary. Various appeals have been
underway since voters approved the system
by a landslide eight years ago.

The open primary, which allows all voters to
select their favorite candidates for each
office, without regard to party label, has
been successfully used since 2008, when the
U.S. Supreme Court ruled 7-2 to allow it.
The high court did leave open the possibility
of further challenge based on the way the
state administered the winnowing election.

Barring some unexpected development, the
state plans to use the Top 2 Primary on Aug.
7 to winnow the field for governor and other
statewide offices, Congress, the Legislature
and other offices. The two top votegetters
will advance to the General Election in
November, with no party guaranteed a
runoff spot.

Both the U.S. District Court and the Sth
Circuit Court of Appeals have rejected
arguments by the Democratic, Republican
and Libertarian parties of Washington that
their constitutional rights are violated. The
Republicans have dropped out of the new
challenge. Just before the deadline late
Wednesday, the Democrats and Libertarians
filed separate requests that the high court
hear a further appeal.

Secretary of State Sam Reed, the state’s
elections chief, expressed disappointment
that the Libertarians and Democrats persist
in their challenge. He said he’s pleased that

Republicans have heeded the request he has
made repeatedly for all three parties to stop
challenging a voter-approved system that is
working well and producing good
candidates and officeholders.

“QOur system, which is a model for
other states, really honors the way
Washingtonians want to vote — for
the person, not the party label. It
really fits our populist, independent
streak and allows people to split their
ticket, rather than be confined to one
party’s candidates. The parties’
challenge of our old blanket-primary
led to our Top 2 system, with a very
unpopular detour to the Pick-a-Party
system that limited our primary
choices to a single party’s line of
candidates.

“I hope the Supreme Court will
decline to take the case, and will
acknowledge that we followed the
court’s roadmap for how to conduct
the primary as a nonpartisan,
winnow election that puts the voter
in the driver’s seat.”

Attorney General Rob McKenna, who
personally argued the original case before
the Supreme Court, said:

“The people of the state of
Washington have made it clear that
they support a people’s primary—not
a partisan primary.

“We’ve already argued this case all
the way to the U.S. Supreme Court—
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and won. The Secretary of State’s
office then followed the direction of
the court to ensure the Top 2 Primary
was instituted in a manner that
respects the parties’ rights to
association while still honoring the
will of the people to vote for the
person not the party.

“During these tough budget times,
it’s unfortunate that we’re still forced
to spend state tax dollars defending
the will of the people.”

The Democrats, writing in their request to
the court, complained that the system gives
the parties no say in which candidate is
allowed to claim their label. They also said
the state hasn’t been required to show that
disclaimers on the ballot are adequate
remedy for voter confusion. The disclaimer
essentially says that the candidate chooses
which party they prefer, but that the party
may or may not endorse their candidacy.
Apart from the primary process, the parties
are able to “nominate” one or more
candidates for each office—their seal of
approval. Candidates may publicize that in
their yardsigns, Voter’s Pamphlet and
advertising.

The system easily survived a constitutional
challenge to the U.S. Supreme Court, which
handed down a 7-2 ruling back in March of
2008. The state has used the system ever
since, with polls showing heavy public
support. But the parties continue to argue
that the Top 2 system causes voter confusion
and thereby violates the parties’ freedom of
association.

In January of last year, U.S. District Judge
John Coughenour dismissed challenges
brought by the parties over the way
Washington operates the primary. Reed and

Attorney General Rob McKenna called it a
major victory for the voters of Washington
and expressed hope that the case was
resolved at long last. But the parties decided
to appeal.

The judge said the state Elections Division
has carefully adopted the recommendations
of the high court, making it clear that
candidates “prefer” a particular party of their
designation, but that the party may or may
not endorse the candidate. Coughenour
dismissed the parties’ contention that voters
are confused by the party references.

He said the system “does not create the
possibility of widespread confusion among
the reasonable, well-informed electorate.”

The parties appealed to the 9th Circuit,
which handles cases from the West. Again,
the three-judge panel upheld Washington.
The Secretary of State, represented by
McKenna, and backed by the Washington
State Grange, promoters of the Top 2
Initiative 872, asked the appeals judges to
agree with the district judge that Washington
has carefully implemented the primary using
the roadmap suggested by the U.S. Supreme
Court. Voters are not confused by the
system and the high court already has said
the parties do not have a right to demand
that their favored candidates be identified,
they said.

In their latest filing, the Democrats said
“The 9th Circuit did not independently
analyze  whether, as  implemented,
Washington’s system is a reasonable,
politically neutral regulation that serves an
important regulatory interest when the
system provides potentially misleading or
inaccurate information.” The party should be
allowed to object to use of its name in
conjunctions with the candidate’s in state-
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sponsored publications, the Democrats said. McKenna’s attorneys will file reply briefs
later this spring; there is no clear timeline

Libertarians concurred with the Democrats’ for when the high court might say if the
arguments, including their concerns about justices will hear the case. Statistically, few
unauthorized use of their party label or very cases are accepted for review. If it
trademark and their lack of authority to were accepted, it likely would be heard
“disavow false candidacies.” sometime next year.
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“New Target In Voter ID Battle: 1965 Voting Rights Act”

National Public Radio
August 2, 2012
Corey Dade

A landmark federal law used to block the
adoption of state voter identification cards
and other election rules now faces
unprecedented legal challenges.

A record five federal lawsuits filed this year
challenge the constitutionality of a key
provision in the Voting Rights Act. The
1965 statute prevents many state and local
governments from enacting new voter ID
requirements, redistricting plans and similar
proposals on grounds that the changes would
disenfranchise minorities.

The plaintiffs, which include Alabama,
Florida and Texas, are aiming for the
Supreme Court because some justices in a
previous ruling openly questioned the
continued need for parts of the Voting
Rights Act. The high court recently received
two of the cases on appeal and could take
them up in the fall term.

The three states, and two smaller
communities in Alabama and North
Carolina, want to regain autonomy over
their elections, which are under strict federal
supervision imposed by the Voting Rights
Act to remedy past discrimination.

The complaints ask the courts to strike down
the central provision in the law, known as
“pre-clearance,” which requires
governments  with a  history  of
discrimination to get federal permission to
change election procedures. Pre-clearance is
enforced throughout nine states and in
portions of seven others. Most of the
jurisdictions are in the South.

The Justice Department has used the pre-
clearance provision to reject several of the
plaintiffs’ initiatives, including Texas’ strict
voter ID law.

Across the nation, legal battles are
escalating over a wave of state laws passed
in the past two years that impose photo ID
requirements, scale back early voting
periods and restrict voter-registration efforts,
among other changes. The litigation has
become sharply partisan because the
changes could influence voter turnout in the
November elections. Voter ID laws have
been the most contentious, as nine of the 11
states that have passed photo ID laws have
Republican governors.

Proponents of the Republican-led initiatives
say their intent is to prevent voter fraud and
shore up the election system. Opponents,
mainly Democrats and voting and civil
rights groups, insist the measures are aimed
at suppressing turnout among minorities and
young people, who tend to vote for
Democratic ~ candidates.  The  Justice
Department has challenged many of these
measures in lawsuits filed under the Voting
Rights Act.

Challengers argue that they should no longer
be forced to comply with the pre-clearance
mandate  because efforts to prevent
minorities from registering, voting or
winning elected office were abolished many
years ago.

“These jurisdictions have made enormous
strides in increasing minority participation
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in elections and voter registration, but also
in the election of minority officials,” says
Washington attorney Michael Carvin. He
represents the plaintiffs in the Kinston, N.C.,
case, which is one of two jurisdictions that
have petitioned the Supreme Court.

Critics Question Methodology

Since its passage, judges have consistently
upheld the Voting Rights Act and Congress
has reauthorized it four times based on
determinations  that  discrimination in
elections continues. The civil rights law is
widely considered the most effective of its
kind in U.S. history.

But a push to scale back the statute gained
momentum from the last challenge before
the Supreme Court, in 2009. The justices
declined to answer the constitutional
question but signaled that the law’s future
isn’t assured.

“In part due to the success of that
legislation, we are now a very different
Nation,” Chief Justice John Roberts wrote in
the majority opinion, adding that continued
enforcement “must be justified by current
needs.”

Roberts was alluding to one of the strongest
criticisms of the pre-clearance provision and
one detailed in the federal complaints—that
enforcement is determined by a formula of
minority voting statistics from 1964, 1968
and 1972. The methodology fails to account
for decades of gains in minority voting and
representation in office.

Critics fault Congress for failing to update
the formula when it reauthorized the statute
in 2006 for another 25 years. Many state and
local officials believe that the use of current
figures would exempt most jurisdictions

from pre-clearance, as Alabama explained in
its complaint filed last week:

“[1]t is no longer constitutionally justifiable
for Congress to arbitrarily impose
disfavored treatment on Alabama and other
covered jurisdictions by forcing them to
justify all voting changes to federal officials
... for another 25 years even though, if the
coverage formula were applied using 2000,
2004 and 2008 voter registration and
participation rates, Alabama would no
longer be covered.”

Alabama has long chafed at compliance and,
in 1965, was the first jurisdiction to
challenge the Voting Rights Act. The
Supreme Court ruled against the state.

But supporters credit pre-clearance, as the
enforcement arm of the law, with breaking
the most blatant and unrepentant systems of
discrimination.

“It has been extraordinarily successful at
changing people’s habits,” says veteran civil
rights attorney Armand Derfner of South
Carolina, who has successfully argued
voting rights cases before the Supreme
Court. He represents the League of Women
Voters in a lawsuit against South Carolina’s
voter 1D law. “I think a lot of public officials
actually like pre-clearance because it keeps
the government bodies on their toes.”

Clearest Impact in the South

Most data show minority voter participation,
both in registration and balloting, has
gradually increased since the 1960s.

The Pew Research Center says the 2008
elections had the most diverse U.S.
electorate, as nonwhites made up nearly 24
percent. Whites’ share of total turnout
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dropped 3 percentage points from 79 percent
in 2004.

Black turnout reached a record 65 percent in
2008, compared with 55 percent in 1988,
according to the Pew study. Driven by
Barack Obama’s presidential campaign,
blacks voted at the same rate as whites for
the first time.

The greatest impact of the Voting Rights
Act is clear among blacks in the South.

In the 1964 presidential election, 72 percent
of blacks in the Northeast, Midwest and
West voted, according to the Census Bureau.
Only 44 percent of blacks in the South cast
ballots.

By 2008, black turnout in the South reached
63 percent, surpassing black turnout in all

other regions, the Census data show.

“No rational person can think the South of
today looks anything like the South of the
1960s,” Carvin says. “There’s no cognizable
difference between the South and other
jurisdictions.”

Increased minority voting also has boosted
minority representation in local, state and
federal elected offices.

More than 10,500 blacks held elected posts
last year, compared with 1,469 in 1970,
according to the National Roster of Black
Elected Officials.

The number of elected Hispanics reached
5,850 last year, a gain of 87 percent since
1984, according to the National Association
of Latino Elected and Appointed Officials.
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“Legal Battles Erupt Over Tough Voter ID Laws”

The New York Times
July 19, 2012
FEthan Bronner

Four years ago as Viviette Applewhite, now
93, was making her way through her local
Acme supermarket, her pocketbook hanging
from her shoulder, a thief sliced the bag
from its straps.

A former hotel housekeeper, Ms.
Applewhite, who never had a driver’s
license, was suddenly without a Social
Security card. Adopted and twice married,
she had several name changes over the
years, SO obtaining new documents was
complicated. As a result, with Pennsylvania
now requiring a state-approved form of
photo  identification to vote, Ms.
Applewhite, a supporter of President
Obama, may be forced to sit out
November’s election for the first time in
decades.

Incensed, and spurred on by liberal groups,
Ms. Applewhite and others like her are suing
the state in a closely watched case, one of a
number of voter-identification suits across
the country that could affect the
participation of millions of voters in the
presidential election.

“They’re trying to stop black people from
voting so Obama will not get re-elected,”
Ms. Applewhite said as she sat in her
modest one-bedroom apartment in the
Germantown  section of Philadelphia,
reflecting a common sentiment among those
who oppose the law. “That’s what this
whole thing is about.”

Whether true or not, the focus on what
Democrats call “voter suppression” is
accelerating as the Nov. 6 election looms.

Last week, Texas took the Obama
administration to federal court because it
blocked a voter identification law there on
racial discrimination grounds. In Florida,
officials successfully sued for access to a
federal database of noncitizens in hopes of
purging them from voter rolls, a move
several other states plan to emulate.

Advocates say the laws have nothing to do
with voter suppression and are about
something else entirely: ensuring the
integrity of elections, preventing voter fraud
and improving public confidence in the
electoral process in an era when photo
identification is routine for many basic
things, including air travel.

Thirty-three states have passed laws
requiring identification for voting. Five—
Pennsylvania, Indiana, Kansas, Tennessee
and Georgia—have what are called strict
photo identification requirements, meaning
voters must present specific kinds of photo
IDs before voting. Six states—Michigan,
South Dakota, Idaho, Louisiana, Hawaii and
Florida—have less strict photo
requirements, meaning voters may be able to
sign affidavits or have poll workers who
recognize them verify their identities.

Attorney General Eric H. Holder Jr. said last
week of the Texas statute, “We call those
poll taxes,” a reference to fees that were
once used in some Southern states to prevent
blacks from voting. He said that while 8
percent of whites do not have the type of
documentation that would be required by the
Texas election law, the percentage among
blacks is triple that.
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Opponents of the laws note that nearly every
state legislature that has passed them in the
past two years is Republican-run and that
those most affected are minority groups and
the urban poor, constituencies that tend to
vote Democratic.

In a report issued on Wednesday, the
Brennan Center for Justice at New York
University School of Law said it had found
that obtaining proper voter identification in
the affected states was difficult. More than
10 million eligible voters live more than 10
miles from their nearest ID-issuing office,
and many of the offices maintain limited
hours, the report said. Moreover, it said,
despite pledges to make voter identification
free, birth and marriage certificates, often
needed for the process, cost $8 to $25, and
many affected voters are poor.

The argument by the Pennsylvania law’s
proponents that it has nothing to do with
partisan politics took a blow late last month
when Mike Turzai, the majority leader of the
state’s House of Representatives, addressed
a group of fellow state Republicans. Listing
the accomplishments of the Republican-
controlled legislature, he said, “Voter ID—
which is going to allow Governor Romney
to win the state of Pennsylvania—done.”

In  Wisconsin, a voter identification
requirement has been declared to be in
violation of the state Constitution, but that
ruling is expected to be appealed. Some
Southern states, like Texas and South
Carolina, have to clear any voting law
changes with the Department of Justice
under the Voting Rights Act of 1965. The
department has rejected their identification
requirements as discriminatory, and this past
week Texas has been challenging that ruling
in federal court in Washington. In
September, South Carolina will take its case
against the department to court.

One of the most closely watched cases is
here in Pennsylvania, where polls show a
tight race shaping up between Mr. Obama
and Mitt Romney, the former Massachusetts
governor.

“We don’t know whether voter fraud is a
huge or a small problem, but we believe the
new law will preserve the integrity of every
vote,” said Ronald G. Ruman, spokesman
for the Pennsylvania Department of State.
“The goal is to make sure that every vote
cast counts.”

Supporters also point to accusations that
Acorn, a community organizing group that
worked to register minority group members,
was engaging in voter registration fraud
several years ago.

This month, the Pennsylvania Department of
State estimated that 759,000 registered
voters may be at risk of not having the
required identification. It promised to send a
letter to each one explaining what needed to
be done.

“Obama won Pennsylvania in 2008 by
600,000 votes,” said Witold Walczak, legal
director of the American Civil Liberties
Union of Pennsylvania, which is leading the
challenge to the law. “What is most galling
is to hear the law’s proponents argue that
one person voting improperly undermines
the integrity of the election. What about all
the people prevented improperly from
voting? Doesn’t that undermine the integrity
of the election?”

When the trial against the law starts this
month in the capital, Harrisburg, Mr.
Walczak will put on the stand a number of
Pennsylvanians with cases like Ms.
Applewhite’s, asserting that they are unable
to meet the requirements in time for the
November election.
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Among them will be Wilola Shinholster
Lee, a 60-year-old retiree who was born in
Georgia and has been unable to replace her
birth certificate, which was lost in a house
fire. Officials in Georgia told her that they
too had suffered a fire and no longer had a
record of her birth.

“l came here when I was 5 with my
grandmother, who worked as a domestic,”
Ms. Lee said. “She’s 98 and doesn’t have a
photo ID either. She’s upset because she
loves Obama.”

Ms. Lee has a Social Security card and an
employee photo identification from her
years working for the Philadelphia Board of
Education. But without her birth certificate,
she is unlikely to be able to vote in
November.

In 2008, the Supreme Court upheld
Indiana’s voter identification law, saying
that although there was little evidence of

fraud, the law did not pose an undue burden
on voters. But the case in Pennsylvania is
based on the state Constitution, which is
more specific than the federal Constitution
about the right to vote. The Pennsylvania
law also has tighter restrictions than the one
in Indiana.

Stewart J. Greenleaf, a Republican state
senator in Pennsylvania and chairman of the
judiciary committee, said in an interview in
Harrisburg that he opposed the law because
it was unnecessary given how uncommon
in-person voter fraud has been. That will be
a central argument in the lawsuit as well.

Mr. Walczak of the civil liberties union said:
“The real danger from this law will come
from people who don’t even know it exists
or who think they have the right ID but
don’t. Our position is that we will not know
until Election Day how big a problem it is,
and then it will be too late.”
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