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York: Facts on File, 1998)
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2018)
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Gilded Age by Amy Sohn. (New York: Farrar, Straus and Giroux, 2021)

The Most Dangerous Book: The Battle for James Joyce’s Ulysses by Kevin
Birmingham. (New York: The Penguin Press, 2014)
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Obscene in the Extreme: The Burning and Banning of John Steinbeck’s
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Obscenity Rules: Roth v. United States and the Long Struggle Over Sexual
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2013)

Offensive Literature: Decensorship in Britain, 1960-1982 by John Sutherland.
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On Pornography: Literature, Sexuality, and Obscenity Law by lan Hunter,
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The People v. Ferlinghetti: The Fight to Publish Allen Ginsberg’s Howl by
Ronald K. L. Collins and David M. Skover. (Lanham: Rowman & Littlefield, 2019)

Pornography: The Politics of Legal Challenges by Max Waltman. (New York:
Oxford University Press, 2021)

Pornography and Censorship edited by David Copp and Susan Wendell.
(Buffalo, NY: Prometheus Books, 1983)

Pornography On Trial: A Handbook with Cases, Laws, and Documents by
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Purity in Print: Book Censorship in America from the Gilded Age to the
Computer Age by Paul S. Boyer. (Madison: University of Wisconsin Press,
2002)

The Repeal of Reticence: A History of America’s Cultural and Legal
Struggles Over Free Speech, Obscenity, Sexual Liberation, and Modern Art
by Rochelle Gurstein. (New York: Hill and Wang, 1996)

The Revolution in Freedoms of Press and Speech: From Blackstone to the
First Amendment and Fox’s Libel Act by Wendell Bird. (New York: Oxford
University Press, 2020)

Saving Our Children from the First Amendment by Kevin W. Saunders. (New
York: New York University Press, 2003)

Seal of Approval: The History of the Comics Code by Amy Kiste Nyberg.
(Jackson, Mississippi: University Press of Mississippi, 1998)

The Ten-Cent Plague: The Great Comic-Book Scare and How It Changed
America by David Hajdu. (New York: Farrar, Straus and Giroux, 2008)

Tropic of Cancer on Trial: A Case History of Censorship by E. R. Hutchinson.
(New York: Grove Press, 1968)

Ulysses and Justice by James McMichael. (Princeton: Princeton University
Press, 1991)
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Book by Peter Finn and Petra Couvée. (New York: Pantheon Books, 2014)

4/4


https://catalog.libraries.wm.edu/permalink/01COWM_INST/oaj29m/alma991032746904903196
https://catalog.libraries.wm.edu/permalink/01COWM_INST/g9pr7p/alma991001218379703196
https://catalog.libraries.wm.edu/permalink/01COWM_INST/g9pr7p/alma991001218379703196

CASES
SUPREME QOURT

PENNSYLVANIA.

E4sTrRy DisTrICT, DECEMBEI_{ TERM, 1815

The Commonwealth against SarPrEss and othe

THE following indictment was found in the Mayor’s Anyoffence
Court of the city of Philadelphia, and removed to this Court Vhichn its

nature and by
7 e its example,
by certiorari ' _ i example,
’ g 7! corruption of
« Marcr Sessions, 1815,  morals, as the
2 o . exchibition of
& City of Philadelphia, ss. ¢ 2 . an obscene
~ 3 icture, is i~
« The Grand Inquest of the Commonwealth of Pennsyha- s 51
“ nia, inquiring for the city of Phéludelphia, upon their oaths sopmon law,
¢ and affirmations respectively do present, that Fesse Sharp- ment for ex-
. . ibiting an ob-
« less, late.of the same city yeoman, john Haines, late of the .s’ée;;“é&’l‘uf’e’i
& same city yeoman, George Haines, late of the same city yeo- ;tvgeeddm:; b§
" . . 1T A
“ man, Fohn Sieel, late of the same city yeoman,. Ephraim the exhibition

P B : ’ 3% blic ;
¢ Martin, late of the. same city yeoman, a}]d S Mayo, also :{::{)’Z i 1, .
« late of the same city yeoman, being evil disposed persons,{hatthe pic-
« and designing, contriving, and intending the morals, as well ghayn to sun.

« of youth _as of divers other citizens of this commonwealth, g:gnlzgﬁse‘;“‘ c
¢ to debauch and corrupt, and to raise and create in their isa sufficient

@« minds inordinate and lustful desires, on the first day of fc‘:“:‘gzrc‘zg‘;ﬂ

« March,in the year one thousand eight hundred and fifteen, Norisitne-
i ) cessary that

the postures and attitudes of the figures should be minutely deseribed ; it is enough if the picture

be so desoribed as 1o ensble the jury to apply the evidence, and to judge, whether or not it is an

indecent picture, . . R - .

. Nor is it necessary to lay the house, in which the pictare is exhibited, to be a mfisance ; the of-

{rnce not. being 2 nisance, but one tending to the corruption of morals.

CovmmonwEALTH versus Perer HoLMEs.

In an indictment for publishing an obscene book or print, 1t 1s sufficient to give
a general description thereof, and to aver their evil tendency, without copying
the book, or minutely describing the print.

The Court of Common Pleas, succeeding to the powers of the Court of Sessions,
has jurisdiction of the offence of publishing libels.

Tue defendant was indicted at the Circuit Court of Common
Pleas sitting in this county, for publishing a lewd and obscene
print, contained in a certain book entitled “Memoirs of a Woman
of Pleasure,” and also for publishing the same book. The indict-
ment contained three counts, charging the publishing and delivering
of the print to three several persons, and three counts alleging the
publishing and delivering of the book to the same three persons.
The second count alleged that the defendant, “being a scandalous
and evil-disposed person, and contriving, devising and intending,
the morals as well of youth as of other good citizens of said com-
monwealth to debauch and corrupt, and to raise and create in their
minds inordinate and lustful desires, with force and arms, at, &c.,
on, &e., knowingly, unlawfully, wickedly, maliciously, and scanda-
lously, did utter, publish and deliver to 4. B. a certain lewd, wicked,
scandalous, infamous and obscene printed book, entitled, &c.,
which said printed book is so lewd, wicked and obscene, that the
same would be offensive to the Court here, and improper to be
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£360 *THE QUEEN, ox taE Prosecurion or HENRY SCOTT, ApPeLrANT, 0.
- ] BENJAMIN HICKLIN axp AxorHER, JusticEs oF WOLVERHAMPTON,
ResponpENTs. Adpril 29.

Obsecene Publication — Misdemeanor — Seizure and Destruction of Obscene Articles,
under 20 & 21 Viet. e. 83, s. 1.

By 20 & 21 Viet. ¢. 83, s. 1, if upon complaint that there is reason to believe that any
obscene books, &c., are kept in any house or other place, for the purpose of sale or distribu-
tion, and upon proof that ome or more of such articles has been sold or distributed in
connection with such place, justices may, upon being satisfied that such articles are of
such a character and deseription that the publication of them would be a misdemeanor and
proper to be prosecuted as such, order by special warrant that such articles shall be seized,
and after summoning the occupier of the house, the same or other justices may, if they are
satisfied that the artieles seized are of the character stated in the warrant, and have been
kept for the purposes aforesaid, order them to be destroyved.

A number of copies of a pamphlet entitled, ¢ The ( ‘onfessional Unmask zed 3 showing the
depravity of the Romish priesthood, the ini.;nm of the Confessional, and the questions put
to females in confession,’’ were se¢ized in the appellant’s house and ordered by justices of a
borough to be destroyed as obscene books within the above section.

On appeal, the rollrmmg facts were found. The pamphlet consisted of extracts taken
from the \vritiur_-s of theologians on the doctrine and discipline of the Romish Church and
particularly on the practice of auricular confession. On one side of the page were
passages in the original Latin, and opposite to each passage was a free translation in
English. The p.\mph_let also contained a preface and notes condemnatory of the tenets and
principles of the writers. About half of the pamphlet related to controversial questions
but the latter half of {he pamplhilet was grossly obscene, as relating to impure and uim
acts, words, and ideas. The appellant -nill the pamphlets at the price he gave for them to
any one who applied for them. He did not keep the pamphlets to sell for profit or gain,
nor for the purpose of prejudicing good morals, though the indiseriminate sale and circula-
tion of them was calcalated to have that effect ; but he kept and sold them for the purpose
ut ex what he deemed to be the errors nl the church of Rome, and particalarly the

Athe confessional. The recorder, heing of opinion that the sale and distribu-
hlets under the above circumstances would not be a misdemeanor, quashed

iustices was right : for that the publication of such an obscene
AS obsceni'l')l IGWS r, and was not justified or excused by the appellant’s innocent
e taken to have intended the natural consequences of his act.
(eTgle WTeTa\VITel i[ToTN I=YeXeTo 1Mol {=Yons for the borough of Wolverhampton on the
common in the United States, we
continuously looked to England
for standards to apply. The rule

from Regina v. Hicklin was used in

the Comstock Act and applied to

prosecutions in the states
moving forward.




— the ion of Trade in, and Cirewlation

Maxch 3, 1878, CHAP. g(s}g} An Aet for mgmf U:: o,
Be it enacted by the Senats and House of Representatives of the United
rmvmm&mqmmz in ‘C assembled, That whoever, within the Dis-
any Phﬁ’:d"‘th“ trict of Columbia or any of the Territories of the United States, or other
JRuisdiction ot  Place withinr-the exclusive jurisdiction of the United_Stases, shall sell, or
the United Statss, lend, or give away, or in any manner exhibit, or shall offer to sell, or to
%":&m& lend, or to give away, or in any manner to exhibit, or shall otherwise pub-
books, pictures, lish or offer tb publish in any manner, or shall bave in his possession, for
o any such putpdse or purposes, any ohseene book, pamphlet, paper, writing,
advertisement, circular, print, pictare,” drawing of other representation,
figare, or image on or of paper or other material, or any cast, instrument,
or drugs, &e., or other article of an imihoral nature, or any drug br medicine, or any
o preventing  article whatever, for the prevention of coriception, or for causing unlawfal

on or

mi:g.tbordon; abortion, or shall advertize the same for sale, or shall write or print, or
or o oCyertisiog eause to be written or printed, any card, circalar, book, pamphlet, adver-
same. tisement, or potice of dny kind, stating when, where, how, or of whom, or

e ——

Case No, 14,571,
UNITED STATES v. BENNETT.

[16_Blatchf. 338 8 Reporter, 88; 12 Myer’s
. . Fed. Dec. 692; 25 Int. Rev. Reec. 305.] 2
A major development in the United States || cireuit Gourt. S. D. New York. May 31, 187.

CrizMINAL PRACTICE — OFFENCE AGAINST POSTAL

were .|.he Coms’rock LOWS ('|7 S-|-O-|- 598) REGULATIONS--OBSCENE PUBLICATION—INDICT-

MEXT—How SET QuT—TRIAL—VERDICT.

s . 1. There 1s no provision of law whereby an in-
qused undel“ GI"O n'l', ’rhese acts Cr|m|n0|lzeo| dictment found in a circnit court ean be remit-
t(i«tl by it dtn the _(tl:istrict court, unless the distriet
. attorney deems it necessary.
the use of the U.S. Postal Service to send o The mevion b e 3508 of the Re.
. . . vised Statutes, as amended by section 1 of the
obscene materials including obscene act of July 12, 1876 (19 Stat. 90), which forbids
the depositing in the mail, of any obscene or
. . d indecent publication. are not repugnant to any
||’re ratu re, co ntrace pTIVGS, Sex TOYS, an provision of the constitution of the United States.
3. It is not necessary that an indictment under

informo’rion ObOU'l' -|-he previous|y ||s’red i’rems. ihat statute, in respect to a book, should set |

forth in hac verba the alleged obscene book, or
the alleged obscene passages in it, if the indiet-

Various states then pqssed their owhn ment states that snch book is so indecent, that |

it would be offensive to the court and improper
to be placed on its vecords, and that, therefore

versions O'F ’rhe |CIWS as We” the jurors do not set forthk the same in the in-

cfliicdtqmng an(é izmthet l%ook this ;\}ﬁic(iientgy ic%{enti-
. ed in the indictmcent for the defendant to know
In 1879, United States v. Bennett upheld the [ Hatbook & intended.

[Cited in T. S. v. Noelke, 1 Fed. 433.]

Comstock Laws as constitutional, and the 4. The defendant can ahways procure informa-

tion of the charge which he is to meet, so far as
language used in the laws to define 1 [Reported by Hon. Samuel Blatchford, Cir-
] ) ) ) §“’1'i .Tu%ge., 3&8nd hderg’_ rfptriritéed lﬁ' peé'(x)l_lission.
obscenity, the Hicklin rule, was valid US law [ § Xicporter, 36 and 25 Int. Rev. Ree. 305, con-
until the Comstock laws were annulled in
1957.

These laws were used to ban and censor

various types of media, including comic
books and other popular novels.




UNITED STATES v. ONE BOOK CALLE’.D
 HULYSSES.”

Distriet Court, 8. 1. New York.
Dee, G, 1033,

{, Customs dutics ¢&=22,

In deteyrmining whether book is “ob-
seene,” and, therefore, not importable, it is
moterial first to determine whether book was
written with “pornographie intent,” that is,
written for purpose of exploiting obscenity
(Tariff Aet 1950, § 305 [19 USCA § 1305])

[Ed. Note.~—~For other definitions of
“QObscenc; Ohs:cumty,” sce Words & Phras-
es.]

2. Customs duties €22,

Word “obscene,” within statute prohibit-
ing importation of any obscene book, meany
tending to stir sex impulses or to lead to sex-
ually impure and lustful thoughts (Tariff Act
1930, § 305 {19 USCA § 1305]).

8. Customs duties €=22,

Whether particular book tends to excite
sex impulses or to lead to sexually impure
and lustful thoughts, rendering book “ob-
scene” and not importable, must be tested ob-
Jectively by court’s opinion as to offect of
book, read in its entirety, on person with av-
erage sex instinets (Tariff Act 1930, § 305

UNITED STATES v. ONE BOOK ENTI-
TLED ULYSSES BY JAMES JOYCE
(RANDOM HOUSE, lnc., Clalmant).

No. 459,

Circuit Court of Appeals, Second Circulit.

[19 USCA. § 1305]).

4. Customs duties &==22,

Book “Ulysses” held not “o}
in statute prohibiting importatio
books (Tariff Act 1930, § 305
§ 1305]).

Libel by the United States fc
ture of one bhook, called “Ulyss
by Random ITouse, Ine, On the g
motion for a decree of forfei
ground that the book is-ohscene
iff Aet 1930, § 305 (19 USCA §
thavafoma doowat importable inte
E . subject to seizure
1 and destruction
daimant for a dec

=

nent’s motzon den
on granted.

Aug. 7, 1934,

AUGUSTUS N. HAND, Circuit Judge.

This appeal raises sharply the guestion of
the proper interpretation of section 305 (a)
of the Tariff Aet of 1930 (19 USCA § 1305
(a). That section provides that “all persons
are prohibited from importing into the Unit-
ed States from any foreign eountry * * *
any obscene book, pamphlet, paper, writing,
advertisement, cireular, print, picture, draw-
ing, or other representation, figure, or image
on or of paper or other material, * * **
and dirveets that, upon the appearance of any
such book or matter at any customs office, the
collector shall seize it and inform the distriet
attorney, who shall institute proecedings for
forfeiture.  In accordance with the statute,
the collector seized Ulysses, a ook written by
James Joyee, and the United States filed a
libel for forfeiture. The elaimant, Random
House, Inec., the publisher of the American
edition, intervened in the cause and filed its
answer denying that the book was obseene and
was subJect to confiscation and praying that

We may discount the laudation of Ulysses
by some of its admirers and reject the view
that it will permanently stand among the
great works of literature, but it is fair to say
that it is a sincere portrayal with skillful ar-
tistry of the “streams of consciousness” of
its characters. Though the depiction happily
is not of the “stream of eonsciousness” of all
men and perhaps of only those of a morbid
type, it scems fo be sincere, truthful, relevant
to the subject, and executed with real. art.
Joyee, in the words of Paradise Lost, has
dealt with “things unattempted yet in prosc
or rim¢”—ith things that very likely might
better have remained “vrattempted”—hut his
book shows originality and is a work of sym-
metry and excellent craftsmanship of a sort.
The question before us is whether such a bool
of artistic merit and scientific insight should
ho regarded as “ohsecne” within scetion 303
(2) of the Tariff Act. :

That numcrous long. passages in Ulysses
contain matter that is obscenc under any fair
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3. Obscenity 1s not with 1. In the Roth case, the constitutionality of 18 U. 8. C. § 1461, which
freedom of speech or makes punishable the mailing of material that is “obscene, lewd,
ment, as to the Federal lascivious, or filthy . . . or other publication of an indecent char-
Clause of the Fourtee acter,” and Roth's conviction thereunder for mailing an obscene

481-485. book and obscene circulars and advertising, are sustained. Pp.

. . 479-494.
(a) In the hight of hisvory, 1v 1s apparenv vnat une unconaronal

phrasing of the First Amendment —-~ = -+ =4~ -1 4~ ~oniood
utterance. Pp. 482-483. 4. Since obscenity is not protected, constitutional guaranties were not
violated in these cases merely because, under the trial judges’

(b) The protection given spes instructions to the juries, convictions could be had without proof

aSSl.llre unfettere'd interchange _Of either that the obscene material would perceptibly create a clear
political and social changes desirec  and present danger of antisocial conduct, or probably would induce
(¢) All ideas having even the ;  1ts recipients to such conduct. Beauharnais v. lllinois, 343 U. 8.

250. Pp. 485-490.
the prevailing climate of opinion- (a) Sex and obscenity are not synonymous. Obscene material
is material which deals with sex in a manner appealing to prurient

guarantles, unless e_:xcludable beca interest—t. €., material having a tendency to excite lustful thoughts.
ited area of more important inte; p 487

Of_ the First Al?lendm(?nt.ls the - (b) Tt is vital that the standards for judging obscenity safeguard
without redeeming social importa ¢y, protection of freedom of speech and press for material which

does not treat sex in a manner appealing to prurient interest.
Pp. 487-488.

tance—unorthodox ideas, controve

rds, the dom-
als to prurient

followed the
of obscenity.
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