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CONTEMPT

Proceedings to punish for criti-
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Contractor’s failure to obtain
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“tiff 2:242
Recovery on contract action
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Virginia Paint Law 2:241

Contract of sale: remains exécu-
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automobile delivered to buyer 2:54
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Offer and acceptance: accept-
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tutes a counter-offer
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clarify ambiguous and conflict-
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Specific performance: granted for
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Statute of frauds: innocent party,
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2:245

tract 2:246
Venue: place where contract
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CONTRIBUTORY NEGLIGENCE

See Agency, Automobiles, Negli-
geunce, Torts

CORPORATIONS

Litigation of contested corporate
elections

2:141

Tax consequences of contribu-
tions to corporations to induce
favorable location

CORPUS DELECTI

May be proved by circumstantial
evidence

COSTS

Appellate court costs awarded to
party substantially prevailing 1:61

COVENANT NOT TO SUE -

Bar to action against other joint
tort-feasors

CREDITORS’ RIGHTS

Assignments: defenses of contrac-
tor against subcontractor valid
against assignee of subcontrac-
tor 2:248, 309

Tenancy by the entirety: possible
use to defraud creditors

CRIMINAL LAW

Alcoholic beverages: transporta-
tion and illegal acquisition
proved 2:229

Assault and battery: instructions
to jury must contain apparent
danger test

Corpus delecti: may be proved by
circumstantial evidence

Homicide: unless evidence of de-
fendant sufficient to raisc rea-
sonable doubt of his guilt, pre-
sumption of murder in second
degree arises upon proof that
he committed homicide with
deadly weapon

Insanity, criminal responsibility
and Durham

Malicious wounding: evidence in-
sufficient to support conviction
on circumstantial evidence  2:227,

319

1:76

2:170

2:138

2:225

2:170

2:225

2:103

1:88

Narcotics: mere presence in auto-
mobile containing heroin not

proof of guilt 2:228
Procedure:
Application for change of

venue on ground of local

prejudice is matter ad-

dressed to sound discretion

of trial court 2:224
Presumption that defendant

can get fair and impartial

trial in county where offense

committed 2:224

Rape:

Evidence insufficient to sustain
conviction for breaking and
entering with intent to com-
mit rape

Evidence not inherently in-
credible and contrary to hu-
man events sufficient to sus~
tain conviction if believed
by jury beyond reasonable
doubt

DAMAGES
See also Detinue, Eminent Domain
Punitive: allowed under law of
foreign jurisdiction
DECLARATORY JUDGMENTS
Declaratory judgments in Vir-
ginia
DEEDS
See Property

DEEDS OF TRUST
Prevailing theory in Virginia  1:71

DESCENT AND DISTRIBUTION

Intestacy and the surviving
spouse 2:94

DETINUE

Damages due to defendant’s mis-
use of property not recover-
able 2:256, 306

DIVORCE
Sec: Domestic Relations

DOING BUSINESS

What constitutes doing business
in Virginia

2:223

2:222

2:25

1:32

1:44
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DOMESTIC RELATIONS

Sec also Adoption, Bastards, Con.
stitutional Law

Custody: Court has power to re-
determine right to custody of
minor children contra to sep-
aration agreement; foreign ad-

judication not binding 2:289

Desertion:

Corroboration necessary to es-
tablish divorce for desertion 2:283

Failure to object to spouse’s
departure not bar to suit on

grounds of desertion 2:281
Husband has right to select
place of abode 2:286
Husband and Wife:
Action lies for tort against
spouse’s property 2:275
Husband not allowed recovery
of medical expenses incurred
by him when wife perma-
nently injured by third
party 1:68

Wife cannot maintain action
against husband for personal
tort committed by him
against her before marriage 1:203

Wife who deserted decedent
and lived in adultery en-
titled to share in damages
for his wrongful death

Miscegenation: marriage of
white woman and Chinese
held void under Virginia
statute 2:219, 297

Property Scttlement: specific
enforcement of property set-
tlement made in licu of ali-
mony granted against estate
of deceased husband

2:268

2:297

DOWER
Surviving spouse allowed dower
in fec simple defeasible estate
terminated by operation of ex-
ecutory devise on husband’s
death -

EASEMENTS
See Property

1:141

EMINENT DOMAIN

Quotient awards of condemna-
tion commissioners allowed in
eminent domain proceedings
where award based upon sub-
sequent agreement to adopt
the figures derived 2:259, 315

Recovery allowed for condemned
flowage easements of land to
be flooded intermittently

ESTOPPEL

Prevented assertion of lien by
finance company as against
good faith purchaser from
dealer 2:155, 250

EVIDENCE
See also Criminal Law
Admissibility:

Evidence of other offenses in-
admissible to show character
of accused or disposition to
commit crime charged

Experiment made under condi-
tions different from those of
accident inadmissible

Of oral and written confessions
based on alleged illegal re-
straint

Of evidence obtained by un-
lawful searches and seizures 2:133

Prejudicial error to admit evi-
dence of scparate crime

Written statement other than
deposition admitted as evi-
dence in wrongful death
case 1:186

Blood analysis: identification of
sample as blood of defendant
must be beyond reasonable
doubt 2:325

Burden of Proof:

No recovery where affirmative
and preponderating proof of
negligence not established

2:279, 280

Jury's finding on conflicting
evidence settles issue of neg-
ligence

Character: good character of ac-
cused not basis for reasonable
doubt of guilt

2:259

2:322

2:322

2:40

2:329

2:280

2:31)
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Corroboration:  higher degree
than usual required where par-
ties to transaction stoed in con-
fidential relationship

Credibility:

Credibility and weight of evi-
dence are for jury

2:320

2:321

Credibility of impeaching wit-

ness a matter for jury 2:328

Estimate of distance by lay
witness is evidence for jury 2:321
Plaintiff’s estimate of speed
and distances mere circum-
stances to be considered by
jury
Exclusion of written statements
in personal injury and wrong-

2:327

ful death cases 1:186
Testimony: ~
Issue for jury 2:311

Party bound by his own testi-
mony

Plaintiff bound by uncontra-
dicted testimony of adverse
witness

Uncontradicted testimony of
plaintiff need not be ac-
cepted by jury if improb-
able

Where plaintiff’s personal testi-
mony does not clearly and
unequivocally show that he
has not a case, jury question
presented . 2:264

Witness: party (decedent’s wid-
ow) financially interested may
be called as adverse witness  2:323

FEDERAL JURISDICTION AND
PROCEDURE

Federal venue statute held to
prevail over state non-resident
motorist statute when action
originated in federal court on
basis of diversity of citizenship 2:44

Law of forum applied by Federal
Court on question of standard
constituting ordinary carc not
established by statute or final
appellate court decision in Vir-
ginia

2:324

2:325

2:324

2:312

GARNISHMENT

Insurance proceeds applied to
contract to rebuild as against
judgment creditor seeking gar-
nishment

GRADE CROSSINGS
Speed limit statute

HUSBAND AND WIFE
See Domestic Relations

INFANTS
Violation of statute: infant be-
tween age of seven and four-
teen prima facie presumed in-
capable of negligence
Driver negligent in failing to
make proper investigation for
children before moving auto-
mobile

INJUNCTION
See also Constitutional Law, Procedure

Land owner granted permanent
injunction against trespassing
fisherman

INSANE PERSONS
Insanity, criminal responsibility
and Durham

Renunciation of will in behalf of
incompetent widow

Statutory requirement of contri-
bution toward state care of in-
sane persons by those legally
liable for their support

INSTRUCTIONS

See also Procedure

Jury to be given instruction on
apparent danger test in case of
assault and battery

Prejudicial error not to give in-
struction as to driver’s statu-
tory duty to yield right of way
to pedestrian in crosswalk

INSURANCE

Binding effect on mortgagee of
settlernent  between  insured
mortgagor and insurer when
policy contains loss payable
clause

2:174

2:17

2:266

2:272

2:262

2:103

1:206

1:126

2:225

2:266

2:50
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Insurance company subrogated
to husband’s claim against wife
arising from wife’s destruction
of husband’s personal property 2:275
Insurance proceeds applied to
contract to rebuild as against
judgment creditor  secking
garnishment 2:174
Transfer of policy as security
does not violate non-assign-

ment clause 1:145
INTESTACY
Rights of surviving spouse 2:94
INVESTMENTS

Economic consequences of the
Virginia legal investment stat-

ute 1:106
Model prudent-man investment
statute 1:116
JOINDER
Of breach of warranty and negli-
gence 2:306
Of contract and tort 1:80

JUDICIAL DECISION
Sec Constitutional Law, Contempt

JUDICIAL REVIEW

The great chicf justice: his lead-
ership in judicial review
JURIES
See also Instructions, Procedure
Juror not disqualified for rela-
tionship to counsel in case

Racial discrimination prohibited
in jury selection

LABOR LAW

Statutory limitation on certain
undesirable classes of speech
during picketing a valid exer-
cise of police power

Taft-Hartley Act: anti-feather-
bedding provision not applied
to “bogus” type set by print-
ers; not an unfair labor prac-
tive

Virginia labor legislation (1952)
relating to disputes involving
public utilities

2:72

2:315

1:84

1:96

1:193

1:117

LAST CLEAR CHANCE

Burden on plaintiff to show by
preponderance of evidence
that defendant negligent after
he discoveréd or should have
discovered plaintiff in helpless

or unconscious peril 2:271

Doctrine not applicable where
plaintiff’s continuing negli-
gence found to be proximate
as distinguished from remote

cause 1:64

Negligent plaintiff not helpless,
but merely unconscious of dan-
ger entitled to instruction on
last clear chance where de-
fendant saw and could have
avoided plaintiff 2:272

Recovery denied where plaintiff
failed to show that defendant,
by exercise of ordinary care,
had clear chance of avoiding

her 1:18
Rules to be used in application of
doctrine 2:272
LICENSES -

Sec Contracts, Constitutional Law
City License Tax:

Occupational tax on surgeons
not applicable to salary
earned for teaching surgery
and performing surgical
operations incidental there-
to 2:232

Motor wvehicles: revocation of
driver’s license under Virginia
Motor Vehicle Responsibility

Act 2:178, 207
MARSHALL, JOHN
Bicentennial year 2:67

The great chief justice: his lead-
ership in judicial review

MASTER AND SERVANT
Sce Agency

MISREPRESENTATION
See Sales

2:72
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MORTGAGES

Binding effect on mortgagee of
settlement between insured
and insurer when policy con-
tains loss payable clause

Chattel mortgage: recordation
nat constructive notice to good
faith purchaser from dealer

2:155, 250

Prevailing theory of mortgages

and deceds of trust in Virginia 1:71

MUNICIPAL CORPORATIONS
See Constitutional Law, Licenses

Veto power of town mayor up-
held under Section 123 of Vir-
ginia Constitution

MURDER

Acceleration of remainderman’s
interest by - 1:147

NEGLIGENCE

See Evidence, Last Clear Chance,
Procedure, Torts

In General:

Burden of Proof: no recovery
where affirmative and pre-
ponderating proof of negli-
gence not established 2:278, 280

Driver’s failure to act with due
caution while passing horse
and rider

Driver’s failure to make proper
investigation for children be-
fore moving automobile

Violation of statute: infant be-
tween ages of seven and
fourteen prima facie pre-
sumed incapable of negli-
gence

Whether driver guilty of gross
negligence a question of fact
unless so clear that reason-
able men could not differ

Willful or wanton negligence
of truck driver required to
establish liability of owner
for death of trespassing pas-
senger

2:50

2:237

2:270

2:272

2:266

2:279

2:273
Concurrent negligence: both par-
ties to auto accident held con-
currently negligent as to third

party injured 2:263

Contributory Negligence:
As Matter of Law:

Crossing  railroad tracks
without maintaining effec-
tual lookout 2:277, 313
Driving upon railroad grade
crossing in face of oncom- -
ing train 2:276, 313
Failure of driver execcuting
turn to look ahead after
signalling
Failure to yield right of way
as required by statute
Imputed to employer
Plaintiff’s violation of mu-
nicipal ordinance
Due to particular circumstan-
ces, plaintiff not contribu-
torily negligent for failure to
cross intersection as required
by statute
Passenger not contributorily
negligent as matter of law
where no evidence to indi-
cate misplaced trust in driv-

2:277

2:265
2:276

2:198

2:265

er's competence 2:278
PACKAGED FOOD
Theories of recovery 1:51

PAROL EVIDENCE

Admissible to establish bound-
aries indicated in deed of con-
veyance

Admissible to clarify ambiguous
and conflicting terms of con-
tract

PICKETING
Sece Labor Law

PRE-TRIAL CONFERENCE
Practice in Virginia
PROCEDURE
See

2:12

2:244

1:157

also Damages, Evidence,
Statute of Limitations
Counterclaim:
Contractor's right to recoup-
ment valid against assignee
of subcontractor 2:248, 309
Jury allowed to apportion neg-
ligence where plaintiff not

damaged by verdict 2:309

221



Dismissal:

Declaratory judgment in Vir-
ginia 1:32
fact that defendant
corporation had become bank-
rupt pending appeal not valid

for dismissal 2:317

Equity Pleading: bill of com-
plaint must allege with reason-
able clarity every fact essen-
tial to granting of relief sought 2:308

Joinder:

Of breach of warranty and neg-
ligence

Of contract and tort

2:306
1:80

Jurisdiction:

Court of equity, having ac-
quired jurisdiction, pre-
served injunctive relief in
face of statute providing

legal remedy 2:304

Where property partionable in
kind, jurisdiction of equity
ceases with regard to sale of

land 2:305

Juries:

Racial discrimination prohib-

ited in jury selection 1:84

Juror not disqualified for rela-

ship to counsel in case 2:315

Objections in Trial Court:

Capacity of executrix to main-
tain suit not subject to ques-
tion for first time on appel-

late level 2:316

Exception to court’s instruc-
tion not considered on ap-
peal when not properly pre-

served 2:315

Point not saved or raised in
lower court not considered
on appeal

Unconstitutionality of law
need not be specially plead-
ed and may be raised for
first time in Supreme Court
of Appeals 2:317

Variance in dcposition not ob-
jected to in lower court not
considered on appeal

2:316

2:316
222

Prejudicial Error:

Error in instructing juries as
to measure of damages not
prejudicial where defendants
offered instruction adopting

theory 2:314

Error invited or introduced by
appealing party not ground

for reversal 2:314

Failure to instruct jury on stat-
utory duty of motorist held

prejudicial error 2:314

In order to avoid prejudicial
error, upon proper objec-
tion, word “shall” used in
instruction in  wrongful
death action should be sub-
stituted with permissive
words 2:314

Refusal to sustain objection to
immaterial evidence harmful
to plaintiff’s action held as
tending to convey to jury
that plaintiff’s recovery was
dependent upon jurors’ in-
validation of such evidence 2:314

Statement by trial judge that
defendant seemed reluctant
to give straight forward an-
swers constitutes prejudicial
error

2:314

To refuse instruction as to
drivers statutory duty to

yield right of way 2:266

Pre-trial practice in Virginia 1:157

Quotient awards: allowed in emi-
nent domain proceeding where
award of condemnation com-
missioners based upon subse-
quent agreement to adopt fig-
ure derived 2:259, 315

Res Judicata:

Application of in conjunction
with full faith and credit to
determination of sister state
concerning ex parte divorce 2:164

Previous suit in which adverse
parties in present suit were
defendants held not res judi-

cata 2:278



Right to Appeal:

Lack of provision for appeal in
Petroleum Tank Truck Car-
riers Act does not take away
right of appeal as provided

by general law 2:317

Rules of Court:

Questions raised as to applica-
tion of Rules of Court and
of Section 56-363 of Vir-
ginia Code 2:234

Rule 3:18(d): What does it
mean?

2:114

Service of Process:

Cannot be collaterally assailed
once judgment entered

Non-resident witness immune
from service of process and
his automobile free from
service of attachment 2:180, 303

Substantive Rights:

Admiralty: general maritime
law held to prevail over
state law which created
right sued on

Diversity of citizenship: law of
forum applied by Federal
Court on question of stand-
ard constituting ordinary
care not established by stat-
ute or final appellate court
decision in Virginia

2:304

1:189

2:312

Venue:

Conclusion or mere belief of
party that he will not re-
ceive fair trial not sufficient
basis to justify change of
venue in civil action

Federal venue statute held to
prevail over state non-resi-
dent motorist statute when
action originated in federal
court on basis of diversity of
citizenship

Flace where contract breached
proper venuc for subsequent

2:305

2:44

suit 2:247
PROFESSIONAL ETHICS
Disciplining of attorneys in Vir-
ginia 2:3

PROPERTY

See also Eminent Domain, Parol
Evidence, Trespass

Adverse possession: nonpayment
of taxes by record owner does
not constitute break in contin-
uity of possession requisite for

adverse possession 2:25¢

Covenants:

An enforceable equitable right
if reasonable when made
and not against public pol-
icy 2:256

Grantor entitled to recission of
deed to realty upon material
breach of covenant for sup-

port by covenantor 2:255

Grantor's interest in protecting
business sufficient to justify
personal restrictive covenant 2:255

Personal covenant enforced in
equity against subsequent
grantee who takes with no-
tice

1:92

Restrictive covenant enforca-

able as equitable servitude 2:187

Dower: surviving spouse allowed
dower in fee simple defeasible
estate terminated by operation
of executory devise on hus-

band’s death 1:141

Easements:

Erection of sign with reserva-
tion to grantor of right of
ingress and egree for main-
tenance and repairs an case-

ment in gross 1:196

State Highway Commission en-
titled to lower grade of
rural road without compen-
sating water company forced

to relocate it pipeline 2:258

Where reciprocal (though un-
recorded) easement appur-
tenant created by grant, no
need for court to determine
whether or not easement of
necessity existed 2:258

Intestacy and the surviving spouse 2:94
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Joint bank account: insufficient
evidence to indicate intent of

survivorship 2:259
Lease: extrinsic evidence admit-
ted to indicate intent as to dis-
position of permanent Im-
provements 2:260
Partition:
Claim of equitable ownership
disallowed 2:261

Sale in lieu of partition void
for non-compliance with
statutory requirements 2:260, 305

When power of court of equity
to sell exists 2:261

Prevailing theory of mortgages
and deeds of trust in Virginia 1:71

Remainderman’s intcrest acceler~~
ated by murder 1:147

Tenancy by the entirety: possible

use to defraud creditors 1:138

PUBLIC UTILITIES
Virginia labor legislation (1952)
relating to disputes involving

public utilities 1:117

RAILROADS

Application of steam signal stat-
ute to diesel locomotive

RECRIMINATION

Versus rule of comparative recti-
tude in divorce suits

1:152

1:122

RESIDENCE
Significance of in state taxation 2:22

RES JUDICATA
Application of in conjunction
with full faith and credit to
determination of sister state

concerning ex parte divorce  2:164

Previous suit in which adverse
parties in present suit were de-
fendants held not res judicata 2:278

SALES
Contract of sale: remains execu-
tory until certificate of title to
automobile delivered to buyer 2:54

Equitable estoppel: recordation
of chattel mortgage not con-
structive notice to good faith
purchaser from dealer  2:155, 250

Express warranty:

Applied to ambiguously word-
ed letter of seller because of
buyer’s definite statement of
reliance and seller’s corres-

ponding reply and actions  2:251

Fraud and deceit: inspection
by vendee precludes recovery
under claim of misrepresen-
tation 2:193, 252

Implied warranty: independent
dealer liable when employ-
ees failed to make reasonable
inspection after instaliation 2:252

Restaurant equipment and fix-
tures not included within
scope of Bulk Sales Act

SERVICE OF PROCESS

Cannot be collaterally assailed
once judgment rendered

1:28

2:304

Non-resident witness immune
from service of process and his
automobile free from service
of attachment 2:180, 303

STATUTES
See Automobiles, Negligence
Alcoholic beverages: statutory

term “improper person” un-
constitutionally vague

Bastards: Virginia “bastardy act”
of 1952

Grade crossings: speed limit stat-
ute 2:17

Gross receipts road tax: does not
contravenc commerce clause
Insane persons: requirement of
contribution toward state care
by those legally liable for their

support

2:210

1:183

2:215

1:126

Investment:

Economic consequences of Vir-
ginia legal investments stat-
ute

Model prudent - man
ment statute

1:106
invest-

1:116
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Motor vehicle safety responsibil-
ity act: revocation of driver’s
license 2:178, 207

Penal: strict interpretation of

Virginia penal statutes 1:12

Petroleum tank truck carriers
act: lack of provision for ap-
peal does not take away right
of appeal as provided by gen-
eral law

Unlawful trespass: statute does
not infringe upon freedom of
speech, press, assembly or wor-

2:317

ship 1:23
Virginia paint law: a valid exer-
cise of State’s police power  2:212

Zoning: petition seeking to re-
strain granting of zoning ordi-
nance was “presented to court?
when jurisdiction of court in-
voked in accordance with stat-
utory provision which regu-
lates practice respecting mo-
tions and orders 2:233, 318

STATUTE OF FRAUDS

Innocent party, precluded from
recovery because of statute,
granted recovery on theory of
implied contract

STATUTE OF LIMITATIONS
Extended by death

Provision excluding time during
which wrongful death action,
brought within the one year
period, is pending applies to
voluntary nonsuit.

TAXATION
City License Taxes:
Occupational license tax on
surgeons not applicable to
salary earned for teaching
surgery and performing sur-
gical operations incidental
thereto

2:246

2:151

2:310

2:232

Tax on gross receipts of tele-
phone company “from local
telephone exchange service”
within city valid as privilege

tax 2:215

Clifford regulations: income from
trust set up for less than ten
years void as violative of due

process clause 1:201

County tax on laundry pick-up
service constitutes burden on
interstate commerce, but tax
on local pick-up stations for
privilege of doing business does
not

2:215

Estate tax: inconsistencies as to
property transfers to take ef-
fect at or after death, resulting
from changes in Section 811-
(c) of Internal Revenue Code 1:132

Gross receipts road tax does not
contravene commerce clause

2:215

Residence: significance in state

taxation 2:22

Tax consequences of contribu-
tions to corporations to induce

favorable location 1:76
TORTS
Sce also Automobiles, Evidence,
Last Clear Chance, Negli-

gence, Trespass

Burden of Proof: defendant’s ad-
mission of statutory violation
requires reasonable explana-
tion

Employer liable for willful tort
of employce

False imprisonment: lability for
illegal arrest

Husband and Wife:
Action lies for tort against
spousc’s property
Husband not allowed recovery
of medical expenses incurred
by him when wife perma-
nently injured by third
party 1:68
Wife cannot maintain action
against husband for personal
tort committed by him
against her before marriage 1:203
Joinder with contract action al-
lowed where each claim arose
out of same general cause of
action

2:279
1:16

1:25

2:275

1:80
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Joint tort-fcasors: covenant not
to sue as bar to recovery

Misrepresentation: inspection by
vendee precludes recovery un-
der claim of misrepresenta-
tion 2:193, 252

Packaged food: theories of recov-
ery . 1:51

Railroads: application of steam
signal statute to diesel loco-
motive

Surface water: defendant liable
for pouring on plaintiff’s land 2:269

Wrongful Death:

Inflexibility of classes of bene-
ficiaries under Virginia stat-
ute . 2:57

Not necessary that child have
earned money or have pres-
ent earning capacity for
statutory beneficiaries to suf-’
fer pecuniary loss

Surviving spouse who has de-
serted decedent and lived in
adultery entitled to share in
damages

TRESPASS

Permanent injunction granted to
enjoin fisherman from trespass-

1:88

1:152

2:267

2:268

ing on land and fishing in river
where it passed through the
property

Statute on unlawful trespass does
not infringe upon freedom of
speech, press, assembly or wor-
ship

Willful or wanton negligence of
driver required to establish lia-
bility of owner for death of
trespassing passenger

VENUE
See Criminal Law, Procedure

2:262

1:23

2:273

WARRANTY

See Sales

WILLS

Party (decedent’s widow) finan-
cially interested in case may be
called as adverse witness

Renunciation of will in behalf of
incompetent widow
WITNESSES
See Service of Process

WRONGFUL DEATH

Sec Evidence, Statute of Limi-
tations, Torts

2:323

1:206
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